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ADVERTISEMENT. 


The  Author  trusts,  that  when  the  time 
necessary  to  pass  through  the  press  a  Volume 
requiring  so  much  accuracy,  and  containing 
so  many  references,  and  the  number  of  cases 
which  are  daily  occurring  upon  the  subject  of 
Practice  are  considered,  the  Profession  will 
appreciate  his  motive  for  publishing  the  fol- 
lowing Treatise  in  separate  portions.  As  little 
delay  as  possible  will  occur  in  bringing  out  the 
remainder  of  the  Work ;  and  in  the  meantime,  it 
is  hoped  that  the  copious  Index  which  is  added 
to  the  present  Volume  will  in  some  measure 
prevent  the  inconvenience  which  might  other- 
wise be  experienced  from  the  delay. 
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PREFACE. 


Whatbver  apologjr  mtj  be  due  to  the  Pro- 
fession for  the  manner  in  which  the  woric  has 
been  executed,  the  Author  does  not  conceive 
diat  he  is  called  upon  to  offer  any  for  the  pub« 
lication  of  a  new  Treatise  on  the  Practice  of  the 
Court  of  Cbancery.  Thewantof  suchalVeatise, 
on  a  more  extended  scale  than  those  hitherto 
published,  has  long  been  acknowledged ;  and  the 
writer  feels,  that  in  undertaking  one,  he  is  only 
conq)l}ring  with  the  wishes  of  the  Profession. 
Whether  the  ensuing  pages  will  supply  the 
want  which  has  been  felt,  is  not  for  him  to  say ; 
indeed,  ^en  he  compares  what  he  has  accom- 
plished with  die  previous  notions  which  he  had 
formed  in  his  own  mind  as  to  the  requisites  of  a 
good  book  of  practice,  it  is  with  unfeigned  diffi- 
denoe  that  he  commits  his  work  to  the  Public. 
He  trusts,  however,  that  if  he  has  not  performed 
all  that  he  aimed  at,  his  endeavours  to  throw 
fight  upon  tMs  complicated  subject  will  not  have 
prareA  ^ntii^ly  ineffectual. 


Digitized  by  VjOOQ IC 


Vm  PREFACE. 

The  object  which  the  Author  has  had  in  view 
has  been  to  lay  before  the  reader,  not  merely 
the  abstract  rules  of  practice,  collected  from  the 
text-books  and  marginal  notes  of  reports,  but 
to  show,  as  far  as  could  be  done,  the  principles 
upon  which  the  various  rules  have  been  framed, 
and  to  point  out  how  far  those  principles  have 
been  followed  up  in  the  decisions  to  be  found  in 
the  reported  cases.  He  has  also  endeavoured 
to  bring  under  the  eye  of  the  practitioner  the 
several  alterations  and  modifications  which  have 
been  made,  in  the  course  of  proceeding,  by  the 
numerous  Statutes  and  Orders  of  Court  which 
have,  of  late  years,  been  framed,  and  to  show 
how  far  those  alterations  and  modifications  are 
consistent  with  the  ancient  practice  and  the 
principles  by  which  it  was  governed.  In  doing 
this,  he  has  drawn  largely  from  the  excellent 
work  of  Lord  Chief  Baron  Gilbert,  and  from  the 
older  text-books  and  the  modem  editions  of 
them,  as  well  as  from  several  of  the  more  recent 
publications.  In  referring  to  text-<books  for  infor- 
mation, he  has  been  careful  to  avoid  citing  them 
in  any  case  where  the  authorities  upon  which 
they  proceeded  were  accessible,  without  a  careful 
inspection  and  collation  of  such  authorities ;  and 
he  can  venture  to  assure  the  Profession  that 
there  are  few,  if  any,  of  the  numerous  cases 
cited  and  referred  to  in  the  following  Treatise 
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PREFACE.  IX 

which  have  not  been  carefully  examined  by 
himself;  and  that  he  has  also^  in  every  instance 
in  which  there  has  appeared  any  doubt  as  to  the 
correctness  of  the  report^  made  it  a  rule  to  refer 
to  the  statement  of  the  case  in  the  Regis* 
trar*s  book.  In  discussing  the  modem  altera^ 
tions  which  have  taken  place  under  the  new 
Orders  and  Statutes^  he  has  not  always  had  the 
advantage  of  reported  cases  for  his  guidance^ 
he  has^  however^  derived  considerable  assistance 
from  the  Report  of  the  Commissioners^  ap* 
pointed  in  the  year  1824^  to  inquire  into  the 
Practice  of  the  High  Court  of  Chancery^  and  of 
the  explanatory  paper  annexed  to  that  document. 
He  has  also  derived  much  useful  information 
from  the  notes  and  explanations  in  Mr.  Jemmett'a 
edition  of  Sir  Edward  Sugden's  Acts.  The  same 
sources,  however,  have  not  supplied  information 
as  to  aU  the  recent  Statutes  and  Orders ;  and 
in  such  cases  he  has  had  no  alternative  but 
to  state  the  alteration  which  has  taken  place 
without  comment,  or  to  offer  the  result  of  his 
own  reasoning  and  conjectures  upon  them. 

With  regard  to  the  "  Practical  Observations 
on  the  Pleadings  in  the  Court,"  which  are  incor- 
porated in  the  following  Treatise,  the  Author 
owes  it  to  some  of  his  friends,  for  whose  judg-- 
ment  he  has  the  highest  respect,  to  say,  that  it 
is  contrary  to  their  opinions  that  he  has  ven« 
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X  PRSFACC. 

tured  to  introduce  them.  It  must,  however,  be 
admitted,  that  it  is  extremely  difficult  in  a  woric 
of  this  nature  to  separate  pleading  from  prac- 
tice :  many  points  in  each  are  so  intimately 
connected  with  or  arise  out  of  the  other,  that  it 
is  scarcely  possible  to  shew  the  precise  line  of 
demarcation;  besides  which,  the  writer  has 
himself,  in  the  course  of  practice,  so  frequently 
felt  the  want  of  some  book  which  should  give 
him  information  as  to  many  of  the  practical 
points  connected  with  pleading,  which  every 
Chancery  pleader  is  supposed  to  have  learnt  in 
the  Draftman*s  office  where  he  has  acquired  his 
rudiments,  and  which  for  that  reason  are  never 
mentioned  in  any  of  the  books  of  practice  or 
publications  upon  pleading,  that  he  cannot  but 
expect  that  the  incoxporation  in  the  following 
Treatise  of  such  observations  upon  thosepoints  as 
his  own  limited  experience  and  the  communica- 
tions of  his  friends  have  enabled  him  to  collect, 
will  be  as  acceptable  to  the  Profession  in  general, 
and  to  the  junior  branches  of  it  in  particular,  as 
it  would  have  been  to  himself.  The  same  expec- 
tation has  induced  him  to  make  an  attempt  to 
reduce  into  some  order  the  various  points  and 
decisions  which  occur  upon  the  intricate  subject 
of  "Parties." 

The  general  plan  adopted  in  the  following 
pages  has  l)een   (after  pointing  out  the  per-- 
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sons  by  and  ftg&inst  whom  a  euit  in  Chan- 
cery may  or  may  not  be  instituted,  with  the 
peculiarities  in  point  of  practice  attached  to 
each  description  of  party  lit%ant,  and  showing 
who  the  parties  are  that  must  necessarily  be 
brought  before  the  Court  in  each  case,)  to  trace 
a  suit  in  equity  from  its  commencement  to  its 
termination,  detailing  idl  the  practical  points, 
whether  relating  to  pleading  or  to  practice, 
which  may  arise  in  every  stage  of  the  proceed- 
ing. In  doing  this  he  has  endeavoured  to  dis- 
cuss fully  every  point  as  it  occurs,  so  that  each 
chapter,  and  each  section  of  every  chapter,  may 
set  before  the  reader  the  whole  law  upon  the 
subject  of  which  it  treats.  By  this  means  he  has 
avoided  the  necessity  of  making,  perpetually, 
"  prospective  references,"  which  frequently  occa- 
sion confusion,  and  are  always  inconvenient  to 
the  reader.  The  course  thus  pursued  may  some- 
times have  led  to  repetitions ;  but  it  is  hoped 
that  the  instances  in  which  it  has  done  so  will 
not  be  foimd  very  numerous. 

There  only  remains  to  the  writer  the  agreeable 
task  of  returning  his  sincere  thanks  to  his  pro- 
fessional friends  for  the  assistance  which  he  has 
received  from  them  in  the  course  of  his  work. 
He  has  also  to  express  his  gratitude  to  the 
Officers  of  the  Court,  to  whom  he  has  had  occa- 
sion to  apply  for  information  upon  points  arising 
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XU  PREFACE. 

within  their  respective  departments,  for  the 
readiness  with  which  such  information  has  been 
communicated.  In  the  Registrar's-office,  parti- 
cularly, he  has  met  with  attentions,  which  he  is 
most  happy  to  acknowledge ;  and  he  feels  that 
he  is  adding  much  to  the  value  of  his  work  when 
he  states  that  he  is  indebted  to  the  kindness  of 
Mr.  Colville  for  much  useful  and  valuable  infor- 
mation. 


Lincoln*8-Inn,  \ 
March  6,  1837./ 
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Page 

62,  line  8,  for  ^'overruled,"  read  '^  allowed." 
127,  line  30,  dele  "  not." 
228,  line  20,  margin,  for  «*  BiU;'  read  "  title." 
239,  line  7,  margin,  for  **  proof,"  read  "  admission." 
266,  Sect.  XL,  fine  1,  for  ^*27  Hen.  7,"  read  "  11  Hen.  7." 
293,  line  10,  margin,  for  "assignee,"  read  "assignor."  ^ 
844,  note  {c),  for  *'  Smithly  v.  Shuter,"  read  "  Smithby  r.  Stin- 

ton." 
356,  line  13,  for  "  parson,"  read  "patron." 
366,  line  29,  margin,  for  "  co-obligees,"  read  "  co-obligors." 
392,  last  line,  dele  "  even,"  and  for  "  parties,"  read  "  a  plaintiff." 
421,  line  21,  margin,  dele  "  bankrupt." 

437,  line  30,  margin,  for  "  against  trustees  for  sale  and  pur- 
chasers," read  "  by  trustees  for  sale  against  several  pur- 
chasers." 
600,  line  19,  mar^n,  for  "  bringing,"  read  ^*  original." 
612,  line  6,  margin,  for  "renewal,"  read  "  memorial." 

638,  line  24,  mar^n,  for  "  after,"  read  "before." 

639,  line  22,  margin,  for  "  time,"  read  "trinity." 
661,  line  1,  for  "arises,"  read  "  which  has  arisen." 

—  line  2,  for  "  supplement,"  read  "  supplemental." 
689,  note  (a),  for  "  ibid,"  read  "  Imp.  Off  Sher.  834." 

—  note  (b),  for  "  post,"  read  "  ibid,  363." 

661,  line  26,  transfer  (m)  to  "  adult,"  second  line  below. 
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OF  THE   COMMENCEMEKT   OF   A   SUIT. 


A.  SUIT  in  the  Equity  aide  of  the  Court  of  Chancery  is  ByEnglithBill. 

commenced  by  preferring  a  petition,  containing  a  statement  of 

the  i^atntiflF's  case,  and  praying  the  relief  which  he  considers 

himself  entitled  to  receive.      This  petition,  when  preferred 

by  a  subject,  is  called  in  the  old  books  an  English  Bili^ 

bj  way  of  distinction  from  the  proceedings  in  suits  within  the 

ordinary  or  common-law  jurisdiction  of  the  Court,  which  till 

the  statute  of  4  Geo.  2,  c.  26,  were  entered  and  enrolled  more 

anciently  in  the  French  or  Norman  tongue,  and  afterwards  in 

Latin,  and  is  usually  addressed  to  the  Lord  Chancellor,  Loid 

Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great 

Seal  (a),  unless  the  seals  are  in  the  King's  hands,  or  the 

Chancellor  himself  be  the  suitor,  in  which  case  the  bill  is 

addressed  to  the  King  himself  (i). 

If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  By  Tnfonnatiop. 
who  partake  of  its  prerogative,  or  whose  rights  are  under  its 
particular  protection,  such  as  the  objects  of  a  public  charity,  the 
matter  of  complaint  is  offered  to  the  Court,  not  by  way  of  peti- 
tion, but  of  information  (c),  by  the  proper  officer,  of  the  rights 
which  the  Crown  claims  on  behalf  of  itself  or  others,  and  of 
the  invasion  or  detention  of  those  rights  for  which  the  suit  is 
instituted  (d).  This  proceeding  is  then  styled  an  information. 
The  rules  of  practice  incidental  to  these  two  methods  of  in- 
stituting a  suit  in  Equity  differ  so  little  from  each  other,  that 
in  the  ensuing  Treatise  what  is  said  with  respect  to  the  one 
may  be  considered  as  applicable  to  both,  unless  where  a  dis- 
tinction is  specifically  pointed  out. 

(«)  U.  Red.  7,  (e)  JA.  Red.  7. 

C^)  U.  Red.  7.  (d)  U.  Red.  18 ;  2  West.  Symb.  104. 
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2  Of  the  Commencement  of  a  Suit. 

By  Petitions.  There  are  other  methods  of  commencing  proceedings  in  the 
Court  of  Chancery,  namely,  by  petitions,  in  cases  of  infancy,  or 
under  particular  Acts  of  Parliament,  the  practice  with  regard  to 
which,  as  well  as  with  regard  to  petitions  addressed  to  the 
Lord  Chancellor  in  his  character  of  custodies  of  idiots  and 
lunatics,  will  be  the  subject  of  future  chapters;  but  for  the 
present  I  shall  confine  my  observations  to  the  practice  arising 
out  of  the  ordinary  proceedings  by  bill  or  information ;  and  in 
doing  this  I  shall  endeavour,  first,  to  htice  a  suit  in  all  its 
regular  stages,  from  the  bill  to  the  final  decree  ;  I  shall  then 
proceed  to  the  consideration  of  the  points  of  practice  which 
arise  from  incidental  occurrences,  and  from  interlocutory  appli- 
cations. As  a  preliminary  step,  however,  I  shall  first  point 
out  the  persons  by  and  against  whom  a  suit  may  be  instituted, 
with  the  peculiarities  of  practice  applicable  to  each  description 
of  persons ;  and  shall  then  direct  the  practitioner's  attention 
to  the  parties  whom  it  maybe  necessary  for  him  to  bring  before 
the  Court,  in  order  to  entitle  the  plaintiff  to  obtain  the  decree 
which  he  seeks. 
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The  K\ng*s  Attorney -generaL 


CHAP.    II. 

OF  THE   PERSONS   BT   WHOM    A    SUIT    MAY    BE   INSTITUTED. 

Sect.  L — The  King*8  Attorney -general. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  AU  penont  may 
there  is  no  sort  or  condition  of  persons  but  may  sue  in  the  •*>«  *'**<l'»*'y* . 
Court  of  Chancery,  and  this  extends  from  the  highest  person 
in  the  State  to  the  most  distressed  pauper. 

The  King  himself  has  the  same  right  which  a  subject  has.  The  King, 
to  institute  proceedings  in  his  own  Courts  for  the  assertion  of 
any  right  which  he  claims,  either  on  behalf  of  himself  or  others, 
and  the  same  principles  which  entitle  a  subject  to  the  assist- 
ance of  a  court  of  equity,  to  enable  him  to  assert  his  legal 
rights,  are  equally  applicable  to  the  Sovereign.  Thus  a  suit 
may  be  instituted  on  behalf  of  the  Crown  to  have  the  benefit  of 
a  discovery  from  persons  charged  to  be  aliens  of  the  place  of 
their  birth,  in  order  to  assist  him  in  a  commission  to  inquire 
into  their  lands,  with  the  view  of  seizing  them  into  his  hands 
by  inquisition  (a).  For  the  same  reason,  where  an  office  can- 
not be  found  for  the  Crown  without  the  aid  of  a  Court  of  Equity, 
the  Court  will,  at  the  suit  of  the  Crown,  interfere  to  restrain 
the  commission  of  waste  in  the  mean  time  (b). 

It  is  said,  that  the  King  is  not  bound  to  assert  his  rights  in  ^g^  ^^ 

any  particular  Court,  but  that  he  may  sue  in  any  of  his  Courts  in  *»3r  CourU 
which  he  pleases,  without  reference  to  the  question  whether 
the  subject  matter  of  his  suit  is  such  as  comes  within  the  pecu- 
liar jurisdiction  of  such  Court  (c).  Thus  he  may  have  a  guare 
tmpedit  in  the  King's  Bench  (<f),  or  he  may  elect  to  sue  either 
in  a  Court  of  Common  Law  or  in  a  Court  of  Equity.  In  a  suit 
which  was  commenced  in  Chancery  by  the  Attorney-general 
on  behalf  of  the  King  and  Lord  Hunsdon,  as   the  King^s 

(a)  Attomey-geperal  o.  Du  Pies-        (e)  11  Rep.  68  B.;  Ibid. 75  A.; 
lis,  1  Bio.  P.  C.  4 1 5-19.  Plowden,  236.  240. 244. 

{h)  2  Ves.  286.  (d)  11  Rep.  66  B. 
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4  Persons  by  whom  a  Suit  may  be  instituted: 

In  what  Couru.  farmer  for  the  manor  of  West  Thoresley  and  Castleby,  in  the 
county  of  York,  against  the  Duchess  Dowager  of  Arundel  and 
others,  a  decree  was  pronounced  for  the  King,  although  the 
King  had  a  good  title  at  law,  as  appears  by  the  report  of  Sir 
H.  Hobart,  who  as  Lord  Chief  Baron  assisted  the  Lord  Chan- 
cellor  (e)  ;  and  in  Attorney -general  v.  Vernon  (f),  a  patent 
of  lands  was  set  aside  as  unduly  obtained,  by  information  in 
equity.  In  both  these  cases,  however,  there  were  equitable 
grounds  alleged  for  instituting  the  proceedings.  In  the  former 
case,  the  cause  alleged  was,  that  the  deeds  whereby  the  estate 
came  to  the  party  under  whose  attainder  the  Crown  claimed, 
were  suppressed  or  withheld  by  the  defendants  ;  in  the  latter 
case,  fraud  and  surprise  were  charged  as  grounds  of  relief. 
There  seems,  however,  to  be  no  doubt  but  that  the  King  may 
proceed  in  questions  relating  to  the  property  to  which  he  is 
entitled  in  right  of  liis  Crown,  either  in  a  Court  of  Law  or  in 
a  Court  of  Equity,  and  that  where  he  has  caused  a  Court  of 
Equity  to  be  informed  that  an  intrusion  has  been  conmiitted  on 
his  land,  although  no  matter  of  equitable  jurisdiction  has  been 
stated,  yet  the  information  will  be  entertained :  but  in  such 
cases,  if  any  question  of  law  arises,  the  Court  will  put  it  in  the 
course  of  trial  by  a  Court  of  Law,  and  will  retain  the  information 
till  the  result  of  such  trial  is  known  (g).  In  general,  however, 
suits  on  behalf  of  the  Crown  are  instituted  in  the  Court  which, 
by  its  constitution,  is  most  properly  adapted  to  the  case ;  and 
Informations  re-  ^^^  Court  of  Exchequer  being  the  general  Court  for  all  business 
latine  to  the  relating  to  the  King's  revenue  or  property,  the  practice  is,  that 
vennet  of  the  *  ^  proceedings  relating  to  the  property  of  the  Crown,  whether 
Kittg  are  usually  ^t  common  law  or  in  equity,  should  be  instituted  there.  Many 
in  the  Excbe.  ,  .      .1.      v     i.      .         v-  t.  j- 

quer.  cases,  however,  occur   m   the   books   m  which   proceedings 

relating  to  the  rights  of  the  Crown  have  been  commenced  in 
the  Court  of  Chancery;  but  they  are,  in  general,  confined  to 
cases  of  purpresture  or  nuisance,  or  other  matters  where  the 

Where  a  Relator  proceedings  have  been  commenced  at  the  relation  of  indivi^ 

thw  mav*bc        duals,  who,  as  they  are  considered  responsible  for  the  costs 

brought  in  either 

court,  («)  The  King  v.  The  Countess    Prince  of  Wales  0.  Sir  J.  St  Aubyn, 

Dowagerof  Arundel,  Hob.  131.  Wightw.  167,  and  die  cases  there 

(/)  1  Vem.  277.  S70  -,  2  Ch.  R.    cit^ ;  vidt  Stiam  Attorney-general 

»5S.  S  C.  r.  The  Mayor  of  Plymouth,    ibid. 

(g>  Vid€  Attorney-general  to  the    131. 
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The  King's  Attorney -general.  5 

and  condact  of  the  snit,  are  in  general  at  liberty  to  commence  in  what  Courts. 

it  in  whatever  Court  of  competent  jorudiction  they  please.     ' v— -^ 

For  the  aame  reason,  informations  on  behalf  of  charities,  or  of 

idiots  or  lunatics,  in  which  there  is  generally  a  relator,  are 

frequently  exhibited  in  the  Court  of  Clmncery,  although  they 

may,  with  equal  propriety,  be  commenced  in  the  Exchequer. 

And  it  is  to  be  observed,  that  in  cases  relating  to  charities, 

informations  under  the  Act  of  59  Geo.  3,  c.  51,  may  be 

commenced  either  in  the  Court  of  Chancery  or  Exchequer, 

although  in  general  they  have  been  instituted  in  the  former 

Court. 

In  all  cases  where  the  right  of  the  King,  or  of  those  who  par-  jn  Coaru  it 

take  of  his  prerogative,  are  the  subject  of  the  suit,  the  name   Westminster. 

of  the  King  is  not,  as  we  have  seen,  made  use  of  as  the  party 

complaining,  but  the  matter  of  complaint  is  offered  to  the 

Court  by  way  of  infonnation  given  by  the  proper  officer.    That  iiie  Attorney. 

officer,  if  the  information  is  exhibited  in  any  of  the  Supreme  Cr^oera],  or  if  no 

Courts  at  Westminster,  is  the  Attorney-general,  or  if  the  office  Solit^r^'genenJ 

of  Attorney-general  should  hi^ypen  to  be  vacant,  the  Solicitor-  ?^y^^^  ^^  ^ 
,  .  I V  "^f  o>  Crown, 

general  (h). 

Besides  the  Attorney  and  Solicitor-general,  who  are  the  In  Countj  Pala. 

officers  for  conducting  the  King's  business  in  his  Courts  at  ^of^^'^cu- 

Westminster,  the  King  has  officers  of  the  same  description  in 

the  county  palatine  of  Lancaster  and  in  the  duchy  of  Lan-  In  Duchy  of 

caster,  whose  duty  it  is  to  conduct  the  business  of  the  Crown     '"^^'^r* 

in  the  courts  belonging  to  those  jurisdictions  (t).     The  Bishop  In  County  ]^. 

of  Durham,  as  possessing  jura  regalia  in  the  county  palatine  ^"^  ^'  Durfatm. 

of  Durham,  has  also  his  Attorney-general  for  the  same  purpose 

within  his  jurisdiction.     And  it  seems  that  the  Bishop  of  Ely  In  the  Fnnchise 

has  also  the  privilege  of  appdnting  an  Attorney-general  within  ^     ^* 

his  franchise. 

(k)  LiLRed  18;  Wilksi'flCtse,  diction.   Per  Wood,  B. ;  Attorney- 

4  Bar.  2597.  general  for  the  Prince  of  Wales  v. 

(0  The  Court  of  the  Duchv  Cham-  St  Aubyn,  Wightw.  217.  Itseemsp 
ber  of  Lancaster  has  both  a  legal  and  however,  that  the  Court  of  Exchequer 
cqiiitaUe  jorudiction  with  re^ud  to  and  Court  of  Chanceiy  have  a  con- 
lands  within  iu  survey,  and  proceed-  current  jurisdiction  within  the  Duchy 
logs  relating  to  the  property  of  the  Court  of  T.ancaster.  Levington  v, 
Ciown   within  its   iurisdiction    are  Woton,  1  Ch.  Rep.  63 ;  Totb.  135  -, 


geoerallv  commeBced  bv  information    Hardr.  171. 
by  the  Attomey-genenJ  of  the  juris- 
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Persons  by  whom  a  Suit  may  he  iiisiituied : 


In  particular 
Jurisdictions. 


Tn  Chester  and 
in  the  Great  Ses- 
sions in  Wales. 


the  juris- 
dictions are 
abolished. 


In  the  Duchy 
of  Corawall. 


Previously  to  the  passing  of  the  Act  of  the    11  Geo.  4, 
&  1  Will.  4,  c.  70,  by  which  the  jurisdictioiiA  of  the  Courts 
of  Great  Session  in   the  principality  of  Wales  and   county 
palatine  of  Chester,  and  of  the  Chamberlain  and  Vice^Cham- 
berlain  of  Chester,  were  transferred  to  the  Courts  at  West- 
minster, informations  on  behalf  of  the  Crown  to  these  Courts 
respecting  matters  within  their  jurisdiction  must  haTe  been 
by  the  Attomies-general  of  those  jurisdictions.     But  since 
the  passing  of  that  Act,  although  by  the  34th  sect,  the  offices 
of  Attorney-general  of  Chester  and  of  Wales  are  oontinoed  to 
the  present  holder  of  them  till  His  Majesty's  pleasure  shall  be 
otherwise  declared,  yet,  as  their  offices  are  circumscribed  by 
the  jurisdictions  to  which  they  are  appointed,  and  the  courts  of 
equity  within  those  jurisdictions  are  removed^  no  infonnations 
in  equity  can  be  exhibited  by  them,  because  no  person  who  sus- 
tains the  character  of  Attorney-general  in  a  county  palatine  or 
other  jurisdiction  of  this  description  is  recognised  as  such  in 
Westminster-Hall  {k).   In  this  l^pect,  however,  the  Attorney- 
general  for  the  Duke  of  Cornwall  appears  to  be  in  a  di£Eerent 
situation  from  Attomies-general  of  counties  palatine,  since  it 
has  been  decided,  in  the  case  of  the  Attorney-general  for  the 
Prince  of  Wales  v.  Sir  John  St,  Aubyn^  that  he  may  exhibit  an 
English  information  on  behalf  of  the  Prince  of  Wales,  as 
Duke  of  Cornwall,  in  the  King's  Courts  at  Westminster.    It 
80ems,  however,  that  this  rule  holds  only  during  such  time  as 
there  is  a  Duke  of  Cornwall  in  existence,  and  that  when  the 
duchy  of  Cornwall  is  in  the  hands  of  the  Crown,  the  King's 
Attorney-general  conducts    all  proceedings  relating  to  the 
duchy.     When  there  is  a  Duke  of  Cornwall  who  has  oot 
ajttained  his  majority,  such  proceedings  are  also  carried  on  by 
the  King's  Attorney-general,  taking  along  with  him  the  At- 
torney-general for  the  duchy  of  Cornwall,  not,  as  it  seems,  that 
he  is  joined  as  a  necessary  party,  but  rather  firom  attention  to 
the  Duke  of  Cornwall  in  respect  of  his  interests  (/).     When 
the  Duke  of  Cornwall  copies  of  age,  the  proceedings  may,  it 
would  appear,  be  taken  up  and  prosecuted  by  his  Attorney- 


(k)  Arg*  Attorn^-geneni]  to  the 
Prince  of  Wales  ©.  Sir  J.  St.  Aubyn, 
Wighlw.  178. 


(/)  Vide  Wightw.  255,  256,  kdA 
the  proceedisgi  there  cited. 
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general  alone  (m).    And  if  the  Dake  of  Cornwall  should  die  Where  Crown 
pendente  HtCf  the  proceedings  may  be  carried  on  by  the  King's  concerned.^*    ^ 
Attorney-general  by  information  of  revivor  and  supplement  (n).    ' v ' 

Besides  the  cases  in  which  the  immediate  rights  of  the  Oflnformations. 

Crown  are  concerned,  the  King's  offioen  may,  in  some  cases,  . 

institute  proceedings  on  behalf  of  those  who  claim  under  the  Crown  is  not 
Crown,  by  grant  or  otherwise,  or,  more  correctly  speaking,  those  ^°>°>ediately 
who  claim  under  the  Crown  may  make  use  of  the.  King's  name,  or 
of  that  of  his  proper  c^cer,  for  the  purpose  of  asserting  their  right 

against  a  thud  party.    Thus  a  chose  in  action  may  be  assigned  9*^  behalf 

to  the  King,  and  may  also  be  granted  or  assigned  by  him  to  of  ^  chose  in 
another  person ;  and  in  this  latter  case  the  grantee  may  either  Action. 
sue  fi>r  it  in  his  own  name  or  in  that  of  the  King  (o).  But 
if  he  sues  in  his  own  name  he  must  make  the  Attorney-general 
a  parly  to  his  suit.  In  Baieh  v.  Wiutall  (p),  A  having  out- 
lawed B,  iMOttght  a  bill  against  C,  a  trustee  for  B,  with  respect 
to  an  annuity,  to  subject  this  annuity  to  the  plaintiff's  debt, 
and  the  Court  held,  that  forasmuch  as  by  the  outlawry  all  the 
defendant's  interest,  as  well  equitable  as  legal,  was  vested 
in  the  Crown,  the  fdaintiff  must  not  only  get  a  grant  thereof 
horn  the  Crown,  btit  must  make  the  Attorney-general  a  party 
to  the  suit  {q). 

Informations  may  also  be  exhibited  by  Uie  King's  Attorney-  On  behalf 

general  or  other  proper  officer  in  support  of  the  rights  of  those  ®^  ^^  ^^Ja  t 
whose  protection  devolves  upon  the  Crown  as  supreme  head  the  Church. 
of  the  Church.  Thus  the  King,  as  suprome  head  of  the  Church, 
■  the  proper  grnaidian  of  the  temporalities  of  the  bishopricks  ; 
tod  an  information  may  therefore  be  brought  by  the  Attorney- 
general  to  stay  waste  committed  by  a  bishop  (r). 

In  like  manner  the  Attorney-general  may  exhibit  infbrma-  As  panm 

tkfOB  on  behidf  of  individuals  who  are  considered  to  be  under  the  Pf*^»  for 

•        K,^^  ,,,.  Jt  chanties. &c« 

protection  of  the  Crown  as  parens  patruE^  such  as  the  otgects  of 

general  diarities,  idiots  and  lunatics.     In  some  instances,  also, 

(»)  Vide  Wightw.  246,  and  die  (p)  I  P.  Wms.  445. 

prooeediDgB  there  cited.  (9)  Vid9  etiam  Hajrward  v.  Fit, 

(fi)  Ibid.  as.  ibid.  446 ;  and  Rez  v.  Fowler,  Bnnb. 

(o)  Dyer,  1,  PL  7,  8 ;  Keilw.  1  38. 

SO;  S  Bac.  Ab.  tit.  Prerog.  F.  S  ;  (r)  Knight  v. Mosely,  Amb.  176; 

Miles  V.  Williams,  1  P.  Wms.  252 ;  Wither  v.  D.  &  C.  of  Winchester, 

Earl  of  Stafford  v*  Buckley,  2  Ves.  3  Mer.  427 ;  Jefferson  v.  Bishop  of 

181.  Durham,  1  Bos.  &  Pull.  120. 131. 
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Persons  by  whomM,  Suit  may  he  instituted : 


Where  Crown 
coDceraed  as 
Parent  Patrite. 


Of  Informations 
on  behalf  of 
Jdiols  and  Lu- 
atics. 


Lunatic  must 
h9  a  party. 


unless  to  avoid 
his  own  acts. 


the  Attorney  or  Solicitor-general  is  authorized  to  institute  in- 
fonnationB  by  particular  Acts  of  Parliament,  as  in  the  case  of 
proceedings  under  the  Marriage  Act,  4  Geo.  4,  c.  76,  and 
under  the  Acts  {s)  for  giving  additional  facilities  in  applica- 
tions to  courts  of  equity  regarding  the  management  of  estates 
or  funds  belonging  to  charities. 

With  respect  to  idiots  and  lunatics,  it  is  to  be  observed  that 
suits  on  their  behalf  are  usually  instituted  by  the  committees  of 
their  estates;  but  that  sometimes  where  there  has  been  no 
committee,  or  where  the  interest  of  the  committee  is  likely  to 
clash  with  those  of  the  persons  whose  estates  are  under  their 
care,  informations  have  been  exhibited  on  their  behalf  by  the 
Attorney-general,  as  the  officer  of  the  Crown  (t).  Where- in- 
formations have  been  filed  on  behalf  of  persons  found  lunatic, 
but  who  have  had  ho  committee  appointed,  the  Court  will  pro- 
ceed to  give  directions  for  the  care  of  the  property  of  the 
lunatic,  and  for  proper  proceedings  to  obtain  the  appointment 
of  a  committee  {u).  Persons  incapable  of  acting  for  th«ai- 
selves,  though  not  coming  under  the  description  of  idiots  or 
lunatics,  have  been  permitted  to  sue  by  their  next  friend  with- 
out the  intervention  of  the  Attorney-general  («r). 

It  seems  that  when  an  information  is  filed  on  behalf  of  a 
lunatic,  he  must  be  named  as  a  party  to  the  suit,  and  that 
merely  naming  him  as  a  relator  will  not  be  sufficient  (y);  but 
in  the  cases  of  the  Attorney-general  v.  Parkkurst  (z),  and 
Attorney-general  v.  Woolrich  (0),  a  distinction  appears  to  be 
taken  between  cases  where  the  object  of  the  suit  is  to  avoid 
some  transaction  of  the  lunatic,  on  the  ground  of  his  inca- 
pacity, and  those  in  which  it  is  merely  to  affirm  a  contract 
entered  into  by  him  for  his  benefit,  or  to  assert  some  claim  on 
his  behalf.  In  the  former  case  it  was  held  that  the  lunatic 
ought  not  to  be  named  as  plaintiff,  because  no  man  can  be 
heard  to  stultify  himself.     If  he  is  named,  however,  it  will 


(f)  50  G«o.  8,  c.  91 ;  and  2  Will. 
4,  c.  57. 

(t)  Attorney-general  V.  Parkhurst, 
1  Cha.  Ca.  US;  Attomey-genenil 
V.  Woolrich,  ibid.  163;  Attomey- 
genervl  v. Tiler,  1  Dick.  378 ;  2  Eden, 
230. 


(u)  Aitomey-genenil  v.  Hoire,  Ld. 
Red.  23,  n.  8. 

(f )  Linej  v.  Wetherlej,  Ld.  Red. 
28,  n.  a. 

(v)  Attorney-general  v.  Tiler,  I 
Dick.  378. 

(s)  1  Cha.  Ca.  112. 

(a)  Ibid.  153. 


Digitized  by 


Google 


The  King^s  Attomey^eneral,  9 

be  no  ground  for  domurrer  (6).    The  reason  for  making  a  On  behalf  of 
lanatic  a  party  in  proceedings  of  this  nature  appears  to  be,  ^io^.>°<t 

that  as  no  person  can  be  bound  by  a  decree  in  a  suit  to  whkh  ' y*       f 

he  or  they  under  whom  he  derives  title  are  not  parties,  and  as 

a  lunatic  may  recover  his  understanding,  the  decree  will  not 

have  the  effect  of  binding  him  unless  he  is  a  party  to  the  suit; 

and  upon  die  same  principle  it  is  held,  that  where  a  suit  is 

instituted  on  behalf  of  the  lunatic  by  his  committee,  the  com* 

mittee  must  be  named  as  a  co-plaintiff,  in  order  that  the 

right  which  the  committee  acquires  in  the  lunatic's  estate,  by 

virtue  of  the  grant  from  the  Crown,  may  be  barred.     The  IdioUnotneees- 

same  reason  does  not  apply  to  cases  of  idiots,  because  in  con-  "^  pvtw«« 

templation  of  law  they  never  can  acquire  their  senses ;  they 

are,  therefore,  not  considered  necessary  parties  to  proceedings 

on  their  behalf  (c). 

With  respect  to  informations  exhibited  under  particular  Of  informatioDs 
Acts  of  Parliament:  By  the  59  Geo.  3,  c.  91,  which  was  undw partwu. 
passed  for  giving  additional  facilities  in  applications  to  Courts 
of  Equity  regarding  the  management  of  estates  or  funds  be- 
longing to  charities,  the  commissioners  appointed  under  the 
58  Geo.  3,  c.  91,  and  59  Geo.  3,  c.  81,  or  any  five  or  more  Cluuity  Cmn- 
of  them,  are  authorized  and  empowered,  whenever,  upon  any  ""••*®''«'*'  Acl 
investigation  had  or  taken  by  or  before  them,  any  case  shall 
arise  or  happen  in  which  it  shall  appear  to  the  said  commis- 
sioners that  the  directions  or  orders  of  a  Court  of  Equity  are 
requisite  for  remedying  any  neglect,  breach  of  trust,  fraud, 
abuse  or  misconduct,  in  the  management  of  any  trust  created 
for  any  charitable  purposes,  as  therein  mentioned,  or  of  the 
estates  or  funds  thereunto  belonging,  or  for  the  regulating  the 
administration  of  any  such  trust,  or  of  the  estates  or  funds 
thereof,  to  certify  the  particulars  of  such  case  in  writing 
under  their  hands  to  His  Majesty's  Attorney-general;  and 
thereupon  His  Majesty's  Attorney-general  is  authorixed  and 
empowered,  if  he  shall  so  think  fit,  either  by  a  summary  ap- 
plication in  the  nature  of  a  petition,  or  by  information,  as  the 
case  may  require,  to  apply  to  or  commence  a  suit  in  His 
Majesty's  High  Court  of  Chancery,  or  to  or  in  His  Majesty's 

(b)  Ridler  v.  lUdler,  Eq.  Ca.  Ab.        (e)  Attoniey-geiieral  v.  Woohich, 
379.  1  Cba.  Ca.  163. 
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Under  particular  Court  of  Exchequer,  sitting  as  a  Court  of  Equity,  stating  and 
"  '  *  setting  forth  the  neglect,  breach  of  trust,  fraud,  abuse  or  mis- 
conduct, or  other  cause  of  complaint  or  application,  and  pray- 
ing such  relief  as  the  nature  of  tiie  case  may  require.  This 
Act  has  been  continued  by  the  2  Will.  4,  c.  57,  sec.  11,  by 
iwiiich  Act  the  Attorney-general's  certificate  that  the  parti- 
culars of  the  case  in  question  have  been  duly  certified  to  him 
by  the  commissioners,  is  made  sufficient  evidence  of  such  cer- 
tifying by  the  commissioners  (e).  It  is  to  be  observed,  that 
in  proceedings  under  these  Acts  the  Attorney-general  is  not 
considered  liable  to  costs  in  the  event  of  fiedlure  ;  but  although 
as  an  officer  suing  in  discharge  of  his  public  duty  he  can  never 
be  made  to  pay  costs  in  a  Court  of  Equity,  yet  it  is  not  the  rule 
of  a  Court  of  Equity  that  he  cannot  receive  costs,  and  that  in 
an  information  under  the  first-mentioned  Act  the  defendant 
was  ordered  to  pay  the  Attorney-general  his  costs  (/). 

Marriage  AcU  By  the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  23,  it  is  enacted, 

that  if  any  valid  marriage  solemnized  by  licence  shall  be  pro- 
cured by  a  party  to  such  marriage  to  be  solemnized  between 
persons  one  or  both  of  whom  shall  be  under  the  age  of  twenty- 
one  years,  not  being  a  widower  or  widow,  contrary  to  the  pro- 
visions of  the  Act,  by  means  of  such  party  falsely  swearing 
as  to  any  matter  to  which  such  party  is  required  personally  to 
swear,  (such  party  wilfully  and  knowingly  so  swearing) ;  or 
if  any  valid  marriage  by  banns  shall  be  procured  by  a  party 
thereto  to  be  solemnized  by  banns  between  persons,  one  or  both 
of  whom  shall  be  under  the  age  of  twenty-one  years,  not  being 
a  widower  or  widow,  such  party  knowing  that  such  person  as 
aforesaid  under  the  age  of  twenty-one  years  had  a  parent  6r 
guardian  then  living,  and  that  such  marriage  was  had  without 
the  consent  of  such  parent  or  guardian,  and  knowing  that 
banns  had  not  been  published  according  to  the  provisions  of 
the  Act,  and  having  caused  or  procured  the  undue  publication 
of  banns;  then  and  in  every  mich  case  it  shall  be  lawful  for 

(•)  These  AcU    are  perpetual ;  of  the  CommissionerB,  made  while 

and  it  has  been  held  that,  although  their   authority   was   in  existence, 

the  Act  under  which  the  Commis-  Attorney-general  v,  BulUn,  Rolls, 

sfonon  were  appointed  have  expired,  Jan.  22,  24, 1885. 

still  the  Attomey-eeneral  may,  under  (/)  Attorney-general  v.  Lord  Ash« 

the  authority  of  thou  mentioned  in  bvmham,  1  6.  &  S.  394. 
the  text,  proceed  upon  any  eertificate 
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his  Majesty's  Attorney-geaerel  (or  for  his  Majesty's  Solicitor*  Under  particiilar 
general  in  case  of  the  vacancy  of  the  office  of  Attorney-  Sumtei.  ^ 
general),  hy  information  in  the  nature  of  an  English  bill,  in 
the  Court  of  Chancery  Gt  Court  of  Exchequery  at  the  relation 
of  a  parent  or  guardian  of  tiie  minor  whose  consent  has  not 
been  given  to  such  marriage,  and  who  shall  be  responsible  for 
any  costs  incuired  in  such  suit,  (such  parent  or  guatdian  pre- 
viously making  oath  as  is  thereinafter  required,)  to  sue  for  a 
forfeitore  of  all  estate,  right,  title  and  interest  in  any  property 
which  'hath  accrued  or  shall  accrue  to  the  party  so  offending 
by  force  of  such  marriage ;  and  such  Court  shall  have  power  in 
such  suit  to  declare  such  fcMrfeiture,  and  thereupon  to  order  and 
direct  that  all  such  estate,  right,  title  and  interest  in  any  pro- 
perty as  shall  then  have  accrued  or  shall  thereafter  accrue  to 
such  offending  party  by  force  of  such  marriage,  shall  be  secured 
under  the  direction  of  such  Court  for  the  benefit  of  the  inno- 
cent party,  or  of  the  issue  of  the  marriage,  or  of  any  of  them, 
in  such  manner  as  the  said  Court  shall  think  fit,  for  the  pur- 
pose of  preventing  the  offending  party  from  deriving  any  inte- 
rest in  real  or  personal  estate,  or  pecuniary  benefits,  firom  such 
marriage ;  and  if  both  the  parties  so  contracting  marriage  shall 
in  the  judgment  of  the  Court  be  guilty  of  any  such  offence  as 
aforesaid,  it  shall  be  lawful  for  the  said  Court  to  settle  and 
secure  such  property,  or  any  part  thereof,  immediately  for  the 
benefit  of  the  issue  of  the  marriage,  sulgect  to  such  provisions 
for  the  offending  parties,  by  way  of  maintenance  or  otherwise, 
as  the  said  Court,  under  the  particular  cuncumstances  of  the 
case,  shall  think  reasonable,  regard  being  had  to  the  benefit  of 
the  issue  of  the  marriage  during  the  lives  of  tiieir  parents,  and 
of  the  issue  of  the  parties  respectively  by  any  future  marriage, 
or  of  the  parties  themselves  in  caseeitiier  of  them  shall  survive 
the  other. 

In  all  cases  of  informations  which  immediately  concern  the     of  Relaton. 
rights  of  the  Crown,  its  officers  proceed  upon  their  own  autho- 
rity, without  the  intervention  of  any  other  person  (g) ;  but  where 
the  ti^snnation  does  not  inunediately  concern  the  rights  of  the 
King,  they  generally  depend  upon  the  relation  of  some  person 

Cg}  14.  Red,  18;  Attorney-gene-    ney-general  ».  Croft,  1  Bro.  P.  C. 
ral  r. ,  Veni.  277,  S70 ;  Attor-    222. 
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12  Pcrsotis  by  whom  a  Suit  may  be  instituted: 

Of  Relators,      whose  name  is  inserted  in  the  information^  and  who  is  termed 

* "*         *    the  Relator  {h).  This  person  in  realitj  sustains  and  directs  the 

suit,  and  he  is  considered  as  answerable  to  the  Court  and  the 

parties  for  the  propriety  of  the  proceedings,  and  the  conduct  of 

In  what  cases      ^^®™  (0*     ^^  sometimes  happens  that  this  person  has  an  inte- 

they  ought  to  be  rest  in  the  matter  in  dispute,  of  the  injury  to  which  interest  he 

Plaintift.  .  ..    ,  ^  i  •  t  \i-«  i.-  i  i  •  * 

IS  entitled  to  complain.     In  this  case  his  personal  complamt 

being  joined  to  and  incorporated  with  the  information  giren  to 
the  Court  by  the  officer  of  the  Crown,  they  form  together  an 
information  and  bill,  and  are  so  termed.     In  'some  respects, 
however,  they  are  considered  as  distinct  proceedings ;  and  the 
Court  will  treat  them  as  such,  by  dismissing   the  bill  and 
retaining  the  information,  even  though  the  relief  to  be  granted 
is  different  from  that  prayed.      Thus  in  Attorney -general  v. 
Vivian  (i^),  where  the  record  was  both  an  information  for  a 
charity  and  a  bill,  and  the  whole  of  the  relief  specifically  prayed 
was  in  respect  of  an  Alleged  interest  of  the  relator  in  the  trust 
property,  which  he  did  not  succeed  in  establishing,  LordGifiord, 
although  he  dismissed  the  bill  with  costs,  retained  the  informa- 
tion for  the  purpose  of  regulating  the  charity. 
Where  the  Suit        But  although  it  is  the  general  practice,  where  the  suit  im- 
of  th^C°  ^^^^    mediately  concerns  the  rights  of  the  Crown,  to  proceed  without 
a  relator,  yet  instances  have  sometimes  occurred  where  relatcnrs 
have  been  named.     In  such  cases,  however,  it  has  been  done 
through  the  tenderness  of  the  officers  towards  the  defendant,  in 
order  that  the  Court  might  award  costs  against  the  relator  if  the 
suit  should  appear  to  have  been  improperly  conducted,  it  being 
a  prerogative  of  the  Crown  not  to  pay  costs  to  a  subject  (/). 

It  has  been  said,  that  as  the  King  by  reason  of  his  preroga- 
tive does  not  pay  costs  to  a  subject,  so  it  is  beneaih  his  dignity 
to  receive  them.  But  many  instances  occur  in  the  course  of 
practice,  in  which  the  Attorney-general  receives  costs.  In  the 
Court  of  Exchequer  it  is  the  every  day  practice  for  the  Crown 
to  receive  costs  in  interlocutory  applications  which  are  re- 
^laed ;  and  in  the  Court  of  Chancery,  when  collusion  is  sus- 
pected between  the  defendants  and  the  relators,  the  Attorney- 
general  attends  by  a  distinct  solicitor,  and  always  receives  his 

(h)  Ld.  Red.  18 ;  2  Ves.  J.  247,  lu       (k)  1  Russ.  226 ;  2  Swan.  215. 
(0  Ld.  Red.  18.  (0  Vide  S  Bl.  Com.  400. 
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eoBts.  In  Attamey-general  v.  Lard  Athbumham  (m),  Sir  Of  Rdaion. 
J.  Leach,  V.C,  said,  in  reference  to  the  asserted  principle  ' 
that  the  Crown  can  neither  pay  nor  receive  costs,  "  I  find  no 
soch  principle  in  Courts  of  Equity.  The  Attorney-general 
constantly  receives  costs,  where  he  is  made  a  defendant  in 
respect  of  legacies  given  to  charities  (n) ;  and  even  where  he 
is  made  a  defendant  in  respect  of  the  immediate  rights  of  the 
Crown  in  cases  of  intestacy,  and  where  charity  informations 
have  been  filed  by  the  Attorney-general,  costs  have  been  fre- 
quently awarded  him  in  interlocutory  matters,  independently 
of  the  relator/'  It  should  be  remembered  here,  that  in  the  case 
of  Attorney-general  v.  Dickion^  referred  to  by  Mr.  Beames, 
in  his  '*  Summary  of  the  Doctrine  of  Costs  in  Equity,*' 
page  83,  n.  2,  as  being  sub  judice^  in  which  the'  question 
was,  whether  the  Crown,  in  the  case  of  a  simple  contract 
debtor  to  it,  can  pay  or  receive  costs,  has  since  been  decided, 
and  that  no  costs  were  given  to  the  Crown,  although  the 
demurrer  was  in  its  favour  (o). 

The  propriety  of  naming  a  relator  for  the  purpose  of  his  being  Uaually  named 
answerable  for  costs,  and  the  oppression  arising  from  a  con-  'P  .^^'"^  ^  ^^** 
tniy  practice,  were  particularly  noticed  by  Baron  Perrot,  in 
a  cause  in  the  Exchequer,  Attorney -general  v.  Fox  (/i),  in 
which  case  no  relator  was  named ;  and  though  the  defendants 
finally  prevailed,  they  were  put  to  an  expense  almost  equal  to 
the  value  of  the  property  in  dispute.     The  introduction  of  a 
relator,  however,  in  cases  in  which  the  information  is  merely 
concerning  the  rights  of  the  Crown,  is  a  mere  act  of  favour 
on  the  part  of  the  Crown  and  its  officers ;  and  it  appears  to 
have  been  the  opinion  of  Lord  Eldon  that,  even  in  informations, 
concerning  charities,  the  introduction  of  a  relator  was  an  in- 
dulgence on  the  part  of  die  Crown,  which  though  usual  might 
be  withheld.     In  the  Matter  of  the  Bedford  Charity  (q),  in  g^  notabio- 
ipeaking  of  informations  concerning  charities,  his  Lordship  said,  ^utely  ncoeiMuy. 
that  ^*  there  is  no  doubt,  that  though  a  relator  is  commonly 
required  for  the  purpose  of  securing  costs,  the  Attorney-general 
may,  if  he  pleases,  proceed  without  a  relator.**    This  dictum 

(»)  1  S.  &  S.  S94.  (c)  I  Sim.  &  S.  arg.  395. 

<!•)  Mognidge  V.  Thackwell,    7    (p)  Ld.  Red.  19. 
Ves.  S6.  88.  {q)  2  Swan.  520. 
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Of  Relators. 


Who  DMijr  be 


appears  to  be  at  variance  with  the  opinion  of  Lord  Tliurlow, 
in  the  Attorney -general  v.  Oglander(r),  in  which  his  Lord- 
ship is  reported  to  have  expressed  his  belief  that  an  infor- 
mation without  a  relator  would  not  do;  and  the  opinion  of 
Lord  Thurlow  upon  this  point  appears  to  have  been  adopted  by 
Lord  Redesdale  (<).  But  it  is  worthy  of  remark  that  in  the 
cases  which  are  referred  to  as  authorities  upon  this  subject 
in  the  margin,  of  Attorney-general  v.  Oglander,  the  point 
does  not  appear  to  have  arisen  (t) ;  and  with  respect  to  another 
case,  referred  to  by  the  Annotator  upon  Mr.  Vesey's  Re- 
ports (tt),  to  show  the  necessity  of  there  always  being  a  relator, 
it  is  to' be  observed,  that  it  was  a  case  arising  upon  a  plea  of 
outlawry  in  the  relator,  which  was  held  to  be  a  good  plea ;  but 
the  decision  was  given  upon  the  ground  that,  although  the 
Attorney-general  was  plaintiff,  yet  the  relator  was  to  have  the 
whole  benefit  or  loss  of  the  suit,  and  was  himself  a  party  to  it, 
for  it  would  abate  by  his  death,  &c.,  and  the  King's  name  was 
only  made  use  of  by  the  form  of  the  Court,  and  he  was  not 
directly  concerned  at  all,  and  very  little  by  consequence,  and 
the  suit  was  not  for  the  King's  duty,  but  for  the  relator's 
interest.  Upon  the  whole,  therefore,  it  seems,  that  although 
in  caBes  of  informatiouB  for  charities,  the  general  and  almost 
nnivenal  practice  is  to  have  a  relator  for  the  purpose  of  an- 
swering the  costs,  yet  the  rule  is  not  imperative;  and  the 
Attorney-general,  as  the  officer  of  the  Crown,  may,  in  the 
exercise  of  his  discretion,  exhibit  such  an  information  without 
a  relator.  In  confirmation  of  this  it  is  to  be  observed,  that  in 
informations  under  the  statute  (x),  for  giving  additional  faci- 
lities in  applications  to  Courts  of  Equity  regarding  the  manage- 
ment of  estates  or  funds  belonging  to  charities,  it  is  not  the 
practice  to  have  a  relator. 

All  persons,  who  are  not  under  any  of  the  legal  disabilities 
after  mentioned,  may  be  relators  in  informations  concerning 
charities  ;  and  it  seems  that  dissenters  may  fill  that  character 
for  dissenting  charities  (y)^  and  that  the  maintenance  of  a  Pro- 

(r)  1  Ves.  J.  240.  (n)  Anomey-general  of  the  Duchy 

/A  T^  R<^  TQ  *•  Heath,  Prec,  in  Ch.  IS. 

^i;  J^.  KCtt.  78.  ,  J  gg  Q^   j^  ^  gj^  continued 

(0  Attorney-general  v.  Smart,  1     ana  extended  by  2  Will.  4,  c.  67. 
Ves.  72;  Attorney-general  v.  Mid*        (v)    Attorney-general    v.    Lord 
dleton,  2  V^es.  S27.  Dudley,  Cooper,  146. 
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testftnt  disBenliag  obapel  is  considered  a  charitable  inBtitutton     of  AeUton. 
fw  this  purpoee  (z).  '         ^ 

It  does  not  appear  to  be  required  in  cases  of  charities,  that  Whether  thc^ 
the  reUtor  should  be  personally  interested  in  the  charity,  though  ^,|,^,  *'** 
fimn  what  was  said  by  Lord  Hardwicke  in  Attomey-general  y, 
BucknaU  (a),  it  appears  that  some  interest  in  the  relator,  how* 
ever  remote,  was  considered  necessary.  Lord  Gifibrd  (M.  R.)^ 
however,  in  Attorney -general  v.  Vivian  (ft),  says,  "  whatever 
opinions  may  have  been  previously  entertained  upon  this  sub- 
ject, I  conceive  it  is  not  necessary  for  relators  to  have  any 
interest  in  the  subject  of  the  suit." 

If  SB  information  is  exhibited  at  the  relation  of  a  person  not  Effect  of  their 
interested  in  the  charity,  and  it  appears  that  there  is  ground  upra  t^^Soiu 
for  the  interference  of  the  Couxt,  though  he  is  mistaken  in  the 
relief  prayed,  the  Court  will  take  care,  at  the  hearing,  to  decree 
in  such  a  maimer  as  will  best  answer  the  purposes  of  the 
charity  (c),  even  though  the  specific  relief  prayed  by  the  infor- 
mation is  refused  (d).  But  it  seems  that  where  a  person  who, 
m  the  event  of  a  particular  construction  of  the  will  or  deed 
by  which  the  charity  is  founded  bemg  considered  correct, 
would  be  personally  interested  in  the  charity,  files  an  informa- 
tion in  which  he  is  the  relator,  insisting  upon  that  construc- 
tion, and  praying  relief  accordingly,  but  fails  in  establishing  his 
case,  the  information  will  be  dismissed.  Thus  where  a  ques- 
tion fttose  between  two  charities,  one  for  poor  people  in  a  parti- 
cular parish,  and  the  other  for  poor  widows  in  an  almshouse, 
GQuceming  the  right  to  a  l^acy  given  by  a  will  in  which  there 
were  deeeriptions  applicable  to  both,  and  an  information  was 
filed  at  the  relation  of  the  latter,  the  Lord  Chancellor  (Lord 
Thurkw)  dismissed  the  information  because  the  relators  had 
no  title  (e>. 

(«)   Attorney-general  ©.  Fowler,.       (c)  2  Ati.  528. 
16  VcB.  85.  Id)  Fir  Lord  Eldoo,  in  Attorney* 

^  V  ^  Atk  AM  general  t>.  Whitely,  11  Ve«.  247; 


'ide  etiam  Attorney-general  v,  Scott, 

(fr)  I  Buss.  2S6.   In  this  respect  1  Ves.    413;    Attorney-general  «. 

an  information  differs  from  a  petition  Mayor  of  Stamford,  2  Swan.  591 ; 

uder  the  58  Geo.  S,  c.  101,  as  per-  Attorney-general  v.  Parker,  1  Ves. 

sons  pieaenting  petitions  under  that  4S;  Attomey«generalt).  Smart,  1  Ves. 

Act  must,  according  to  the  opinion  72 ;  2  Ves.  426 ;  Attorney-geBeral 

expressed  by  Lord  Eldon  in  the  case  «.  Bolton,  S  Anst.  620. 

of  the  Bedrard  Charity,  2  Swanst.  (e)  Attorney-general  o.  Oglander, 

618,  have  an  interest  in  the  charity.  1  Ves.  J.  240. 
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Persons  by  whom  a  Suit  may  be  instituted: 


Of  Relators. 


Whether  an 
Outlaw  can  be 
a  Relator. 


if,  however,  %  person  files  an  infonnation  as  a  relator,  claiiu- 
ing  the  benefit  of  the  charity  for  himself,  and  insisting  upon 
his  claim  under  a  title  as  to  which  it  appears  that  he  is  mis- 
taken, though  he  be  found  to  be  entitled  under  another  title 
upon  which  he  does  not  insist,  a  decree  will  be  made.  Thus, 
where  the  curate  of  a  chapel  filed  an  information  in  the  name 
of  the  Attorney-general,  in  which  he  himself  was  the  relator, 
claiming  the  benefit  of  an  augmentation  under  the  29  Car.  2, 
c.  8,  and  the  relator  founded  his  case  on  a  right  of  nomina- 
tion in  the  rector,  but  the  defendant  proved  a  right  of  nomina- 
tion in  the  vicar,  by  whom  the  relator  had  been  nominated,  it 
was  insisted,  that  though  a  right  was  in  the  relator,  yet  he 
must  recover  according  to  the  right  he  had  set  up ;  but  Lord 
Haidwicke  was  of  opinion,  that  although  if  it  had  been  a  bill 
by  the  curate  in  his  own  name,  he  never  could  have  made 
a  decree  to  establish  a  right  appearing  in  him  contrary  to  that 
set  up,  yet  this,  being  an  information  in  the  name  of  the 
Attorney-general,  is  an  answer  to  that  also ;  for  though  such 
an  information  to  establish  a  charity  is  mistaken  in  the  circum- 
stance of  laying  it,  yet  if  it  appears  that  there  is  a  charity,  and 
the  right  appears  in  the  whole  cause,  that  information  cannot 
be  dismissed,  but  a  decree  must  be  made  to  establish  that  cha- 
rity (/).  This  doctrine,  his  Lordship  observed,  *'  has  been 
frequently  laid  down  in  this  Court  and  allowed,  because  it  is 
considered  as  a  proceeding  by  an  officer  of  the  Crown  ;  and  as 
the  King  is  pater  patruBy  the  information  therefore  must  not 
be  dismissed :  so  that  though  the  relator  has  mistaken  his  title, 
however  in  the  cause  a  title  comes  out  for  liim  and  his  succes- 
sors, he  must  have  that  title  established"  {g). 

There  is  a  case  in  the  Precedents  in  Chancery  (A),  where  a 
plea  of  outlawry  in  disability  of  the  person  of  the  relator  in  an 
information,  is  said  to  have  been  allowed  in  the  Duchy  Court 
of  Lancaster.  But  upon  reference  to  the  case,  it  will  be  seen 
that  it  was  the  case  of  an  information  by  the  Attorney-general, 


(/)  Thig  rale  only  applies  when 
it  is  a  charity  instituted  by  a  private 
penon,  not  to  cases  of  charities  in- 
corporated by  royal  charter  under  the 
^reat  seal,  for  they  are  already  esU- 


blished.  Attorney-general  v.  Middle- 
ton»  2  Ves.  S28. 

(g)  Attorney-general  v,  Brereton, 
2  Yes  425. 

(h)  Attorney-general  of  the  Duchy 
of  Lancaster  v.  Heath,  Free.  Ch.  IS. 
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at  the  relation  of  a  pert  owner  of  coal  mines  against  the  other     Of  Relaton. 

put  ownen,  praying  that  the  defendants  might  contribute 

towards  certain  expenses  which  the  relator  had  been  put  to  in 

draining  and  improving  the  mines,  without  which  they  could 

not  be  wrought,  so  the  King  would  lose  his  duty  ;  so  tiiat  in 

£ict  the  relator  was  the  substantial  plaintiff  in  the  suit,  and  the 

King's  name  was  only  made  use  of  as  a  matter  of  form,  ''the 

Crown  not  being  directly  concerned,  and  only  very  little  as  a 

matter  of  consequence."     Indeed,  the  relator  is  stated  in  the 

report  to  have  been  himself  a  party  to  the  suit,  so  much  so  that 

it  would  have  abated  by  his  death. 

From  the  sJwve  case  it  appears,  that  where  a  relator  himself  Of  the  effect  of 
claims  an  interest  in  the  subject  matter  of  the  suit,  and  pro-  ^  <^^^h  of  the 
ceeds  by  bill  as  well  as  by  information,  making  himself  both 
plaintiff  and  relator,  the  suit  will  abate  by  his  death.  Where,- 
however,  the  suit  is  merely  an  information,  the  proceedings  do 
not  abate  by  the  death  of  the  relator  (t),  they  can  only  abat^ 
by  the  death  or  determination  of  interest  of  the  defendant  (k). 

If  there  are  several  relators,  the  death  of  any  of  them,  while  Proceedings 
there  survives  one,  will  not  in  any  degree  affect  the  suit ;  but  ****'*"P®'^- 
if  all  the  relators  die,  or  if  there  is  but  one,  and  that  relator 
dies,  the  suit  is  not  abated,  but  the  Court  will  not  permit  any 
farther  proceedings  till  an  order  has  been  obtained  for  liberty 
to  insert  the  name  of  a  new  relator,  and  such  name  is  inserted 
accordingly,  otherwise  there  would  be  no  person  to  pay  the 
costs  of  the  suit  in  case  the  information  should  be  deemed 
unproper,  or  for  any  other  reason  should  be  dismissed  (/)• 
Where,  however,  a  relator  dies,  the  application  for  leave  to 
name  a  new  relator  must  be  made  by  the  Attorney-general^ 
and  not  by  the  defendant,  otherwise  the  defendant  might  choose 
his  own  prosecutor  (m). 

With  respect  to  informations  on  behalf  of  idiots  and  lunatics,  Informaiions 
it  seems  that  it  is  not  only  necessary  that  the  lunatic  should  ^^i,  \jj  ]„. 
be  a  party,  but  it  is  also  requisite  that  there  should  be  a  relator  natics. 
who  may  be  responsible  to  the  defendant  for  the  costs  of  the  ^^^^  be  by  a 
suit     Thus  in  the  case  of  the  Attorney-general  v.  Tyler ^ 

(i)  WaUer  v.  Hanger,  2  Dttkt        (0  Ld.  Red.  79. 
\U.  (m)  Attorney-general  v.Plttmtree, 

(k)  Ld.  Red.78.  5  Mad.  452. 

VOL.  I.  C 
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Of  Relators. 
« <- ' 

Lunatic  cannot 
be  Relator ; 


but  must  be  a 
party. 


Relators, 


liable  to 
costs  on  dis- 
missal. 


Not  where  they 
himd  fide  insist 
upon  the  con- 
struction of  a 
wUl. 


Persons  by  wham  a  Suit  may  be  inttituted : 

mentioned  in  the  note  to  Lord  Redeedale's  Treatise  (n),  it 
appears  that  the  lunatic  had  been  made  the  relator,  but  that  on 
a  motion  being  made  that  a  responsible  relator  should  be  ap- 
pointed. Lord  Northington  directed  that  all  further  proceed- 
ings in  the  cause  should  be  suspended  until  a  proper  person 
should  be  named  aa  relator  in  his  stead.  This  appears  to  be 
the  same  cause  which  has  been  before  referred  to,  as  reported  in 
Mr.  Dickens'  Reports  (o),  in  which,  upon  the  hearing,  it  was 
objected  that  the  lunatic  was  not  a  party  to  the  suit,  although 
he  was  named  as  relator,  and  the  cause  was  consequently  ordered 
to  stand  over,  with  liberty  to  amend  by  adding  parties,  and,  if 
so  advised,  to  change  the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator  in  in- 
formations exhibited  on  the  part  of  the  Attorney-general,  is,  as 
we  have  seen,  that  there  may  be  some  person  answerable  for 
the  costs,  in  case  they  should  have  been  improperly  filed. 
Thus  in  the  case  of  Attorney -general  v.  Smart  (p)y  before 
referred  to,  where  the  information  was  held  to  have  been  unne- 
cessary, and  contrary  to  the  right,  the  costs  were  ordered  to  be 
paid  by  the  relator.  And  so  in  Attorney-general  r.  Middle^ 
ton  (q)y  where  the  relator  failed  in  establishing  his  case,  and  it 
appeared  that  he  had  acted  upon  improper  motives  in  filing  the 
information,  he  was  decreed  to  pay  the  costs.  In  like  man- 
ner, where  there  was  only  a  general  allegation  in  the  informa- 
tion of  a  right  to  elect  a  curate,  which  was  not  proved,  the 
Court  dismissed  the  information  with  costs  (r).  But  in  the 
case  of  Attorney-general  v.  Oglander  (*),  before  referred  to, 
where  the  relator  insisted  upon  a  particular  construction  of  the 
will  of  the  person  by  whom  the  charity  was  founded,  and  in 
which  there  was  considerable  ambiguity,  although  he  failed  in 
satisfying  the  Court  that  his  construction  was  the  right  one, 
and  the  information  was  consequently  dismissed,  the  Court  did 
not  make  him  liable  to  the  costs  of  the  defendant,  although 
it  refused  to  permit  the  costs  to  be  paid  out  of  the  funds  of  the 
charity.     And  in  general,  where  an  information  prays  a  relief, 

(n)  Ld.  Red.  23 ;  vide  2  Eden.        (q)  2  Ves.  827.  ,      , 

280,  S.  C.  (  r)  Attorney-general  v.  Parker,  S 

Atk.576;  1  Ves.4S.S.C. 
(i)  1  Yes.  J.  246. 


(o)  Ant$,  p.  8. 
V)  1  Ves.  T2. 
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wkbk  is  not  giantad,  but  the  Court  tUnbi  proper  to  vaAut     of  Relators. 

a  decree  eeoordmg  to  the  merits,  00  tkat  the  infonnetioQ  is    ^ v         ' 

shewn  to  Iwre  had  a  foondation,  aitheugh  the  relief  is  not  such  ^^^,  ^^^^  i*- 

the  vdatorprayedy  the  relator  ifiM  not  be  erdered  to  pay  the  tlMugh^rot  th« 
..sis  (#),  unless  indeed  it  appeaie,  ss  it  did  in  die  f»se  of  »P«<^c  relief 
Attmrnnf-genenl  t.  Ogiander  {n\  that  he  has  fifed  the  infer-  ^^    ^^' 
mation  for  the  purpose  of  establishing  a  construction  bj  wMdi  he 
iwoerifn  to  he  benefited.  la  sudi  cases,  it  snniiis  tfaat^  altfaeegh  UDlesiapoo 
ais  the  dtttj  of  the  Cknut  to  grant  the  praperareUef,  the  tenM  g^^!^^"^"^ 
to  be  inqased  between  the  perttes,  as  to  coetSy  are  altogether  in 
the  discretion  of  the  Court;  andtfaerefom,  where  an  infonnatiott 
had  been  filed  involving  tnost  expensive  inqmries,  and  contain- 
ing  unfounded  imputations  on  the  conduct  of  individuals^  and 
allegations  not  proved,  upon  which  no  relief  was  given  or  could 
be  sought,  Lord  Eldoa,  although  he  made  a  decree  grentiiig 
relief,  (but  which  was  not  the  relief  prayed  for,)  refused  to  allow 
the  costs  out  of  the  charity  estates,  and  directed  them  to  be 
paid  by  the  relators  (x). 

In  general,  however,  where  relaton  conduct  themselves  pro*  Allowed  their 
periy  and  their  cendnct  has  heen  beneficial  to  the  charity,  they  "^^^""^  "^  ^^ 
are  allowed  their  costs.    Thus  in  Attorney -general  v.  The 
Breweri  Company  (y),  the  relators  (in  the  report  erroneously 
called  the  plaintiffs)  were  allowed  their  costs  out  of  the  im^ 
proved  rents  of  the  charity  estates,  because  they  had  been 
serviceable  to  the  charity  by  easing  it  of  a  debt  which  was  Wliere  infonna* 
claimed  against  it  (z).     And  it  seems  that  in  some  cases  the  serviceable  to 
CQsto  of  relators  will  be  taxed  as  between  solicitor  and  client,  as  ^^  charity. 
otherwise  people  would  not  come   forward  to  file  informa-  As  between 

*»o«»(«)-  Client. 

Tliis  practice,  however,  does  not  appear  to  be  general, 
although  it  is  often  adopted  in  cases  of  charities  (ft). 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be 
answerable  for  the  costs  of  the  proceedings,  in  case  the  infor- 

(0  Attoraey-geoeral  v.  Bolton,  S  {a)  Attorney-general  v.  Taylor, 
Anat.  880.  cited  in  Osborne  v.  Denne,  7  Vez. 


(«)      . 

Cx)  Attoiaey-geMial  o.  Hartley,  2       (»)  T  Vaa.  4S6;  aide  tAam  At- 

i.  &  W.  S6S ;  vUc  «tMm  Au..gen.  tomcy-genexal o.  Carte,  1  Dick,  lit ; 

e.  Mayor  of  Stamford,  2  Swan.  S91.  Beames  on  Coats,    Am>.    MS,  8. 

(y)  1  P.  Wms.  are.  C. ;  and  Moegeridlge  v.  lYiackii^U, 

(s)  Beames  on  Coats,  21.  7  Vez.  36. 
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Of  Relators. 


Dismissal  of 
Informations. 


Perions  by  whom  a  Suit  may  he  instituted : 

mation  shall  appear  to  have  been  improperly  instituted  or  con- 
ducted, it  follows  as  a  matter  of  course  that  such  relator  must 
be  a  person  of  substance,  and  if  it  is  made  to  appear  to  the 
Court,  after  the  information  is  filed,  that  the  relator  is  not 
a  responsible  person,  all  further  proceedings  in  the  informa- 
tion will  be  suspended  tiU  a  proper  person  shall  be  named  as 
relator  (c). 

It  is  to  be  observed,  that  an  information  by  the  Attorney- 
general  cannot  be  dismissed  for  want  of  prosecution,  it  is  his 
privilege  to  proceed  in  what  way  he  thinks  proper;  but  aOi 
information  in  his  name  by  a  relator,  is  subject  to  be  dismissed 
for  want  of  prosecution  with  costs  {d). 


Sect.  II. 


The  Attomey-generai  of  the  Queen  Ctmsari* 


The  Queen 
Consort. 


As  the  Queen  Consort  is  in  law  a  public  person  exempt 
and  distinct  from  the  King,  and  may  purchase  and  acquire 
lands  and  separate  property  in  goods,  and  dispose  of  them  by 
will  (c)  or  otherwise,  without  the  concurrence  of  her  husband, 
and  is  to  all  intents  and  purposes  &Jeme  sole,  so  she  may  sue 
and  be  sued  without  her  husband  being  joined  in  the  proceed- 
Sues  by  her  At-  ings  (/.)  But,  like  the  King,  she  does  not  sue,  nor  is  she  sued  in 
torney-general.  j^^j.  ^^^^q  name ;  and*  as  she  has  an  Attorney  and  Solicitor- 
general  of  her  own,  suits  in  equity  in  her  behalf  are  com- 
menced by  her  Attorney-general  by  information,,  and  not  by 
hm(g). 

It  seems  that  a  Queen  Dowager  (A)  has  not  the  same  privi- 
lege as  a  Queen  Consort. 


S$eut,  a  Queen 
Dowager. 


(c)  Att..gen.  V.  Tyler,  2£den.230. 

(d)  In  the  Court  of  Exchequer 
the  order  in  such  case  is,  that  the 
deCeodant   may  go  without  a  day, 

.upon  payment  of   his  costs  to  be 
taxed,  1  Fowler,  104. 


(e)  SO  &  40  Geo.  3,  c.  88. 

(/)  1  Bl.  Com.  219. 

(g)  17  Vin.  Ab.  tit.  Pierog.  B.  e. 
pi.  1. 

(h)  Fic2«  Attorney -general  o.  Tar- 
rington,.Hanlres  210. 
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Sect.  III. 

The  Attorney-general  to  the  Prince  of  Wales,  Am  Duke  of 

Cornwall. 
The  Prince  of  Wales,  as  Duke  of  Corawall,  may  alBo,  as    ^^ v ' 

has  been  shown,  sue  in  the  King's  Courts,  for  matters  relating   Informations  by 

to  that  duchy,  by  infonnation  in  the  name  of  his  Attorney-   toner-moal.^ 

general ;  but  whether  his  right  to  do  so  arises  merely  from  his 

being  in  possession  of  the  dukedom,  or  is  consequent  upon  his 

dignity  as  Prince  of  Wales,  does  not  clearly  appear ;  and  it  SwmbU,  confined 

should  be  mentioned,  with  reference  to  this  pomt,  that  there  is  ^^  ^%^^^^ 

one  precedent  of  an  information  by  the  Attorney-general  of  the  as  Dukeof 

Prince,  in  his  character  of  Prince,  touching  the  reversion  to  Cornwall 

a  wood  in  Devonshire,  which  had  been  granted  to  him  (a). 

It  seems  that  where  there  is  no  Prince  of  Wales,  an  in-  Where  no  Prince 
fonnation  relating  to  the  rights  of  the  Duchy  of  Cornwall,  is  <»f  ^^^I^"* 
filed  by  the  King's  Attorney-general ;  and  that  where  there  is  a  Where  Prince 
Prince  of  Wales,  but  he  is  under  age,  the  information  is  usually  ^1^^^  ^^^ 
filed  by  the  King's  Attorney-general,  joining  with  him  the 
Attorney-general  for  the  Prince  as  Duke  of  Cornwall  (6). 

In  a  case  where  an  infonnation  was  filed  by  the  Attorney-  Id  case  of 
general  for  the  Prince  of  Wales  as  Duke  of  Cornwall,  and  the  ^^^?^  ^J,. 
Pnnce  died,  the  smt  was  revived  by  an  information  m  the  na-  Piip^ 
tore  of  a  bill  of  revivor  filed  by  the  King's  Attorney-general, 
and  a  demurrer  to  the  infoimatbn  was  over-ruled  (c). 


Sect.  IV. 

Governments  of  Foreign  States, 

It  seems  to  have  been  considered  by  Lord  Thurlow  as  a  Goremments  of 
doubtful  point  whether  the  sovereign  of  a  foreign  state  can  sue  ^^'^'8°^^^; 
in  the  municipal  courts  of  this  country,  and  whether  the  claims 
of  such  a  person  are  not  matter  of  application  from  state  to 

(a)    Vid§  The  judgment  of  Ld.        (6)  Ibid. 
Ch.  B.  Macdonald,  in  Attom^-ge-        (c)  Attorney-general  r.  The  May- 
oertl  of  Prince  of  Wales  v.  Sir  J.  St.    or,  &c.  of  Plymouth,  Wightw.  134. 
Aubyn,  Wightw.  l'67. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Governments  of 
Foreign  States. 

» ' 

May  sue- 


Where  recog- 
nized by  the 
Government  of 
this  Country, 


S9c%a,  where 
not  recognised^ 


state  (a).  The  point,  however,  has  been  lately  determined 
in  the  affirmative,  in  the  caee  of  The  King  of  Spain  v.  Ma- 
chado  (5),  which  was  a  bill  filed  on  behalf  of  the  King  of 
Spain  and  of  two  other  persons  resident  in  London,  claiming 
some  property  which  had  been  received  by  one  of  the  defend- 
ants under  a  treaty  between  France  and  Spain,  and  which  it 
was  alleged  was  the  property  of  the  King  of  Spain.  To  this 
bill  a  general  demurrer  was  put  in ;  and  amongst  other  groirads 
of  demurrer  it  was  contended,  that  being  a  foreign  abeohtte 
sovereign,  he  was  not  capable  of  maintaining  a  suit  in  a  Court 
of  Equity  here,  or  at  least,  that  he  was  not  capable  of  main^ 
taining  a  suit  for  the  enforcement  of  alleged  rights  belonging 
to  him  only  in  his  royal  character.  This  demurrer  was  allowed 
by  Lord  Lyndhurst,  but  upon  a  different  ground,  namely,  that 
the  parties,  who  had  been  Joined  with  the  King  of  Spain  a«  co- 
plaintiffs,  had  no  interest  in  the  subject-matter  cff  the  suit,  and 
after  the  allowance  of  the  demurrer,  the  King  of  Spain  alone 
filed  another  bill  against  the  same  defendants,  for  the  same 
purposes  as  before,  and  the  defendants  demurred  again,  but  the 
demuirer  was  overruled  by  the  Lord  Chancellor  (c),  and  his 
Lordship's  judgment  has  been  confirmed  by  the  House  of  Lords 
on  appeal. 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this 
country,  it  is  necessary  that  it  should  have  been  recognised  by 
the  government  here.  This  point  appears  to  have  been  first 
discussed  in  the  case  of  The  City  of  Berne  in  Switzerland  v. 
The  Bank  of  England  {d)^  which  arose  ficom  the  application  of 
a  person  describing  himself  as  a  member  of  the  common  council 
chamber  of  the  city  of  Berne,  on  behalf  of  himself  and  of  all 
others  the  members  of  the  common  council  chamber  and  the 
burghers  and  citisens  of  tiiat  dty^  to  reetrain  the  Bank  of  Eng- 
land and  South  Sea  Company  from  permitting  the  transfer  o( 
certain  funds  standing  in  the  name  of  trustees  under  a  purchase 


(«)  Barclay  v.  Russell,  S  Ves.  J. 
491 ;  vHt  ituun  The  Nabob  of  the 
Camatic  v.  East  India  Company, 
1  Ves.  J.  sn,  in  which  the  authori- 
ties upon  this  point  are  collected. 

(b)  4  Russell,  225;  vid$  etiam 
City  of  Berne  v.  Bank  of  England, 
0  Vez.    847;  Dolder  v.  Bank  of 


England,  10  Ves.  B5S;   DoMerv* 
I^oid  HantiBgield,  11  Vfa.  29ft. 

(c)  King  of  Spain  ».  Machado, 
4  Buss.  660;  vtd«  «(iam  The  Colam- 
hian  Oovenunent  v.  Rothschild,  1 
Sim.  94. 

(d)  9  Ves.  147. 
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by  the  old  goreivnent  of  Bem«  before  the  revolation:  th^   GovemmenUof 
api^ication  was  opposed  on  the  ground  that  the  existlDg  govern-    notnS^gDized. 

meat  of  Switzerland,  not  being  acknowledged  by  the  govemmeni  ^ "^ * 

of  thie  country^  could  not  be  noticed  by  the  Court ;  and  Lord 
Eldon  refoaed  to  make  the  order,  obeerving,  that  it  was  ex- 
tremely difficult  to  say  that  a  judicial  court  can  take  notice  of 
a  government  never  authorized  by  the  govenunent  of  the 
country  in  which  the  court  aits ;  and  that  whether  the  foreign 
government  was  recognised  or  not,  was  matter  of  public  noto- 
riety. The  same  case  afterwards  came  before  the  Court  upon 
two  different  occasions  (e),  when  the  question,  whether  a 
foreign  government  not  acknowledged  by  this  country,  could 
sue  in  the  courts  here,  was  incidentally  discussed;  but  although 
no  final  decision  waa  come  to  upon  this  point,  the  case  having 
been  determined  upon  other  points,  Lord  Eldon  did  not 
i^pear  to  have  entertained  a  different  opinion  upon  this  subject 
from  that  which  he  had  before  thrown  out ;  so  that  the  fair 
inferenoe  to  be  drawn  from  these  cases  is,  that  though  the 
government  of  a  foreign  state,  which  has  been  acknowledged 
by  the  ^(yvemment  of  this  country,  may  sue  in  the  courts  of  this 
country  upon  queetions  between  that  government  and  private 
iadividoals,  yet  that  such  suit  cannot  be  maintained  if  the 
government  of  the  foreign  etate  i«  not  acknowledged  by 
the  goTemment  here. 

The  fiw^t  of  a  foreign  gov^nment  not  havii^  been  acknow-  The  fact  of  a 
Jedged,  is  a  matter  of  public  notoriety,  and  must  be  judicially  ^^^^  ^^'^ 
taken  notice  of  by  the  Court,  even  though  there  uk  an  aveiment  nised  Utjudi- 
introduced  into  the  bill,  that  the  government  in  question  has  been  ?^^j[  noticed  by 
recognised  (/),    Thus,  where  in  order  to  prevent  a  demurmr  . 

it  was  falsely  alleged  in  the  bill  that  a  revolted  colony  of  Spain  u  alleged  In  the 
had  been  reeogmsed  by  Great  Britain  as  an  independent  state,  ^  ^^t  it  has 
and  a  deqaorrer  was  nevertheless  put  in,  the  Vice-chancellor       »*«»?>"«*• 
allowed  the  demurrer,  observing,  that  if  the  plaintiff  makes  the 
fact,  that  tlus  is  an  independent  government  recognised  by  the 
government  of  this  country,  where  it  is  not  so,  the  foundation 
of  his  case,  the  Court  must  judicially  take  notice  of  what  is  the 
truth  oi  the  fact,  notwithstanding  the  averment  on  the  record, 

(<)  Bolder  v.  Bank  of  England,    tingfield,  11  Ves.  283. 
10  Vez.  3d3 ',  Dolder  v.  Lord  Uun-       (/}  Taylor  v.  Bajrclay,  2  Sim.  213. 

c4 
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24  Persons  by  whom  a  Suit  may  be  instituted : 

Governments  of  because  nothing  is  taken  to  be  true  except  that  which  is  pro« 
. ^^°  perly  pleaded,  and  that  when  a  fact  is  pleaded  which  is  histori- 

cally false,  and  which  the  judges  are  bound  to  take  notice  of 
as  being  false,  it  cannot  be  said  to  have  been  properly  pleaded 
merely  because  it  is  averred,  and  the  Court  must  take  it  just  as 
if  there  had  been  no  such  averment  on  the  record  (^). 

Where  a  foreign  state  comes  for  the  aid  of  this  Court  in  the 
assertion  of  its  rights,  it  must  sue  in  a  form  which  makes  it 
possible  for  the  Court  to  do  justice  to  the  defendants,  therefore, 
where  a  bill  was  filed  by  the  government  of  the  State  of  Colum- 
bia, and  a  person  describing  himself  as  a  citizen  of  that  state, 
and  minister  plenipotentiary  for  the  same  to  the  court  of  his 
Britannic  Majesty,  and  residing  at  No.  33,  Baker-street,  Port- 
man-square,  in  the  county  of  Middlesex,  the  Vice-Chancellor, 
Sir  J.  Leach,  held,  that  the  bill  could  not  be  sustained,  because 
there  was  no  public  officer  named  who  was  entitled  to  repre- 
sent the  interest  of  the  state,  and  upon  whom  process  could 
be  served  on  the  part  of  the  defendants,  in  case  they  were  ad- 
vised to  file  a  cross  bill  and  to  require  an  answer  (h). 
A  Colonial  Go-  ^^  seems  that  a  colonial  government,  existing  by  letters 
yernment  exist-  patent,  which  is  in  some  degree  similar  to  a  corporation  pos- 
pateot.  ^  ^^^  sessing  rights  in  England,  may  sue  in  England,  and  ought  to 
be  reg^ated  by  the  law  of  England,  under  which  it  has  ex- 
istence (t) ;  thus  in  Penn  v.  Lord  Baltimore  (A),  Lord  Hard- 
wicke  made  a  decree  at  the  suit  of  the  governor  of  a  pro- 
vince in  America,  claiming  under  letters  patent  by  which  the 
district,  property  and  government  had  been  gpranted  to  his  an- 
cestor and  his  heirs.  The  suit  was  for  the  specific  performance 
of  articles  executed  in  England  respecting  the  boundaries  of 
the  two  provinces  of  Maryland  and  Pennsylvania  in  North 
America ;  and  Lord  Hardwicke,  although  he  admitted  that  the 
original  jurisdiction,  in  cases  relating  to  boundaries,  between 

(g)  Tbecourtsof  this  country  will  Rothschild,  1  Sim.  94,    It  is  to  be 

not  entertain  a  suit  for  matters  arising  observed,  that  in  this  case  it  was 

out  of  contracts  entered  into  by  indi-  stated  at  the  bar,  and  does  not  appear 
viduals  with    the    governments   of    to  have  been  disputed,  that  it  had  been 

foreign    countries,   which   have  not  decided  that  an  ambassador  does  not 

been  acknowledged  by  the  Govern-  represent  his  govenunent  in  a  court  of 

ment  of  this  country.  Fu/c  Thompson  justice. 

V.  Powles,  2  Sim.  194,  and  the  cases  '  .  (i)  Barclay  p,  Russell,  3  Ves,  4S4. 
there  cited.  (k)  1  Vcs.  444. 

{h)  The  Columbian  Government  r. 
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pnmncea,  was  in  the  King  in  Conndl,  made  a  decree,  founding 
tiie  jurisdiction  upon  articles  executed  in  England  under  seal, 
for  mutual  considerations,  which  he  considered  as  giving  juris- 
diction to  the  King's  Courts  hoth  of  law  and  equity,  whatever 
the  subject  matter  might  be  (/). 


Sect.  V. 
Corporations. 

The  right  to  sue  is  not  confined  to  persons  in  their  natural  Corporations 

capacities;  the  power  to  sue  and  be  sued  in  their  corporate  v         ^    *    t 
name   is  a  power  inseparably  incident  to  every  corporation, 
whether  it  be  sole  or  aggregate  (a). 

Am  a  corporation  must  take  and  grant  by  their  corporate  %  ^^^'^aum 

name,  eo  by  that  name  they  must  in  general  sue  and  be  sued;  gQ^  by  their 

and  they  may  sue  by  their  true  name  of  foundation,  thouirh  ^^  names  of 

,      »  ,^  1.  .V.  m.         V  foundation, 

they  be  better  known  by  another  name.     Thus  the  masters  though  better 

and  scholars  of  the  Hall  of  Valens  Mary,  in  Cambridge,  brought  ^^^  ^y  *>^ 

a  writ  by  that  name,  which  was  the  name  of  their  foundation, 

though  they  were  better  known  by  the  name  of  Pembroke 

Hall,  and  the  writ  was  held  good  (6). 

Am  a  corporation  by  prescription  may  have  more  than  one  ^by  pre- 

name,  they  may  sue  by  the  one  name  or  the  other,  allecrinir  that  "cription,  having 

,    .    .  ,  .  i.  .  r?,  several  names, 

they  and  their  predecessors  have  from  tmie  immemorial  been  may  sae  by  one 

known  and  been  accustomed  to  plead  by  the  one  or  by  the  °'  ^  ^^^' 

other  (c). 

A  suit,  by  a  corporation  aggregate,  to  recover  a  thing  due  to  —-cannot  sue 

them  in  their  corporate  right,  must  not  be  brought  in  the  name  ?  ^t °!?^^i  ^^ 

of  their  head  alone,  but  in  their  full  corporate  name,  unless  it  unless  specially' 

appear  that  the  Act  of  Parliament  or  charter  by  which  they  ^"^^*|""g^\. 

are  constituted  enables  them  to  sue  in  the  name  of  their  head,  to  sue  in  the 

Yet  though  it  appear  that  the  head  of  a  corporation  is  enabled  ?*^*  ®^^*" 

.     ,  .  J.  ,  .  ,  .  ,     ,  heaii,maynever- 

to  sue  m  his  own  name  for  anything  to  which  the  corporation  theless  sue  iu 

their  name  of 

(0  Cooper,  Eq.  PI.  123.  (c)  Vid.  9  Edw.  4, 21 ;  13  Hen.  7.  incoiporaUon. 

(a)  1  Bl.  Com.  477.  14 ;  16  Hen.  7, 1 ;  and  21  Hen.  6, 4, 

(A)  44  £d.  3, 35 ;  1  Kyd  on  Corp.    which  last  seems  wntri^, 
2^3. 
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Corporations,    are  entitled,  thii  will  not  preelude  them  from  suing  by  their  name 
of  incorporation  :  thuB,  where  an  action  of  debt  waa  brought  in 
the  name  of  the  President  and  College  of  Physicians  to  recover 
the  penalty  of  5L  per  month,  on  the  stat.  14  Hen.  8,  c.  15,  for 
practising  physic  in  London  without  a  licence,  on  demurrer  to 
the  declaration,  this  objection,  among  others,  was  taken,  that 
the  action  ought  to  have  been  brought  in  the  name  of  the  Col- 
lege only,  or  of  the  President  only ;  the  words  of  the  patent 
being  *'  quod  ipse  per  nomina  Presidentis  Collegii  sen  com- 
munitatis  facultatis  medicina   London,   should  sue  and  be 
sued/'     To  this  it  was  answered  that  they  were  incorporated 
by  the  name  of  President  and  College,  and  had,  in  consequence 
of  that,  a  power  to  sue  and  be  sued  by  that  name ;  and  that 
this  power  was  not  taken  away  by  the  additional  affirmative 
power  which  was  given  them  (d). 
Query,  Whether       It  has  been  determined  that  where  an  Act  of  Parliament 
claSu^^under    ^^"^^  ^^  ^^^^  ^  *  corporation,  the  grant  shall  take  effect, 
a  grant  madt       though  the  true  corporate  name  be  not  used,  provided  the  name 
to  them  by  a       actually  used  be  a  sufficient  description  of  the  corporation; 
from  their  cor-     hut  it  is  doubtful  whether,  in  suing  to  enforce  its  claim  under 

poratename,can  that  Act,  it  can  use  the  name  therein  mentioned.     The  only 

sue  for  It  by  _ .  _  ,.,..,-,.. 

such  name.         <^Ase  which  occurs  on  this  subject  is  the  following  :— 

The  University  of  Cambridge  was  incorporated  by  the  name 
of  Chancellor,  Masters  and  Scholars.  The  statute  («),  which 
disables  Popish  recusants  convict  from  presenting  to  benefices, 
▼ests  such  presentations  in  the  Chancellor  and  Scholars  of  the 
two  Universities,  distinguishing  the  counties  within  which  each 
of  them  shall  respectively  present.  The  University  of  Cam- 
bridge brought  a  quare  impedit  against  the  Archbishop  of 
York^  by  the  name  of  the  Chancellor  and  Scholars ;  and  the 
defendant  pleaded  in  abatement  that  the  University  was  incor- 
porated by  the  name  of  Chancellor,  Masters  and  Scholars,  and 
that  therefore  they  had  sued  by  a  wrong  name.  The  Court  of 
Common  Pleas  gave  judgment  of  "  respondetu  ouster,"  on 
which  the  defendant  brought  a  writ  of  error  in  the  King's 
Bench. 

In  favour  of  the  University  it  was  argued  that  a  corporation 
may  have  one  name  by  which  they  may  take,  and  another  by 

(d)  2  Salk,  461.  («)  g  Jac.  1,  c.  6,  f.  18. 19,  20. 
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which  thej  may  sue  (/) :  it  iKd  not  therefore  follow  that  be-    Corporttioni.^ 

eanse  the  UniTendty  waa  incorporated  hj  one  name  they  coald 

BoC  Rie  by  another;  the  Act  of  Paiiiament  Teeting  this  right 

in  them,  by  the  name  of  Chancellor  and  Scholan,  wae  an  in* 

eoiporatiott  of  them  aa  to  this  particular  poipoee ;  this  could  be 

done  by  kttera  patent  (y);  much  more  might  it  be  done  by 

Act  of  Parliament ;  and  if  this  were  so,  the  rery  Act  of  Par* 

liament  was  a  falsification  of  the  plea.    To  this  it  was  an- 

sweied,  that,  if  the  University  had  in  h^ct  one  name  by  which 

they  might  take,  and  another  by  which  they  mig^t  sue,  they 

ought  to  have  shown  it;  that  the  Act  of  Paiiiament  operated 

only  as  a  description  of  person,  as  a  devise  would  do,  and  not 

as  an  inoorpomtum  to  a  specific  purpose, 

Paiker,  G.  J.  observed,  that  the  declaration  set  forth  the 
Act  of  Parliament  as  an  authority  to  sue  by  that  name,  which 
pot  it  on  the  defendant  to  show  some  special  matter  to  avoid  it, 
as  the  acceptance  of  another  charter  by  another  name,  at  a 
time  subsequent  to  the  Act.  Powys,  senior,  said,  that  **  Chan- 
cellor and  Sdudars"  waa  such  a  name  as  comprehended  the 
whole  University,  for  that  it  included  both  head  and  mem- 
bers. The  other  two  Justices,  Eyre  and  Powys,  jun.,  said, 
that  it  did  not  follow  that  what  was  sufficient  as  a  descriptioii 
to  enable  a  person  to  take,  was  a  name  by  which  he  might 
sue  (A). 

We  have  seen  before  that  a  corporation  cannot,  unless  Corporatioo, 

specially  autiiorised  by  their  constitution,  sue  bv  their  head  ^^^  ^  ^'^» 

■  ^  ^  ^  cannot  sot  or 

alone;  so  neither  can  a  corporation  aggregate,  which  has  be  sued  without 

a  head,  sue  or  be  sued  without  it,  because  without  it  the  ^^ 

eorporatioa  is  incomplete  (t)*     It  is  not,  however,  necessary  Head  of  a  cor- 

fto  mention  the  name  of  the  head  (k),  nor  is  it  necessary  ^^^JJ^i,, 

in  the  case  of  corporations  aggregate  to  name  any  of  the  his  own  name, 

individual  members  by  their  proper  christian  and  surnames  (/) ;  ^,^^^.^bttt  if 

but  if,  in  a  suit  in  equity  by  the  members  of  a  corporation  named,  the  suite 

their  corporate   capacity,  they  are  mentioned  by  their  ^"th°iS  awtL 

—   the  suit  will  not  become  defective  1^  the  death  of 


(/)  1  RoL  SIS.  (t)  a  Bac.  Ab.  tit.  Corp.  C.  8, pi.  7. 

ig)  2  H«B.  7«  IS ;  4  Leon.  19Q.         (k)  1  Kyd.  281. 


{hj  12  Mod.  207, 208  -,  I  Kjd«  2^6.        (l)  2  Inst.  C66, 
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Must  show  in 
what  right  they 


Suit  by  corpo- 
ration sole 
abates  by  his 
death. 


OfreTiTortwhere 
suit  for  his  own 
benefit 


— where  for 
the  benefit  of 
others. 

Master  of  an 
hospital. 


Parson. 


Persons  by  whom  a  Suit  may  be  instituted: 

some  of  the  members,  although  it  would  have  abated  if  the 
suit  had  been  by  them  in  their  individual  characters.  Thus 
where  the  warden  and  fellows  of  Manchester  College  filed  a 
bill  for  tithes  in  their  corporate  capacity,  but  in  their  proper 
names,  in  which  a  decree  was  pronounced,  from  which  both 
the  plaintifiFs  and  defendants  appealed,  and  pending  the  appeal 
two  of  the  fellows  died ;  two  new  fellows  were  elected  in  their 
place,  and  an  objection  was  taken,  on  the  ground  that  the  new 
fellows  were  not  parties ;  Lord  Eldon  held  that  there  was  no 
defect  of  parties,  and  directed  the  appeal  to  proceed  (m). 

A  sole  corporation  suing  for  a  corporate  right,  having  two 
capacities,  a  natural  and  a  corporate,  must  always  show  in 
what  right  he  sues  (n).  Thus  a  bishop  or  prebendary,  suing 
for  land  which  he  claims  in  right  of  his  bishopric  or  prebend, 
miist  describe  himself  as  bishop  or  prebend ;  and  if  a  parson 
sue  for  any  thing  in  right  of  his  parsonage,  he  ought  to  describe 
himself  as  parson.  In  this  respect  a  sole  corporation  differs 
£rom  a  corporation  aggregate,  because  the  latter  having  only  a 
corporate  capacity,  a  suit  in  their  coiporate  name  can  be  only 
in  that  capacity  (o).  It  also  differs  from  corporations  aggre- 
gate, in  that  by  the  death  of  a  corporation  sole,  a  suit  by  him, 
although  instituted  in  his  corporate  capacity,  becomes  abated, 
which  is  not  the  case,  as  we  have  seen  before,  with  respect  to 
suits  by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death 
of  corporations  sole,  there  is  a  material  distinction  with  regard 
to  the  right  to  revive.  If  the  plaintiff  was  entitled  to  the 
subject-matter  of  the  suit  for  his  own  benefit,  his  personal 
representatives  are  the  parties  to  revive ;  but  if  the  plaintiff 
was  only  entitled  for  the  benefit  of  others,  there  his  successor 
is  the  person  who  ought  to  revive.  Thus  if  the  master  of  an 
hospital,  or  any  similar  corporation,  institute  proceedings  to 
recover  the  payment  of  an  annuity  and  die,  his  successor  shall 
have  the  arrears,  and  not  his  executors,  because  he  is  entitled 
only  as  a  trustee  for  the  benefit  of  his  house ;  but  it  is  other- 
wise in  the  case  of  a  parson ;  there  the  executors  are  entitled, 

(m)    Blackburn     o.    Jepson,    S        (n)  2  Bac.  Ab.  Corporation,  E.  2. 
Swanst.138.  (o)  Ibid. 
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^d  not  the  sacoeasor,  because  he  was  entitled  to  the  annuity    Corporatums. 


for  his  own  benefit  (p).     On  the  same  principle,  if  a  rent  to  ^ 
a  dean  and  chapter  be  in  arrear,  and  the  dean  die,  there  is  no 
abatement,  because  the  rent  belongs  to  the  succeeding  dean  and 
chapter  ;  but  if  the  rent  be  due  to  the  dean  in  his  sole  corporate 
cqMcitj,  it  shall  go  to  his  executors,  and  they  must  revive  (9). 

Although  corporations  aggregate  are  entitled  to  sue  in  their  guiu  by  persons 
corporate  capacity,  the  Court  will  not  permit  parties  to  assume  auuimng  corpo- 

■^  ,  T.,^1^  .,,  ^    ™^  characters 

a  corporate  character  to  which  they  are  not  entitled ;  and  not  permitted. 

where  it  appears  sufficiently  on  the  bill  that  the  plaintiffs  have 
assumed  such  a  character  without  being  entitled  to  it,  a  de- 
murrer will  hold.  Thus  in  the  case  of  Lloyd  v.  Loarvng  (r) 
where  a  bill  was  filed  by  some  of  the  members  of  a  lodge  of 
fireemasons  against  others,  for  the  delivery  up  of  certain 
specific  chattels,  in  which  bUl  there  was  great  affectation  of 
a  coipoiate  character,  in  stating  their  laws  imd  constitutions, 
and  the  original  charter  by  which  they  were  constituted; 
a  demurrer  was  allowed, ''  because  i^i^  Coutt  will  not  permit 
persons  who  can  only  sue  as  partners,  to  sue  in  a  corporate 
character ;  and,  upon  principles  of  policy,  the  Courts  of  this 
country  do  not  sit  to  determine  upon  charters  granted  by  per- 
sons who  have  not  the  prerogative  to  grant  them." 

It  is  to  be  observed,  that  in  the  above  case  of  Lloydr,  Loar-  Joint  Stock 
ing.  Lord  Eldon  gave  the  plaintiffs  leave  to  mnend  their  bill,  by  .  C^^"!^"'*^*  , 
striking  out  their  present  style  as  plaintiffs,  and  suing  as  indivi- 
duals on  behalf  of  themselves  and  the  other  persons  interested, 
his  lordship  saying  that  he  had  seen  strong  passages,  as  falling 
fram  Lord  Hardwicke,  that  where  a  great  many  individuals 
are  jointly  interested,  there  are  more  cases  than  those  which 
are  fiuniliar^  of  creditors  and  legatees,  where  the  Court  will  let 
a  few  represent  the  whole  («).  Ever  since  that  period  it  has 
been  held,  that  where  all  parties  stand  in  the  same  situation 
.  and  have  one  common  right  znd  one  common  interest,  two  or 
three  or  more  may  sue  in  their  own  names  for  the  benefit  of 
all ;  and  upon  this  principle  large  partnerships,  or  associations 
in  the  nature  of  joint  stock  companies,  although  not  incor- 

(p)  1  Kyd  on  Corpor.  77.  (r)  6  Ves.  778. 

(j)  Ibid,  78.  (i)  6  Ves.  779. 
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Persons  by  wham  a  Suit  may  be  instituted: 


Joint  Stock 
ConpaDies. 


Under  Prirate 
Acts  of  Parlia* 
ment. 


Sue  by  their 
oficers. 


But  individual 
members  may 
sue  tlie  di- 
rectors, &c. 


porated,  hard  been  permitted  to  m^itifaln  waitB  mstitated  in 
the  name  of  a  few  or  more  individuals  interested  on  behalf 
of  theraselveB  and  the  other  partners  in  the  concern  (/). 

It  may  be  noticed  here  that  many  joint  stock  companies  or 
associations  for  insorance,  trading,  and  oliier  purposes,  have 
from  time  to  time  been  established  by  Acts  of  Paiiiamentj 
which,  although  they  have  not  formed  them  into  corporations, 
have  still  conferred  upon  them  many  privileges,  in  oonse* 
qnence  of  which  such  companies  have  acquired  something  of 
a  corporate  diaracter ;  amongst  other  privileges  so  confen^d, 
may  be  reckoned  that  of  suing  and  being  sued  in  the  names 
of  their  principal  officers.  The  history  of  these  companies  or 
associations,  and  of  tlie  proviiions  which  have  from  time  to  time 
been  introduced  into  Acts  of  Parliament,  creating  or  regulating 
them,  has  been  detailed  at  considerable  length  by  Lord  Eldon, 
in  Van  Sandau  v.  Moore  (u) ;  and  his  lordship's  obserratiottB 
may  be  useful  to  those  upon  whom  tiie  duty  may  devolvo  of 
framing  suits  on  behalf  of  or  against  penons  connected  widi 
the  different  classes  of  jointstock  compames  there  enumerated. 
It  will  suffice,  however,  for  our  present  purpose^  to  observe, 
that  although  under  Acts  of  Parliament  of  this  descriptiaai  it  is 
competent  for  the  company  to  maintain  suits  in  the  names  of 
the  <»fficers  designated  in  the  Acts,  yet  whera  any  of  the  com- 
pany wish  to  sue  the  directors  or  others,  who  are  members  as 
well  as  themselves,  they  may  maintain  such  a  suit  in  their  own 
individual  capacitiee,«ither suing  by  themadves  and  making  the 
rest  of  the  company  defendantB  («),  or  suing  on  behalf  of  them- 
selves and  the  other  membera  of  the  assodation  who  may  come 
in  and  contribute  to  the  expenses  of  the  suit.  This  appean 
to  be  the  result  of  the  decisfon  in  Hiehent  ▼.  Congrew  (y). 
In  that  case,  the  company  had  been  established  by  an  Act  of 
Parliament,  which  contained  a  clause  whereby  it  was  declared 
tiiat  all  proceedings,  whether  at  law  or  in  equity,  to  be  carried 


(0  FidfChano^v.Mi^pPrac.  in 
Ch.  MKi ;  Good  v.  Blewitt,  13  Vea. 
897 ;  Cockbum  v.  Thompson*  16  Ves. 
S21 ;  Pearce  o.  Piper,  17  Ves.  1  ; 
Blaio  V,  Agar,  1  Sim.  37 ;  Gray  o. 
Chaplin,    2  Sim.  &  6.  267;    and 


2  KttiMllp  186;  Van  Bsadau  v. 
Moose,  I  Russell,  441 ;  vi(Upott, 

(tt)  1  Kussen,  441.  458. 

(x)  Van  Sandau  v.  Moore,  1  Rus- 
sell, 441. 

iy")  4  Russell,  562. 
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oDbj'or  <m  behalf  of  the  eompany  agaiiul  any  penon  or  per-  i^^^^ 
aone,  whether  such  person  or  pereans  should  be  a  member  or  <  \^  '^ 
members  of  the  company  or  not,  ftbonld  be  institated  and  car* 
ried  on  in  the  name  of  the  chainnan  or  of  one  of  the  directors, 
ia  the  nominal  plaintiff;  the  qoeetiona  which  arose  in  the 
rait,  the  object  of  which  waa  to  compel  some  of  the  directors 
to  refund  moniea  improperly  withdrawn  by  them  lirom  the 
stock  of  the  company,  were  prindpaUy  whether  such  a  suit 
conld  be  maintained  by  a  few  of  the  partners  in  the  concern, 
suing  on  behalf  of  the  otheis,  without  bringing  the  other  part- 
ners before  the  Court  ?  and  whether,  if  such  a  suit  could  be 
institnted,  the  form  of  proceedings  prescribed  by  the  Act  of 
PaHiament  ought  not  to  have  been  followed  ?  and  upon  these 
i{ae8tions.  Lord  Lyndhurst,  upon  overruling  the  demurrer 
which  had  been  put  into  the  bill,  observed,  **  It  has  been  argued 
that  the  case  comes  within  the  clause  of  the  Act  of  Parliament. 
I  doubt  whether  the  terms  of  the  clause  are  sufficient  to  com- 
prehend it,  and  the  spirit  of  the  Act  does  not  extend  to  trans- 
actions such  as  are  in  question  hers.  The  clause  was  intro- 
duced in  order  that  where  the  company  was  concerned  on  the 
one  side,  and  indiriduals  contracting  with  it,  being  perhaps 
at  the  same  time  members,  were  concerned  on  the  other,  suits 
might  be  carried  on  widurat  being  impeded  by  tlie  objections 
which  would  otherwise  have  occurred." 

By  n  recent  Act  of  Parliament,  passed  for  the  purpose  of  By  4  &  6  W.  4, 
frcOitating  the  formation  of  associations  for  trading,  charitable,  ^  ^^ 
literary  snd  other  puposee,  which  associations  it  might  be 
inexpedient  to  incorponte  by  Royal  charter,  although  it  might 
be  expedient  to  confer  upon  them  some  of  the  priTileges 
incident  to  corporations  created  fay  Royal  charter,  the  King 
is  empowered  by  bis  letters  patent  to  grant  to  any  company 
er  body  of  persons  associated  together  for  any  of  the  above  The  King  by 
purposes,  and   to  the  heirs,  executoia,  administrators  and  nl^^'!^^ 
aisigna  ai  any  auch  peiaons,  although  not  incoqxmited  by  any  compeny 
such    letters    patent,    any    privilege    er    privileges    which,  ^.ISSJoif pri!^ 
secording  to  the  rules  of  the  common  law,  or  in  pursuance  vilegeofraiiie 
of  the  Act  of  the  6  Geo.  4,  c.  91,  it  would  be  competent  to  thei^'^^fe 
His  Majesty  to  grant  to  any  su^  company  or  body  of  persons  cen. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Joint  Stock 
Companies. 


Grants  of  such 
patents,  and  the 
names  of  such 
officers,  must  be 
enteredinabook 
kept  by  the 
Clerk  of  the  Pa. 
teats. 


And  advertised 
in  the  London 
Gazette,  and 
newspaper  of 
the  county  or 
place  where  the 
meetings  are 
held. 


The  death  or 
change  of  offi* 
cers  to  be  re- 
corded and  ad 
vertised  in  a 
similar  manner. 


Foreign  Corpo- 
ration. 


in  and  by  any  charter  of  incorporation,  and  especially  the  pri- 
vilege of  maintaining  and  defending  actions^  suitSy  prosecutions 
and  other  proceedings,  both  at  law  and  in  equity ,  in  the  name 
or  names  of  any  one  or  more  of  the  principal  officeri  for  the 
time  being  of  any  such  associations  respectively ;  and  in  order 
that  the  issuing  of  such  letters  patent,  and  the  name  or  names 
of  the  principal  officer  or  officers  for  the  time  being  of  the 
several  associations  thereby  constituted  may  be  made  known 
to  the  public,  it  is  by  the  second  section  of  the  same  Act 
enacted,  that  an  entry  of  the  grant  of  such  letters  patent,  and 
of  the  name  or  names  of  the  principal  officer  or  officers  therein 
designated,  or  who  may  from  time  to  time  be  appointed  by 
virtue  of  the  powers  contained  in  such  letters  patent,  shall  be 
made  in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
Clerk  of  the  Patents,  and  that  the  same  shall  be  open  for 
inspection,  at  all  reasonable  times,  by  any  person  requiring  the 
same,  on  payment  of  a  fee  of  one  shilling  only.  And  it  is 
further  enacted,  that  a  sufficient  notice  or  memorandum  of 
such  letters  patent,  together  with  the  name  or  names  of  the 
principal  officer  or  officers,  shall  be  advertised  in  the  London 
Gazette  within  one  calendar  month  from  the  date  of  such  letters 
patent,  and  also  in  some  one  newspaper  published  or  circulating 
in  the  county  or  place  where  the  meetings  of  any  association 
shall  be  usually  held ;  and  also,  that  upon  the  death  or  change 
from  any  other  cause  whatever  of  any  such  principal  officer  or 
officers,  the  name  or  names  of  the  person  or  persons  succeeding 
him  or  them  shall  in  like  manner  be  recorded  in  the  office  of 
the  Clerk  of  the  Patents,  and  advertised  in  the  London 
Gazette,  or  in  some  one  newspaper  as  aforesaid;  and  the 
officer  or  officers  so  from  time  to  time  recorded  and  advertised 
shall,  for  all  intents  and  purposes,  be  held  and  considered  as 
the  party  or  parties  entitled  to  sue  and  to  be  sued  on  behalf  of 
his  or  their  respective  associations,  within  the  meaning  of  the 
Act,  and  of  any  patent  or  patents  to  be  from  time  to  time 
granted  in  pursuance  thereof. 

A  suit  may  be  supported  in  England  by  a  foreign  corpora- 
tion in  their  corporate  name  and  capacity ;  and  in  pleading  it 
is  not  necessary  that  they  should  set  forth  the  proper  names  of 
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the  penonfl  who  fonn  such  corporation,  or  show  how  it  was        Forego 
incorporated ;  though  if  it  is  denied^  they  most  prove  that  by     .  orportnop*-^ 
the  law  of  the  foreign  country  they  were  eflfectually  incorpo- 
iated(2). 


Sect.  VI. 

PerwM  rending  out  of  the  Jurisdiction. 

The  rule  that  all  persons,  not  lying  under  the  disabilities  Pei^ns  out  of 
after  pointed  out,  are  entitled  to  maintain  a  suit  as  plaintiffs  in  ^  juriMlictioii 
the  Court  of  Chancery,  isnotaffected  by  the  circumstance  of  their  aii^'enemies 
being  resident  out  of  the  jurisdiction  of  the  Court,  unless  they  w  residents  in 
be  alien  enemies,  or  are  resident  in  the  territory  of  an  enemy  ^oD^without 
without  a  licence  or  authority  firom  the  Government  here.  licence. 

In  order,  however,  to  prevent  the  defendant  from  being  de-  ^^^  ^\\  \^  or- 
feated  of  his  right  to  costs,  it  is  a  rule,  that  if  the  plaintiff  in  a  <iered  to  give  se- 
suit  is  resident  abroad,  the  Court  will,  on  application  of  the  de-  **"  y  ^'^^ 
fendant,  order  him  to  give  security  for  the  costs  of  the  suit,  and 
in  the  meantime  direct  all  proceedings  to  be  stayed  (a).     And 
it  has  in  one  case  been  decided,  that  if  after  such  an  order  the  And  if  after  sack 
plaintiff  omits  for  a  long  time  to  give  the  security,  the  defendant  *"  <»der  Pliiin« 
has  a  right  to  have  the  bill  dismissed ;  and  that  for  that  purpose  ,0,  bill  may  be 
the  Court  will,  upon  motion,  order  the  plaintiff  to  give  the  re-  dismiswd. 
quired  security  by  a  certain  day,  or  in  de&ult  direct  that  the 
bin  may  stand  dismissed  (6). 

It  has  been  held  in  Ireland  (c),  that  notwithstanding  the 
41  Geo.  3,  c.  93,  s.  5,  by  which  an  attachment  is  given  in  £ng- 

(x)  Dntch  West  India  Company  all  proceedings  until  security  giren ; 

«.  Van  Meyer,  2  Ld.  Ray.  15S5.  but  in  Fox  v.  Blew,    (5  Mad.  148,) 

(a)  WyatLPrsc  Heg.  146.  For-  the  Vice-Chancellor,  Sir  J.  Leach, 

merly  the  practice  of  the  Court  was  expressed  his  opinion  that  the  lan- 

merely  to  order  the  plaintiff  to  give  guage  of  all  oitlers  obtained  as  of 

sccttfity  for  costs,  before  he  could  course  ought  to  be  uniform,  and  inti- 

oblige  the  defendant  to  put  in  his  mated  that  in  future  the  better  way 

but  though  under  this  or-  would  be  to  make  the  order  in  all 


der  the  plaintiff  ooold  not  compel  cases  extend  to  suy  proceedings, 

the  defeitdint  to  answer,  he  nught  (6)  Camac  0.  Grant,  1  Sim.  S48. 

Bevertheless  take  other  proceedings  It  was    said  in  Cliffe  v,  Wilkinson, 

in  the  cause,  such  as  suing  out  a  4  Sim.  124,  arg.,  that  Sir  A.  Hart, 

coDunission  to  examine  witnesses  de  V.  C,  who  made  this  order,  had  af* 

hme  MM.    To  obviate  this,  it  was  ne-  terwards  expressed  doubts  as  to  his 

eessaiy  that  the  defendant,  in  ap«  being  warranted  in  doing  so. 

plying  for  the  Mder,  should  word  his  (c)  Moloney  v.  Smith,  1  M'Lel.  & 
motion  so  as  to  extend  it  to  restrain    Y.  213. 

VOL.  I.  D 
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Persons  by  whom  a  Suit  may  be  instituted : 


Security  for 
Costs. 


Not  required 
where  there  are 
Co-Plaiatif&  iu 
Eogiaud,  nor 
where  Plaiatiff 
is  a  laud  or  sea 
officer,  or  Am- 
bassador, or 
other  person  re- 
sident abroad 
on  public  ser- 
vice. 

Peers  of  the 
Realm  must 
give  security. 

Exemption  from 

liability 

appear. 


Absence  of 
Plaintiff  must 
appear  either  by 
the  Bill  or  upon 
Affidavit,  and 
must  be  for  the 
purpose  of  re- 
sUling  abroad. 


land  to  enforce  an  order  or  decree  made  in  Ireland  for  the  pay- 
ment of  money,  a  plaintiff  residing  in  England  must,  on  filing 
a  bill  in  Ireland,  give  security  for  coats  (cf) ;  and  although  the 
same  Act  applies  to  persons  who  are  resident  in  Ireland  com- 
mencing suits  in  England,  it  has  been  decided  in  the  English 
Courts,  that  where  a  plaintiff  resident  in  Ireland  files  a  bill 
here,  he  must  also  give  security  (e).  It  has  likewise  heenheld, 
that  a  person  resident  in  Scotland  must  in  like  manner  give 
security  for  costs  {/), 

Where  there  are  co-plaintiffs  resident  in  England,  the  Court 
will  not  make  an  order  that  other  plaintiffs  who  are  abroad  ^all 
give  security  for  costs  (g) ;  and  where  the  plaintiff  is  abroad  as  a 
land  or  sea  officer  in  the  service  of  His  Majesty,  he  will  not 
be  ordered  to  give  security  (A) ;  and  so,  where  he  is  resident 
abroad  upon  public  service,  as  an  ambassador  or  consul,  he 
cannot  be  called  upon  to  give  security ;  but  peers  of  the  realm, 
although  they  are  privileged  from  personal  arrest,  must,  if  they 
reside  abroad,  give  security  for  costs,  for  although  such  costs 
cannot  be  recovered  by  personal  process,  they  may  by  other 
process,  if  the  plaintiff  is  resident  in  tiiis  country  (i).  And  it 
may  be  stated  as  a  general  rule,  that  wherever  a  plaintiff  is  out 
of  the  jurisdiction,  the  defendant  is  entitled  to  security  for 
costs,  unless  it  is  distinctly  shown  that  the  plaintiff  is  exempted 
from  his  liability  {k), 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs^ 
unless  he  himself  states  upon  his  bill  that  he  is  resident  out  of 
the  jurisdiction,  or  unless  the  fact  is  established  by  affidavit ; 
and  it  seems  that  the  mere  circumstance  of  his  having  gone 
abroad,  will  not  be  a  sufficient  ground  on  which  to  compel  him 
to  give  security,  unless  it  is  stated  either  by  the  plaintiff  him- 
self, or  upon  affidavit,  that  he  is  gone  abroad  for  the  purpose  of 
residing  there  (/). 


(d)  Mullett  v.  Christmas,  2  Ball. 
&  B.  422 ;  vitle  etiam  Stackpote  v, 
Callag4)an,  1  Ball.&  B.  666. 

(e)  Hill  V.  Reaidon,  Mad.  &  Geld. 
46 ;  Moloney  v.  Smith,  1  M'Lell.  6c 
Y.  213. 

(f)  Kerv.  Duchess  of  Munster, 
Bunb.  35. 

(g)  Winthorp  r.  Roy.  Exch.  Ass 


Company,!  Dick.  262;  Walker  v. 
Easterby,  6  Ves.  612. 

(h)  Colebrook  o.  Jones,  IDick.lM. 

(i)  Lord  Aldhorough  v.  Burton, 
2M.&K.401. 

(k)  LUlie  ▼.  Lillie,  2  M.  &  K.  464. 

(0  Green  v.  Chamock,  3  Bro.  C.  C. 
871;  2  Cox,  284,  S.C.:  1  Ves.  .1. 
396,  S.  C.  ;  Hoby  v.  Hitchcock,  Q 
Ves  60a. 
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In  order  to  ontitle  a  defendant  to  require  aecUrity  for  costa     Seenrity  for 
£roBi  a  plaintiff,  he  must  make  hia  application  at  the  earliest  ^^^     . 


poBflible  time  after  the  fact  has  come  to  his  knowledge,  and  be*  Application  for 

fore  he  lakes  any  further  step  in  the  cause ;  therefore,  where  securitv  must 

the  fact  of  the  plaintiff  being  resident  abroad  appears  upon  the  Answer!     ^^ 

ImU,  he  most  make  his  motion  before  he  puts  in  his  answer,  or 

applies  for  time,  either  of  which  acts  will  be  considered  as  a 

wairer  of  his  right  to  the  security  (m). 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  In  what  cases 

and  the  defendant  does  not  become  apprised  of  that  fact  before  he  \^^X  ^  ^^^ 

.    ,  .  ,  ,       ,  ,.  ^  *^'  Answer. 

pats  in  bis  answer,  he  may  make  the  application  after  answer ; 

it^  however,  he  takes  any  material  step  in  the  cause  after  Material  step  in 

he  has  notice,  he  cannot  then  apply.     In  Macon  r.  Qardi-  ^^,  cause,  after 
^  V      «       ;  .     .i«.  ,        .,    ,  .       .         ..,,.„        .         notice,  will  de- 

ll^ (»),  the  plaintiff  was  descnbed  in  the  ongmalbill  as  late  prive  Defendant 

4^  ike  West  IwRes,  but  then  of  the  City  of  London,  and  the  ^^^^  "8^**^ 

defendant  having  answered,   filed    a  cross  bill  against  the 

plaintiff ;  exceptions,  however,  were  taken  to  the  answer,  to 

which  the  defendant  submitted,  and  pat  in  a  fm^er  answer, 

and  then  applied  to  the  Court  that  the  plaintiff  in  the  original 

bill  mi^  give  security  for  costs,  alleging  in  his    affidavit, 

that  upon  application  to  the  plaintiff's  solicitor  in  the  original 

suit  to  appear  for  him  to  the  cross  bill,  he  discovered  for 

the  first  time  that  the  plaintiff  did  not  reside  in   London, 

as  alleged  in  the  bill,  but  in  Ireland.     To  this  it  was  an« 

swered  (and  so  it  appeared),   that  the  defendant  had  in  his 

aom  bill  stated  the  plaintiff  to  be  resident  in  Ireland,  and  after 

that  had  answered  the  exceptions  to  his  answer  to  the  original 

bill,  and  had  thereby  taken  a  step  in  the  cause  after  it  was 

eridest  that  he  had  notice  of  ^e  plaintiff's  being  out  of  the 

jurisdiction,  and  Lord  Eldon  held,  that  the  defendant  had 

thereby  precluded  himself  from  asking  for  security  for  costs, 

and  therefore  refused  the  motion. 

In  Dyott  V.  Dyott  (o),  where  the  defendant  had  sworn  to  Filing  Answer, 

his  answer  before  he  had  notice  of  the  fact  of  the  plaintiff  J^^SnoIi^. 

being  resident  abroad,  but  in  consequence  of  some  delay  io 

the  six  clerks'  office  the  answer  was  not  filed  till  after  the 

(m)  Melionicchy  v.  Melioracchy,        (n)  2  Bro.  C.  C,  Ed.  Belt,  C09# 
2  Vcs.  24  ;  1  Dick.  147,  S.  C ;  Craig     notis. 
I  BoltOD,  2  Bfo.  C.  C.  609  j  Anou,        (o)  1  Mad.  18T. 
10  Ves.  287. 
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Security  for 
Costs. 


Plaintiff  going 
abroad  after  Bill 
£led. 


must  be  to  settle 
or  reside. 


Plaintiff  must 
be  absolutely 
gone. 

Seeut,  wbere 
Plaintiff  is  or- 
dered abroad 
under  the  Alien 
Act. 


Persons  by  whom  a  Suit  may  he  instituted : 

defendant  had  been  infonned  of  the  plaintiff's  residence ;  a 
motion  that  the  plaintiff  might  give  security  for  costs  was  con- 
sidered too  late,  although  the  defendant  himself  was  not  privy 
to  or  aware  of  the  delay  which  had  taken  place  in  filing  his 
answer. 

If  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the 
purpose  of  settling,  and  do  actually  take  up  his  residence  in 
foreign  parts,  it  is  in  any  stage  of  the  cause  ground  for  an  order 
that  he  shall  give  security  for  costs  (p).  It  is  presumed, 
however,  that  such  application  ought  to  be  made  as  early  as 
possible  after  the  defendant  has  become  apprized  of  the  fact ; 
and  it  is  not  enough  to  support  such  an  application  to  swear 
that  the  plaintiff  has  merely  gone  abroad,  but  the  affidavit  should 
go  on  to  say  further,  that  he  is  gone  to  settle  abroad.  In 
Weeks  y.  Cole  (9),  an  application  was  made  by  the  defendant, 
after  answer,  that  the  proceedings  might  be  stayed  until  the 
plaintiff  gave  security  for  costs,  on  an  affidavit  that  the  plaintiff 
who,  when  the  bill  was  filed  was  resident  in  London,  had,  since 
the  aiiswer  was  put  in,  entirely  abandoned  the  country  and  gone 
to  reside  in  the  Isle  of  Man ;  and  Lord  Eldon  made  the  order, 
observing,  however,  that  the  plaintiff  ought  to  have  an  oppor- 
tunity of  answering  the  affidavit,  the  propriety  of  which  sug- 
gestion is  evident  firom  the  case  of  White  v.  Oreathead  (r), 
where  an  order  for  the  plaintiff  to  give  security  for  costs  after 
answer,  was  refused  in  consequence  of  an  affidavit  which  had 
been  filed  by  the  plaintiff's  solicitor,  stating  that  the  plaintiff 
had  gone  to  the  West  Indies  merely  for  the  purpose  of  ar- 
ranging his  affairs,  and  that  he  had  informed  the  deponent  that 
he  intended  soon  to  return  to  this  country,  where  he  had 
left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiff  nmy 
give  security  for  costs,  it  is  necessary  that  the  plaintiff  should 
absolutely  be  gone  abroad,  the  mere  intention  to  go,  will 
not  be  sufficient  {s) ;  in  a  case,  however,  where  the  plaintiff, 
who  was  an  alien  enemy,  was  under  confinement  preparatory 
to  his  removal  out  of  the  country,  upon  a  warrant  by  the 


(f)  Anon.  2  Dick.  776. 
(9)  Ibid  14  Ves.  518. 
(r)  15  Ves.  2. 


(f)  Adams  v.  Colethurst,  2  Anst. 
552. 
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Secretary  of  Stale  under  the  Alien  Act,  the  proceedings  were     Security  for 
fttajned  until  he  gave  security  for  costs,  although  he  was  not         Co»u. 


actually  gone  out  of  the  country  (0*  In  proceedings  at  Common  Or  is  under  sen- 
Law,  where  afiter  the  commencement  of  an  action,  and  after  ^'^^  ?^  ^^' 

poitauon  for 
issue  joined,  the  plaintiff  has  been  convicted  of  felony  and  felony. 

ordered  to  be  transported,  the  Courts  have  ordered  security  to 

be  given  for  costs,  as  well  retrospective  as  prospective  («) ; 

and  it  is  presumed  that  Courts  of  £quity  will  follow  the  rule 

at  law ;  where,  however,  the  plaintiff  had  not  been  convicted 

of  felony,  but  only  of  a  misdemeanor  under  the  52  Geo.  3,  Bat  not  for  a 

c.  130,  s.  2,  for  poaching,  for  which  he  was  sentenced  to  seven  miidemeaDor. 

years*  transportation,  and  it  was  admitted   that  he  had  not 

sailed  for  the  place  of  transportation,  but  was  in  a  penitentiary 

place  of  confinement,  the  Vice-Chancellor  refused  a  motion  for 

stay  of  proceedings  till  the  plaintiff  had  given  security  for 

costs  (x). 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  Ambassador's 
residentont  of  the  jurisdiction,  the  Court  will,  upon  application,  ^^^^^ 
restrain  an  ambassador's  servant,  whose  person  is  privileged 
from  arrest  by  the  7  Ann.  c.  12,  from  proceeding  with  his 
suit  until  he  has  given  security  for  costs  (y). 

It  was  an  old  rule,  well  established,  that  where  a  defendant  Amount  of  se- 
lived  abroad,  and  was  ordered  to  find  security  to  answer  costs,  curity. 
the  sum  for  which  the  security  should  be  given,  should  be  40  /., 
and  that  this  sum  should  not,  under  any  circumstances,  be 
increased  upon  adverse  motion  (z),  unless  where  the  plaintiff 
applied  to  the  Court  to  ask  a  favour,  such  as  a  commission  to 
examine  witnesses  abroad,  in  which  case  further  terms  might  be 
imposed  upon  him  (a).  It  was  observed  by  Lord  Hardwicke, 
in  the  year  1754,  that  the  sum  of  40  /.  was  very  low,  and  that 
the  lowness  of  it  had  often  been  noticed  by  the  Court,  and 
that  it  had  been  settled  at  a  time  when  the  costs  of  the  Court 
did  not  run  to  anything  like  what  they  did  then.  From 
that  time,  however,  the  Court  never  departed  from  the  rule 
until  the  new  orders  were  made  in  1828,  by  the  40th  of  which 

(C)  Seilazv.  Hanson,  5  Yes.  961.  Archer,  9  P.  Wms.  452;  Adderly 

(»)Hanrey9.  Jacob,  1  B.  &  Aid.  v.  Smith;  1  Dick.  865. 

1S9.  <s)  Gage  v.  Lady  Stafford,  2  Yes. 

(<)  Baddeley  o.  Harding,  Mad.  657. 

&  Gel.  214.  (a)  Ihid.  \  Ogilvie  v.  Hearac,  11 

(y)  Anon.  Mos.  175  3  Goodwin  0.  Yes.  500. 
d3 
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Security  for      orders  it  is  directed,  that  the  penal  sum  in  the  bond  to  be  given 
as  a  security  to  answer  costs  by  any  plaintiff  who  is  out  of  the 


jurisdiction  of  the  Court,  shall  be  increased  from  40  /.  tolOO/.(6). 
In  what  man.  '^^^  manner  of  giving  the  security  is  as  follows :  the  plaintiff 

ner  given.  delivers  a  note  to  the  defendant's  clerk  in  court  containing  the 

name  and  description  of  the  person  intended  to  become  seen* 
rity.  This  note  is  sent  to  the  defendant's  solicitor,  who  will 
return  an  answer  whether  he  approves  the  security  or  not,  and  if 
he  does  not  object  thereto  the  bond  is  consequently  given.  If  he 
requires  two  persons  to  enter  into  the  bond,  the  plaintiff  must 
comply  with  this  requisition.  If  the  defendant's  solicitor  ob- 
jects to  the  persons  offered  as  security,  which  it  appears  he  has 
a  right  to  do(c),  the  plaintiff  must  find  others,  or  the  persons 
already  offered  must  justify  by  affidavit  in  200  /.  {d). 
Form  of  Bond.  I'be  bond  is  given  to  the  two  senior  six  clerks  not  towards 
the  cause,  and  is  prepared  by  the  plaintiff's  solicitor  in  the  fol- 
lowing form : 

**  Know  all  men  by  those  presents,  that  we,  A.  B.  of  the 
City  of  London,  merchant,  and  C.  D.  of  the  same  place, 
merchant,  are  held  and  firmly  bound  to 
and  Esqrs.,  in  the  penal  sum  of 

of  good  and  lawful  money  of  Great  Britain:  for  which 
payment  to  be  well  and  faithfully  made,  we  bind  our- 
selves and  each  of  us,  our  and  each  of  our  heirs,  exe- 
cutors and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals,  &c. 

Condition.  "  Whereas,  L.  R.,  plaintiff,  has  lately  eidiibited  hiB  bill  of 

complaint  in  His  Maj  esty 's  High  Court  of  Chancery  against  R  .S. , 
defendant,  touching  the  matters  therein  contained.  Now  the 
condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.  and  C.  D.,  or  either  of  them,  their  heirs,  executors  or 
administrators  do,  and  shall  well  and  tmly  pay  or  cause  to  be 
paid,  all  such  costs  as  the  said  Court  shall  think  fit  to  award 
to  the  defendant  on  the  hearing  of  the  said  cause  or  otherwise, 

(b)  Orders,  2  Kwssell,  A  pp.  17.  the  old  pitctice.  1  Fowler,  Ef.Pr»c. 

As  no  siiniUr  order  has  been  miude  by  S 1 1 .  ' 

the  Court  of  Exchequer,  the  penal        (c)  Cliflfeu.  Wilkinson,  4  Sim.  122' 
sum  in  the  bond  to  be  given  as  secu-       (J)  Turner  &  V.  3S2. 
rity  for  costs  is  still  4o  L,  according  to 
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then  this  obligation  to  be  void,  or  else  to  remain  in  full  force      Security  for 

and  virtue  (e).  .      ^^^'     . 

''  Sealed  and  delivered,  &c." 

If  there  are  several  defendants,  and  one  only  obtains  the  Where  there  are 
order,  yet  the  aecurity  must  be  given  to  answer  the  costs  of  all.  ^^  ^ 
OriginaUy,  where  there  were  several  defendants  only,  one  bond 
was  given,  which  was  deposited  with  one  of  the  six  derka  on 
behalf  of  all  parties.  Afterwards,  the  bond  was  deposited,  not 
with  a  six  derk,  but  with  a  clerk  in  court,  and  as  the  clerk 
in  court  of  one  party  had  no  more  right  to  hold  the  bond  than 
the  clerk  in  court  of  another  party,  it  became  the  practice  for 
every  clerk  in  court  for  a  defendant  to  call  for  a  separate  bond ; 
but  although  it  is  usual  to  give  a  separate  bond  to  each  defen* 
dant  who  i^pean  hj  a  separate  clerk  in  court,  all  the  bonds  form 
a  security  for  one  sum  only  (/ ). 

In  Ker  v.  The  Duchess  of  Munster  (g)y  it  is  said  Uiat  th^  Money  allowed 
Court  of  Exchequer  refused  to  allow  the  plaintiff  to  pay  40 1,  ^  he  deposited 
•Ai-«-*-*ji-''  •x_ir^i--L  Lx-in  Court  in  lieu 

into  Court  instead  of  giving  security  for  that  sum,  but  m  of  security. 

Cliffe  y.  Wilhinson  (A),  where  the  plaintiff  offered,  instead  of 
giving  security,  to  pay  in  100  /.,  pursuant  to  the  new  orders, 
the  Vice-Chancellor,  Sir  L.  Shadwell,  said,  that  if  he  would 
increase  the  sum  offered,  so  as  to  bear  the  expense  of  bringing 
the  money  into  Court  and  getting  it  out  again,  he  would  grant 
the  motion,  which  he  accordingly  did  by  making  the  order  for 
the  payment  of  120  /.  into  Court(t). 

(«)  From  a  note  to  Mr.  Beames's  (/)   Lowndes    o.    Robertson,  4 

Tiicatife  upoa  CesU,  (d.  SS9,  No.  9,)  Had.  405.    In  the  report  of  this  cai« 

it  appears  that  in  Oshome  v,  Bart-  the  Vice-Chancellor,  Sir  J.  Leach,  is 

lett,  toe  Court  of  Exchequer  held,  that  repotted  to  have  said,  that  it  was 

where  a  defendant  had  beeome   a  desiiuUe  the  old  practice  should  be 

bankrupt,  and   his  assignees   were  restored. 

lecarity,  because  the  form  of  the        (/»)  4  Sim.  12a# 
who  »  named.  «v«—y       ^v 
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Persons  by  whom  a  Suit  may  he  instituted : 


Of  Paupers. 

' V ' 

PeisoDi  in  indi- 
gent circum- 
stances may  sue. 


and  are  not  re- 
quired to  give 
security  for 
costs. 


May  be  Proehgin 
Amys  of  Infants. 


Seats,  of  Femes 
Covert* 


Church  wardens 
may  join  with 
a  pauper. 


Sect.  VII. 

Of  Paupers. 

It  has  been  before  stated  to  be  a  general  rule,  subject  to  very 
few  exceptions,  that  there  is  no  sort  or  condition  of  persons  but 
may  sue  in  the  Court  of  Chancery.  Amongst  the  exceptions 
to  this  rule  those  who  are  in  indigent  circumstances  are  not 
included,  and  any  party,  however  poor  he  may  be,  being  in  other 
respects  competent,  has  the  same  right  as  another  to  commence 
proceedings  in  the  Court  of  Chancery  for  the  assertion  of  his 
claims,  and  that  without  being  required  to  give  any  security 
for  the  payment  of  costs  to  the  opposite  party,  in  case  he  fails 
in  his  suit.  Lord  Eldon,  in  Ogilvie  v.  Heam  (a),  said  that  the 
Court  would  not  require  security  for  costs  from  any  man  in 
England,  upon  any  representation  of  his  circumstances,  and 
this  liberality  seems  to  be  extended  to  the  case  of  the  prochein 
amy  of  infants ;  indeed  any  other  rule  would  amount  to  a  denial 
of  justice  to  the  children  of  poor  persons,  who  might  become 
entitled  to  property,  and  yet  be  precluded  from  asserting  their 
right  because  their  father,  who  is  the  proper  person  to  be 
their  prochein  amy,  by  reason  of  his  circumstances  could  not 
be  so,  without  giving  security  for  costs,  which  he  might  not  be 
able  to  procure  (b).  With  respect  to  the  prochein  amy  of  a 
feme  covert ;  there  is  in  this  respect  a  great  difference  in  the 
rule,  for  it  has  been  held  that  the  prochein  amy  of  a  married 
woman  must  be  a  person  of  substance  (c),  because  a  married 
woman  and  an  infant  are  differently  circumstanced,  as  the  in- 
fant cannot  select  his  own  j^rocAein  amy,  but  must  rely  upon  the 
good  offices  of  those  who  are  nearest  to  him  in  connexion,  or 
otherwise  his  rights  might  go  unasserted,  but  the  married  wo- 
man has  the  power  of  selecting ;  she  is  therefore  required  to 
select  for  her  prochein  amy  a  person  who,  if  her  claim  should 
turn  out  to  be  unfounded,  can  pay  to  the  defendant  the  costs 
of  the  proceeding. 

It  luuBi  been  said  that  churchwardens  may  join  in  a  suit 
with  a  poor  person  who  is  chargeable  to  the  parish  (cO>  this  must 


(a)  11  Ves.  600. 
(fr)  Vide   Squirrel  v.  Squirrel,   2 
Dick.  766 ;  and  posl.  Infant  Piaintifl^. 


(e)  Anon.  1  Atk.  570 ;  Me  poti, 
Fetnes  Covert  Plaintiffs, 
(d)  lEq.  Ca.Ab.71. 
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be  upon  the  principle,  that  as  the  person  receives  his  support     Of  Ptttpcri/^ 
from  the  parish,  the  parish  in  return  have  a  right  to  benefit  by 
whatever  property  the  pauper  may  acquire  during  the  time  he  is 
dependant  upon  them,  to  reimburse  them  for  the  outlay. 

It  does  not  appear,  however,  that  any  suit  of  this  description  of  suing  m 
has  been  instituted  atleast  for  a  great  many  yearspast.  Indeed  Z*""^  iw-pmi. 
the  legislature  has  provided  means  by  which  all  persons,  who  are 
not  worth  a  sum  of  5  L  beyond  the  subject-matter  in  litigation, 
may  be  enabled  to  resort  without  expense  to  the  ordinary  tri- 
bunals and  the  Courts  of  Equity  have  adopted  the  same  means 
into  their  practice. 

By  the  Statute  11  Hen.  7,c.  12,  after  reciting,  ''that  where  At  Law. 
the  King  our  Sovereign  Lord  of  His  most  gracious  disposition, 
willeth  and  intendeth  indifferent  justice  to  be  held  and  ministered 
according  to  his  common  laws  to  all  his  true  subjects,  as  well  to 
the  poor  as  rich,  which  poor  subjects  be  not  of  ability  ne  power 
to  sue  according  to  the  laws  of  this  land  for  the  redress  of  inju- 
ries and  wrongs  to  them  daily  done,  as  well  concerning  their 
persons  and  their  inheritance  as  other  causes,"  It  is  enacted, 
''  that  every  poor  person  or  persons  which  have  or  hereafter  shall 
have  cause  <tf  action  or  actions  against  any  person  or  persons 
within  this  realm,  shall  have,  by  the  discretion  of  the  Chan- 
cellor of  this  realm  for  the  time  being,  writ  and  writs  original 
and  writs  of  subpoena  according  to  the  nature  oi  their  causes, 
therefore  nothing  paying  for  the  seals  of  the  same,  nor  to  any 
person  for  the  writing  of  the  same  writ  and  writs  to  be  hereafter 
sued ;  and  that  the  said  Chancellor  for  the  time  being  shall 
assign  such  of  the  clerks,  which  shall  do  and  use  the  making 
and  writing  of  the  same  writs,  to  write  the  same  ready  to  be 
sealed,  and  also  learned  counsel  and  attomies.for  the  same, 
without  any  reward  taking  therefore ;  and  after  the  said  writ 
or  writs  be  returned,  if  it  be  afore  the  King  in  his  Bench,  the 
justices  there  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned  by  their  discretions,  which  shall  give  their 
counsels,  nothing  taking  for  the  same;  and  likewise  the  justices 
•hall  appoint  attorney  and  attomies  for  the  same  poor  person  or 
persons,  and  all  other  officers  requisite  and  necessary  to  be  had 
for  the  speed  of  the  said  suits  to  be  had  and  made,  which  shall 
do  their  duties  without  any  reward  for  their  counsels,  help  and 


Digitized  by  VjOOQ IC 


42 


Persons  by  whom  a  Suit  may  be  insiiiuted : 


Of  suing  in 
forma  pauperis. 


Practice  at  Law. 


Adopted  in 
Equity. 


Executors  or 
administrators 
cannot  ^ue  as 
paupers. 

Secut,  where 
Plaintiff  sus- 
tains a  mixed 
character  of 
legatee  and 
executor. 


A  Proehein  Amy 
cannot  sue 
as  pauper. 

Bankrupt  may 
petition  informa 
pauperis. 
Party  examined 
pro  mt9rest$  tuo» 


Plaintiff  may 
be  admitted  to 
sue  in  forma 
pauperis  at  any 
time. 


bnsinesB  in  the  same  ;  and  the  same  law  aiid  order  shall  be  ob-' 
served  and  kept  of  all  such  suits  to  be  made  afore  the  King's 
Justices  of  his  Common  Pleas  and  Barons  of  his  Exchequer, 
aud  all  other  Justices  in  the  Courts  of  Record  where  any  such 
suit  shall  be."  Under  this  Statute,  the  practice  of  the  Courts 
of  Law  has  been  to  admit  all  persons  to  sue  in  forma  pauperis^ 
who  could  swear  that  they  were  not  worth  5  /.  after  all  their 
debts  are  paid,  except  their  wearing  apparel  and  the  subject-^ 
matter  of  the  suit ;  and  the  practice  of  the  Courts  of  Law  in 
this  respect  has  been  adopted  by  Courts  of  Equity,  although 
persons  suing  in  these  Courts  do  not  come  within  the  pro¥isioDS 
of  the  Act  of  Parliament  above  referred  to. 

The  privilege  of  suing  as  paupers  extends  only  to  pers<ms 
suing  in  their  own  rights,  and  not  to  executors  or  adminis- 
trators (tf).  In  a  modem  case,  however,  where  the  party  sus- 
tained the  mixed  character  of  executor  and  legatee,  Lord 
Eldon  held  that  it  formed  an  exception  to  the  general  rule,  but 
to  prevent  any  undue  practice  in  suing  in  forma  pauperis^ 
and  under  colour  oi  that  privilege  to  obtain  dives  costs,  his 
lordship  thought  that  a  special  curder  was  necessary  to  enable 
the  pauper  to  proceed  in  that  character  as  to  the  legacy  (/). 

Persons  filling  the  character  oi  proehein  amy  cannot  sue  in 
forma  patcpem,  although,  as  we  have  seen  befiwe,  the  poverty  of 
a  proehein  amy  of  aninfimt  is  no  g^nnd  foot  dismissing  him  {g). 

It  has  been  held  that  a  bankrupt  may  be  admitted  to  petition 
against  his  commission  m  forma  pauperis  {h)  ;  and  where  a 
person  was  ovdered  to  be  exxaanBdprointeresse  swoy  respecting 
a  clum  set  up  by  her  to  some  lands  taken  under  a  sequestra- 
tion,  bnt  was  onaUe  from  poverty  to  make  out  or  support  her 
tig^  liberty  was  given  to  her  to  do  so  informa  pavpem(ih 

A  plaintiff  may  be  admitted  to  aue  as  a  pauper  upon  the  usual 
affidavit,  at  any  time  either  before  or  after  the  eomneneement 
of  the  suit,  but  in  thelatter  case  he  will  be  liable  to  all  theeosts 
incurred  before  his  admission  <A). 


(<)  Paradice  o.  Sbeppsird,  1  Dick. 
ISO.  ^ 

(/)  Thompson  v.  Tbompson^  Hil. 
1824,  cited  1  Turner  fie  Vcnables, 
618. 
.   (g)  Aiion..l  Ves.jun.  410. 


(&}  Ex  paru  NQtihm,  iV.^B, 
124. 

(t)  James  v,  Deie,  9  Dick.  T86. 

(*)  Aium.Mw.66.  Inthc  Court 
'of  Exchequer,  parties  applying  to  be 
admitted  to  sue  or  defend  in  forma 
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The  question  whether,  after  a  diemiflsal  of  a  fomner  tuit,  a     Of  sviag  <n* 
plaintiff  can  be  admitted  to  me  again  for  the  same  matter  -C^!l^^lf!3 
m  forma  pauperis  without  paying  the  coeta  of  the  first  suit,  ^^J,^"^ 
has  been  much  discussed.     In  a  case  in  Vernon  (/)>  ^  plaintiff  for  the  same 
was  permitted  to  file  a  bill  of  review,  without  payment  of  the  n»^^- 
eosts  of  the  former  suit,  amounting  to  150  /.,  upon  his  making 
oath  tiiat  he  was  not  worth  40/.  besides  the  matter  in  question 
m  that  and  another  suit  between  the  same  parties.    That  case, 
however,  appears  to  have  been  an  extreme  case,  and  the  instance 
cited  by  Loid  Eldon  in  his  judgment  in  Corbett  ▼.  Corb€tt(m) 
shows,  thatCourts  of  Law,  whose  decisions  are  upon  this  point 
applicable  by  analogy  to  Courts  of  Equity,  would,  after  judgment 
of  nonsuit  against  a  plaintiff,  stay  a  second  action  by  the  same 
pldntiffsuingasapauper,  tin  the  costs  of  the  former  action  had  . 
been  paid. 

It  seems,  however,  that  it  is  no  ground  of  objection  to  a  Unless  second 
party  suing  m  forma  pauperiSy  that  the  suit  is  a  second  suit  »w»^»  vexatious, 
for  the  same  matter  as  a  former  suit,  in  which  the  plaintiff  had 
likewise  sued  as  a  pauper,  unless  the  second  suit  can  be  justly 
characterised  as  vexatious  (n) ;  and  in  Corbett  v.  Corbett  (o), 
Lord  EMon  appears  to  have  held,  that  the  cireumstance  of  the 
plaintiff  having  conducted  himself  vexadously  in  the  first  suit 
would  not  be  a  ground  for  dispaupering  him  in  the  second ; 
and  that  the  fact  of  his  having  been  supplied  with  money 
by  a  charitable  subscription,  for  the  purpose  of  assisting  him 
m  the  conduct  of  his  suit,  although  it  might  afford  ground 
for  impeachment  at  common  law,  was  no  ground  upon  which 
he  coold  depiive  him  of  the  right  to  sue  as  a  pauper  In 
equity. 

In  Toj^hr  v.  Bouchier{p),  it  is  stated  by  Mr.  Dickens  to  Party  aggrieved 
have  been  smd  that  a  pauper  could  not  appeal,  and  that  tiie  pro-  ™"y  ^PP^^  '?^ 
position  was  assented  to  by  the  bar ;  but  in  Bland  v.  Lnmb(q), 

pauperm  after  the  oommenoeineot  of  adverse  solicitar  forJiis  appnbation, 

the  suit,  are  rec^iiired  to  give  security  1  Jowlcr,  429. 

\j  the  leoognianee  ef  two  cnreties       (<)   Iitton  «.  Earl  Macclesfield^ 

in  40  /.,  to  answer  the  costi  already  1  Vera.  264. 

incurred  in  the  cause,  before  they  can        (m)  16  Ves.  410. 

be  admitted,  and   the   akmes  and        (n)  Wild  v.  Hobsoo,  fi  Ves.  &  B. 

places  of  abode  of  the  two  penons  to  1 12. 


be  named  in  the  lecognixanoe  roust  (o)  16  Ves.  407. 
be  pravioiisly  propoeed  as  sureties  by  (p)  2  Dick.  504. 
the  solicitor  for  the  pauper,  to  the        (9)  2  Jac.  it  W.  402. 
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Persons  by  whom  a  Suit  may  be  instituted : 


Of  suing  in 
forma  pauperis. 


Consequences  of 
vexatious  con- 
duct. 


Petition  for  ad- 
mission. 


Certificate  of 
Counsel. 


Affidavit. 


Must  be  sworn 
^theparty 


Lord  Eldon  sliid  that  it  was  a  very  singular  proposition,  and 
that  he  could  not  see  why,  because  a  party  was  poor,  the 
Court  should  not  set  itself  right,  and  made  an  order  that 
the  appellant  should  be  at  liberty  to  prosecute  the  appeal  in 
forma  pauperis  (r). 

Where  pauper  plaintiffs  are  guilty  of  vexatious  conduct  in 
the  suit,  the  Court  will  order  them  to  be  dispaupered  ;  and  an 
order  to  that  effect  was  actually  made  by  the  Vice-Chancellor 
upon  motion  in  Wagner  v.  Mears  (s). 

It  is  also  laid  down  in  a  book  of  considerable  authority  (t) 
that  paupers  bringing  vexatious  suits  being  detected,  and  the 
Court  informed  thereof,  they  shall  not  only  be  dismissed  but 
pumshed;  and  in  Tidd*s  Practice  (u)  it  is  said,  that  at  law  if  a 
pauper  be  nonsuited  he  shall  pay  costs  or  be  whipped;  but 
this  punishment  does  not  appear  to  have  been  ever  inflicted. 

In  Pearson  v.  Belchier  (w)  Lord  Loughborough  said,  that  a 
pauper  is  liable  to  be  committed  if  he  files  an  improper  bill,  as 
otherwise  he  might  be  guilty  o£  great  oppression. 

In  order  to  be  admitted  to  sue  in  forma  pauperis^  the 
plaintiff  must  present  a  petition  to  the  Master  of  the  Rolls  con- 
taining a  short  statement  of  his  case  (and  of  the  proceedings,  if 
any,  which  have  been  had  in  the  cause),  and  praying  to  be 
admitted  to  sue  in  forma  pauperiSy  and  that  a  counsel  and  a 
six  clerk  may  be  assigned  to  him. 

This  petition  must  be  under-written  by  a  certificate  signed 
by  counsel,  "  that  he  conceives  the  plaintiff  has  just  cause 
to  be  relieved,  touching  the  matter  of  the  petition  for  which 
he  had  exhibited  his  hHV*  (x) ;  and  there  must  also  be  an- 
nexed to  the  petition  an  affidavit  sworn  by  the  plaintiff  before 
a  Master  that  he  is  not  worth  in  all  the  world  the  sum  o£5L, 
after  payment  of  his  just  debts,  his  wearing  apparel  and  the 
matters  in  question  in  the  cause  only  excepted  (y). 

It  is  to  be  observed,  that  this  affidavit  must  be  sworn  by  the 
party  himself;  and  that  in  a  case  in  which  it  afterwards  ap- 
peared that  the  affidavit  had  been  sworn  by  a  third  person,  the 
party  was  dispaupered  (2). 

(r)  Vidi  Fitton  v.  Earl  Maccles- 
field, nipra, 
(s)  S  Sim.  127. 
(0  Harr.  389. 
(u)  £d.  1817,  p.  89. 


(OHa 


,  Ves.  630. 
Harr.  437. 
(y)  lb.  389. 
(»)  Wilkinson  r.  Belcher,  2Bro. 
C.  C.  272. 
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The  petition  after  it  has  been  certified,  is  then  with  the  affi«      Of  taing  m 
dftrit  annexed,  to  be  presented  to  the  Master  of  the  Rolls,  who,   /^"''^  pavptm, 
if  he  sees  no  cause  against  it,  underwrites  an  order  for  the 
petitioner's  admission  according  to  the  prayer  (a). 

This  order  assigns  merely  a  counsel  and  six  clerk  to  act 
for  the  pauper,  and  does  not  appoint  any  person  to  be  his 
solicitor ;  but  it  is  the  duty  of  the  six  clerk  named,  to  appoint 
one  of  the  sixty  clerks  of  his  office  to  conduct,  as  solicitor,  the 
proceedings  on  the  part  of  the  pauper  (6). 

After  admittance,  no  fee,  profit  or  reward  (except  paupers'  Coiue<|iiences 
fees)  is  to  be  taken  of  the  pauper  by  any  counsel  or  attorney 
for  the  despatch  of  business  wlulst  it  depends  in  Court,  and  he 
continues  m  famui  pauperis;  nor  shall  any  contract  or 
agreement  be  made  for  any  recompense  or  reward  afterwards; 
and  if  any  person  offending  herein  shall  be  discovered  unto 
the  Court,  he  shall  undergo  the  displeasure  of  the  Court,  and 
such  fiirther  punishment  as  the  Court  shall  think  fit  to  inflict; 
and  if  any  pauper  offend  herein  he  is  to  be  dispaupered,  and 
never  again  be  admitted  in  the  same  suit  in  forma  pauperis  (c)* 

If  it  be  made  to  appear  to  the  Court  that  any  pauper  has  sold, 
or  contracted  for,  the  benefit  of  his  suit,  or  any  part  thereof, 
while  the  same  is  depending,  such  cause  shall  be  thenceforth 
wholly  dismissed,  and  never  again  retained  (d).  But  although 
the  cferks  take  no  fees,  strictly  so  called,  of  a  pauper,  yet  they 
may  make  him  pay  for  the  labour  of  writing,  which  is  after 
the  rate  of  twopence  per  sheet  («)• 

The  counsel  or  attorney  assigned  by  the  Court  to  assist  a  Counsel  ud 
person  in  forma  pauperiSy  either  to  prosecute  or  defend,  may  ^^^l'  "^^^ 
not  refuse  so  to  do,  unless  he  satisfies  the  Court  who  granted  not  refuse, 
the  admittance  that  he  has  some  g^ood  reason  for  his  forbear- 
ance (/). 

All  notices  of  motions  to  be  made  on  behalf  of  a  person  Of  motions  on 
suing  tfi  forma  pauperis  must  be  signed  by  the  clerk  in  court,  pJaLre, 
and  the  signature  of  the  solicitor  will  not  be  sufficient  (^). 

When  the  counsel  assigned  makes  a  motion  on  behalf  of  a 
pauper  he  ought  to  have  the  order  of  admittance  with  him, 

(a)  Har.  S80.  (d)  Ord.  Ed.  Beam.  216. 

(6)  LewU  V.  Kennett,    S  Russ.  (e)  Har.S89. 

466.  (/)  Ord.  Ed.  Beam.  216. 

(f )  Ord.  Ed.  Beam.  218.  (jg)  Gardiner  t. ,  17  Vcs.  SS7. 


Digitized  by 


Google 
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Of  suing  M  and  to  make  snch  motion  before  he  makes  any  other ;  and  if 
forma  pauperU.  ^^^  registrar  shall  find  that  the  person  on  whose  behalf  the 
motion  was  made  was  not  admitted  ybrma  pauperis,  he  is  not, 
according  to  the  order  of  the  Courty  to  draw  up  the  next 
motion  made  by  such  counsel,  who  is  to  lose  the  fruit  of 
such  motion,  in  respect  of  his  abuse  of  the  order  of  the 
Court  (h), 

A  counsel  making  a  motion  on  behalf  of  a  person  admitted 
to  sue  in  forma  pauperis,  may  afterwards  make  as  many 
motions  as  he  might  have  had,  if  he  bad  not  made  it  (t). 
Process  of  Con-  Formerly  no  process  of  contempt  could  be  sent  to  the  Great 
stsmceof^  reons  ^*'»  **  *^®  ^^^  ^^  ^^^  person  prosecuting  as  plaintiff  in  forma 
suing  in  forma  pauperis,  until  it  had  been  signed  by  the  six  clerk  who  dealt 
pauperu,  f^^  jj-^j^^  ^j^^  ^^  ^  ^^j^^  ^^^^  ^j^^l  ^  shpuld  not  be  vexatious 

or  needless  {k) ;  but  this  is  now  altogether  disused,  the  order  of 
admission  however,  is  usually  produced  in  the  office  where  the 
pauper  has  occasion  to  pass  (l). 
Of  dismissal  of  It  IB  Stated  in  the  Practical  Register  (m)  that  a  plaintiff 
a^paulJSr^*"  ^^  ^^^^  ***  f^^"'^'^  po-^^P^^is  shall  not  amend  his  bill  by  leaving 
out  defendants  without  paying  their  costs ;  bat  upon  turning 
to  the  case  referred  to  in  the  margin  (n),  in  support  of  this 
dictum,  it  does  not  bear  out  the  assertion  to  the  extent  to  which 
it  is  carried  in  the  Register.  The  case  was  that  of  a  plaintiff 
who  was  admitted  to  sue  in  forma  pauperis  after  he  had  filed 
his  bill,  and  then  made  an  application  for  leave  to  amend  by 
striking  out  some  of  the  defendants,  which  was  objected  to  on 
the  ground  that,  having  been  made  parties  prior  to  the  plain- 
tiff's admission,  they  were  entitled  to  their  costs  up  to  that 
time. 

•  In  Pearson  v.  Belchier  (o),  it  is  said  that  a  motion  was 
made  on  the  part  of  the  plaintiff  in  a  pauper  cause,  to  dis- 
i  min  the  bill  against  two  of  the  defendants  without  costs ;  but 

that  the  Lord  Chancellor  ordered  it  to  be  made,  on  payment  of 
costs.  It  appears,  however,  from  the  registrar's  book,  that  the 
order  for  dismissal  in  that  case  was  drawn  up  without  costs  (p)  $ 

(h)  Ord.  Ed.  Beam.  217.  (n)  WUkinson  r.Belcher,  2  Bro.272. 

(i)  Curt,  Cane.  489.  (o)  3  Bro  C.  C.  87. 

(fc)  Ord.  Ed.  Beam.  217.  .   (p)  Reg.  Lib.  1789,  B.  fo.  524, 

(/)  Harr.  390.  entered   Pearson  r.   Wolfe,  3  Bm 

(m)  Ed,  Wyatt.  321.  C.  C.  87,  Ed.  Belt,  n.  1 . 


Digitized  by 


Google 


Of  Paupers.  4t 

and  it  ia  to  be  obfiefved,  that  in  Carbett  v.  (hrhett  {q)j  before  pi  tniog  m 
referred  to,  the  panper*8  first  bill  had  many  years  before  been  -  ^  ^^ 
dismiMed  without  costs,  before  hearing,  althoog^  the  cause  had 
leached  Uiat  stage,  and  that,  this  very  circumstance  was  relied 
upon  as  a  ground  for  dispaupering  him  in  the  second  suit,  but 
was  not  considered  as  sufficient  to  induce  the  Court  to  make 
the  order.  It  is  also  to  be  obseired,  that  if  a  cause  goes 
against  a  pauper  at  the  hearing,  he  shall  not  pay  costs  to  the 
defendant,  but  he  may  be  punished  personally,  though  such 
punishment  is  not  very  often  inflicted  (r). 

It  seems  to  have  been  formerly  considered,  that  where  a  As  to  his  right 
plaintiff  sues  in  Jbrma  pauperis ^  and  has  a  decree  in  his  farour  ^^*^^^^ 
with  costs,  he  will  only  be  entitled  to  such  costs  as  he  has 
been  actually  out  of  pocket ;  and  upon  this  ground,  in  Angei 
r.  Smith  (s)y  where  a  pauperpiaintiff  had  a  decree  for  duty  and 
eosts,  and  the  Master  had  proceeded  to  tax  full  costs,  upon 
motion  by  the  defendant  that  the  Master  might  tax  only 
pauper  costs,  the  Lord  Keeper  ordered  the  plaintiff  and  his 
solicitor  to  make  oath  before  the  Master,  and  what  they  swore 
they  had  paid  or  were  to  pay,  was  to  be  allowed  ;  and  in 
Denn  t.  Russel  (^),  after  an  order  to  dismiss  upon  payment 
of  costs,  a  defendant  who  had  been  admitted /orma/Miupms 
got  the  pleadings  stamped,  and  paid  counsel  and  divers  other 
iees,  which  were  allowed  by  the  Master  upon  taxation,  but 
upon  tills  being  brou^t  before  Loid  Camden,  C.  and  Sir 
Thomas  Sewell,  M.  R.,  they  were  both  of  opinion  that  the  de* 
fendant  was  entitled  only  to  such  fees  as  he  had  paid,  and 
what  he  had  disbursed  at  the  time  of  the  order,  and  no  more. 

It  IS  to  be  obserred,  ^at  the  decision  in  Angei  v.  SnUtkf 
above  referred  to,  is  directly  at  variance  with  that  of  hiki 
Somers,  in  Sca^hmerv.  F&utkard(u).  In  that  case  a  bill 
hkd  been  brought  in  farma  pauperis^  to  which  the  defendant 
pat  in  a  plea  and  demurrer,  which  were  both  oveiruled,  and  it 
was  insisted  that  the  plaintiff  not  'having  been  pot  to  costs, 
ehonld  have  none ;  but  Lord  Somers,  after  long  debate,  and 
mquiry  of  all  the  antient  counsel  and  clerks,  who  agreed  thut 

(q)  16  Vcs.  407.  (0  1  Dick.  427. 

<r)  Harr.  591.  («)  1  Eq.  Ca.  Ab.  125. 

(j)  Angell  ©.Smith,  Prec.Cha.219. 
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Persons  by  wham  a  Svit  may  be  instituted: 


Of  suiog^  in 
forma  pauperis. 


The  costs  of  a 
successful 
pauper  in  the 
discretion  of 
theCouru 


he  should  have  costs,  ordered  him  his  costs  like  other  suitors ; 
for  though  he  is  at  no  costs,  or  but  small  costs,  yet  the  counsel 
and  clerks  do  not  give  their  labour  to  the  defendant,  but  to 
the  pauper.  The  same  principle  appears  to  have  been  acted 
upon  by  Lord  Somers,  in  Haulton  y«  Hagre^  (a:),  and  was 
adopted  by  Lord  Loughborough,  C,  and  Lord  Alvanley, 
M.  R.,  in  Wallop  v.  Warburton  (y).  In  that  case  a  decree 
had  been  made,  whereby  it  was  ordered,  generally,  that  all 
p'arties  should  be  paid  their  costs  out  of  the  estate ;  but  one  of 
the  defendants  haying  been  admitted  to  defend  in  forma 
pauperis^  the  Master  refused  to  tax  her  costs  in  the  usual 
manner,  without  the  particular  directions  of  the  Court,  which 
the  Lord  Chancellor  upon  motion  gave.  A  motion  was  subse- 
quently made  before  the  Lord  Chancellor  and  the  Master  of 
the  Rolls,  to  discharge  the  order  of  the  Lord  Chancellor,  upon 
which  his  Lordship  said,  that  he  had  considered  the  question 
very  much,  and  had  inquired  what  the  practice  was  in  Courts 
of  Law,  and  that  he  had  found,  that  if  a  plainti£F  recovered  5  /., 
he  was  ipso  facto  dispaupered ;  that  the  enabling  a  party  to 
sue  or  defend  in  forma  pauperis  was  only  to  enable  him  to 
bring  forward  his  claim  in  a  regular  manner ;  but  when  that 
right  was  ascertained,  it  was  never  intended  that  the  party  who 
contended  against  it  should  be  excused  from  the  costs  which, 
according  to  the  course  of  the  Court,  he  was  liable  to  pay  for 
resisting  a  just  demand ;  that  this  practice  might  certainly  be 
open  to  some  abuses,  but  upon  principle  and  practice  his 
Lordship  thought  the  order  right,  especially  as  the  costs  in 
that  case  were  to  come  out  of  the  estate,  and  in  this  opinion  the 
Master  of  the  Rolls  concurred  (2).  In  a  subsequent  case,  be- 
fore Lord  Eldon  (a),  where  a  plaintiff  sued  in  forma  pauperis^ 
and  the  answer  was  reported  impertinent,  the  question  arose, 
whether  the  plaintiff's  costs  in  respect  of  the  impertinence 
were  to  be  taxed  as  dives  costs,  when  after  reviewing  the  cases 
before  cited,  his  lordship  said,  that  the  result  of  all  the  autho- 
rities is,  that  the  Court  has  a  discretion  in  each  case,  and  that 
in  that  case  the  proper  order  was  that  the  Master  should  tax 


(x)  Citeil  in  Angell  v.  Smith,Prec. 
Cha.  220. 
(y)  2  Cox,  409. 
(x)  Vide  Frost  v.  Preston,  16  Ves. 


160  ;  and  Hansard  v.  Kemeys,  1  Jac. 
&  W.  189. 
(a)  Rattray  v.  George,  16  Ves.2S3. 
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dives  costo;  to  be  paid  into  Court,  and  await  the  event  of  the      Of  suing  in 
cause  in  its  further  progress.     The  order  accordingly  was  made   Z*^""^  puupent. 
for  taxation  of  dives  costs,  but  not  for  payment. 

it  was  determined  as  long  ago  as  the  time  of  Tothill,  that  of  Seaudal. 
a  pauper  must  pay  the  costs  of  scandal  in  his  answer  (6). 

As  a  party  may  be  admitted  in  forma  pauperis  at  any  time  Of  dispauper- 
during  the  suit,  so  if  at  any  time  it  is  nuuie  to  appear  to  the  ^'^^' 
Court  that  he  is  of  such  ability  that  he  ought  not  to  continue  in 
forma  pauperis^  the  Court  will  dispauper  him  (c)  ;  therefore, 
where  it  was  shown  to  the  Court  that  a  pauper  was  in  pos- 
session of  the  land  in  question,  the  Court  ordered  him  to  be 
dispaupered,  though  the  defendant  had  a  yerdict  at  law,  and 
might  take  a  writ  of  possession  at  any  time  (d). 

At  common  law,  if  a  pauper  give  notice  of  trial,  and  do 
not  proceed,  or  be  otherwise  guilty  of  improper  conduct,  the 
Court  will  order  him  to  be  dispaupered  (&) ;  and  it  seems 
probable  that  in  Courts  of  Equity,  if  a  party  who  is  admitted 
to  sue  in  forma  pauperis  were  to  be  guilty  of  vexatious  delays, 
or  to  make  improper  motions,  such  as  not  appearing  when  the 
cause  is  called  on,  or  moving  to  suppress  depositions  upon 
groundless  objections,  he  would  be  dispaupered  thoitgh  the  Court 
always  proceeds  very  tenderly  in  such  points  {f). 

Where  an  issue  is  directed  out  of  Chancery  in  a  pauper's  m^l^,^  t 
soity  he  must  be  admitted  as  a  pauper  in  the  Court  in  which  directed, 
the  issue  is  to  be  tried,  or  otherwise  he  cannot  proceed  in  it  in 
forma  pauperis  (g).  In  a  case,  however,  where  the  plain ti£F,  a 
pauper,  claimed  as  heir  at  law,  and  the  defendant  claimed  un- 
der a  will  and  deed,  which  were  disputed,  the  bill  was  retained, 
with  liberty  to  the  plain ti£F  to  bring  an  action,  and  the  tenants 
were  ordered  to  pay  the  plaintiff  150/.  to  enable  him  to  go  to 
trial  (A). 

(*)  Rattray  v.  George,  16  Ve».  232.        (g)  Gibson  r.  M'Carly,  Ca.  Temp, 
(f )  Prac.  Keg.  820.  Lo^  Hardwicke.  Sll . 

4  n  Ve."  9."^'  *'*''''' ''     '^"  (*)  ^*™^'^  '^  ^^"'"^^  ^  ^'^^  *^- 

(«)  1  Udd.  89.  ^*  ^  *^®  admission  of  parties  to 

(/)  Wbitelocke  v.  Baier,  IS  Ves.  defend  in  forma  pauperis,  vide  post, 

Ml. 
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Persons  absolutely  disqualified  from  suing : 


CHAP.  III. 


Part  I. 

OF    PERSONS    WHO    ARE    ABSOLUTELY    DISQUALIFIED    FROM 
SUING    IN    EQUITY. 


Exceptions  to 
the  general 
rule. 


Disqualifica- 
tions from  suing 
are  either 


absolute, 
or  qualified. 


Absolute  dis- 
abilities. 


Excommuni- 
cation ; 
abolished  by 
63  G.  3,  c.  127. 


Popish  RecQ- 
sancy;  aboli^hed 
by  31  Geo.  3» 
c.  32. 


Sect.  I. — Of  the  different  sorts  of  Disqualijicatians. 

The  general  rule  that  all  persons  of  whaterer  rank  or  con- 
dition, and  whether  they  have  a  natural  or  only  political  cha- 
racter, are  capable  of  instituting  suits  in  equity,  is  liable,  as 
has  been  stated,  to  a  few  exceptions.  What  these  exceptions 
are  will  be  the  subject  of  the  present  chapter. 

The  dbabilities  by  which  a  person  may  be  prevented  from 
suing  may  be  divided  into  two  sorts ;  namely,  such  as  are 
absolute,  and,  during  the  time  they  last,  effectually  deprive 
the  party  of  the  right  to  assert  his  claim;  and  such  as  are 
qualified,  and  merely  deprive  him  of  the  power  of  suing  with- 
out the  assistance  of  some  other  party  to  maintain  the  suit  on 
his  behalf.  Of  the  first  sort  are  the  disabilities  which  arise 
from  Alienage,  Outlawry j  Attainder y  Bankruptcy  and  Insol- 
vency :  of  the  second  sort  are  those  which  arise  from  Infancy, 
Coverture,  Idiotcy  and  Lunacy. 

To  the  first  list  of  disabilities  which  disqualify  a  man  from 
entertaining  any  suit  in  his  own  right,  might  formerly  have 
been  added  excommunication  and  popish  recusancy.  But 
these  disqualifications  no  longer  exist,  the  first,  except  in  cer- 
tain cases,  having  .been  abolished  by  the  statute  53  Geo.  3, 
c.  127,  the  third  section  of  which  Act  directs,  that  in  those 
cases  in  which  excommunication  is  to  continue,  no  person 
pronounced  or  declared  exconmiunicate  shall  incur  any  civil 
penalty  or  incapacity  whatever,  save  such  imprisonment  as  the 
Court  is  thereby  authorised  to  inflict.  The  disqualification 
arising  from  Popish  recusancy  has  been  virtually,  if  no*  ®"* 
tirely,  abolished  by  the  31  Geo.  3,  c.  32,  by  which  Papists  and 
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peisona  profeuing  |he  popish  religion ,  taking  the  oath  and     Absolute  dis- 
gabserihing  the  declarations  therein  mentioned,  are  relieved        ^  '    ^' 
Crom  most  of  the  penalties  and  disabilities  to  which  they  were 
then  subject. 


Sect.  II. 
Of  Altem. 

With  respect  to  aliens  in  general  it  is  to  be  observed,  that  In  what  cases 
although  by  the  old  law  no  alien,  whether  friend  or  enemy,      «y»»y8ue, 
could  sue  in  the  King's  Courts,  yet  the  necessity  of  trade  has 
discouraged  and  gradually  done  away  with  the  too  rigorous 
restraints  and  discouragements  which  formerly  existed ;  and  it  for  personal 
is  now  clear,  that  for  a  mere  personal  demand,  an  alien  bom,  demandi. 
provided  he  he  not  an  ^lien  enemy,  may  sue  in  the  Courts  of 
this  country. 

lUs  rule  is  clearly  recognised  in  Ramkissenseat  v.  Bar- 
ker (a),  where  a  bill  was  filed,  against  executors  for  an  account, 
by  a  plaintiff  who  had  been  employed  by  the  testator  in  India  as 
his  Banyan  or  broker,  and  a  plea  was  put  in  on  the  ground  that 
the  plaintiff  was  an  alien  born  and  an  infidel,  not  of  the  Chris- 
tian faith,  and  upon  a  cross  bill  incapable  of  being  examined 
upon  oath,  and  therefore  disqualified  from  suing  here;  the  Court 
overruled  the  plea  without  argument,  observing,  that  the  plain- 
tiff^s  was  a  mere  personal  demand,  and  that  it  was  extremely 
clear  that  he  might  bring  a  bill  in  this  Court.  It  has  been  whether  they 
stated,  however,  that  the  Court  will  not  protect  the  copyright  can  sue  for 
of  a  foreigner  (^)  ;  this  must,  however,  be  considered  as  ap-  *^°Py"8  » 
plying  only  to  books  published  by  a  foreigner  abroad,  for  there 
seems  to  be  no  reason  why  a  foreigner  publishing  a  book  in 
this  country  should  not  be  entitled  to  the  same  protection  which 
the  law  affords  to  native  authors.  The  right  of  an  alien  to 
sue  in  the  Courts  of  this  country  b,  however,  confined  to  cases 
arising  upon  personal  demands ;  for  an  alien  may  trade  and 
traffic,  and  buy  and  sell,  and  therefore  he  must  be  of  ability 
to  have  personal  actions,  but  he  cannot  maintain  either  real 

(a)  1  Atk.  61.         (6)  DeloDdre  v.  Shaw,  2  Sim. 237. 
e2 
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Not  Eocmics.  or  mixed  actioDB  (c),  because  an  alien,  though  in  amity,  is  in- 

.  capable  of  holding  real  property  (d).    An  alien  merchant  may, 

real  or  mixed  however,  take  a  lease,  for  years,  of  a  house  for  habitation  ;  it 

P^P*^y »  must  therefore  follow  that  he  may  maintain  a  suit  respecting 

may,  for  a  lease-  *'  **  ^^^8"  ^  ^®  resides  in  this  country,  though  if  he  depart  or 

hoi  J  house  to  relinquish  the  realm,  his  right  to  sue  respecting  it  must  ter- 

'  minate,  as  the  lease  in  that  case  belongs  to  the  King  {e)  ;  and 

BO  if  he  die  his  executors  or  administrators  shall  not  have  it, 

iiMa^ws^or  ^"^  '^®  K^^g"'     An  alien,  though  a  merchant,  cannot  have  a 

pastures.  lease  of  lands,  meadows  or  pastures  (/*). 

Id  soiu between  Although  an  alien  may  maintain  a  suit  in  this  country,  yet 

aliens  upon  con-  jf  Q^g  ^lien  sues  another  upon  a  contract  entered  into  in  a 

tracU  ma  .                            .                   [                                ,,     ,           .      .   i 

foreign  couDtiy ;  foreign   country,  it  would  be  contrary  to  all  the  principles 

which  guide  the  courts  of  one  country  in  deciding  upon  con- 
tracts made  in  another,  to  give  a  greater  effect  to  the  contract 
than  it  would  have  by  the  laws  of  the  country  where  it  took 
the  d    is'on  is     P^^®  •  therefore,  where  a  French  emigrant  resident  in  this 
eovemed  t^  the  country  obtained  by   duress  securities  from  another  French 
TOuiOrv  emigrant  for  the  payment  of  a  demand,  alleged  to  be  due  from 

him,  under  an  obligation  entered  into  in  France  as  security 
for  another,  and  for  which,  according  to  the  laws  of  France, 
his  person  could  not  be  affected,  Lord  Loughborough  refused 
to  dissolve  an  injunction  which  had  been  obtained  to  restrain  an 
action  at  law  upon  those  securities,  and  intimated  a  very  strong 
opinion,  that  when  the  case  came  on  for  hearing  he  should  in 
AV  extat  Regno,  <^1  probability  set  the  securities  aside  (g).  Upon  the  same 
principle  it  was  held  by  Lord  Hardwicke,  that  the  Court  will 
not  grant  a  writ  of  Ne  exeat  Regno,  where  it  appears  that  the 
transactions  between  the  parties  were  entered  into  upon  the  faith 
of  having  justice  in  the  place  where  they  respectively  resided  (A), 
though  in  the  case  before  him  he  considered  that  the  parties 

(c)  Co.  Litt.  129  b.  ment  of  aliens.  A  Jew  may  sue  at  this 

(d)  Ibid.  2  b.  day,  though  heretofore  he  could  not, 
(«)  Ibid.  for  they  were  then  looked  upon  as 
(/)  Jews  appear  formerly  to  have  enemies,    but    now   commerce    has 

been  considered  as  alien  enemies,  but  taught  the  world  more  humanity. 

in  Wells  v.  Wilfiaros,  (1  Lord  Raym.  (g)  Talleyrand  v,  Boulanger,  3 

282,  cited  1  Atk.  4S,)  the  Court  said  Ves.  447. 

that  the  necessity  of  trade  has  molli-  (h)   Robertson  v.  Wilkie,  Amb. 

fied  the  too  rigorous  rules  of  the  old  177. 

law,  in  their  restraint  and  discourage- 
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did  not  deal  upon  any  snch  understanding,  and  therefore  re«     NotFnemifi. 
fofied  to  discharge  the  writ  without  security. 

The  same  rule  is  also  acted  upon  hy  Courts  of  Law,  as  in  the 
case  of  the  two  Frenchmen  mentioned  hy  Lord  Thurlow  in 
De  Ckarikre  v,  De  Calonne  (t).  The  circumstances  of  that 
case  were  these :  the  parties  were  hoth  generally  resident  at 
Dunkirk,  each  of  them  having  transactions  in  England,  and 
there  had  been  between  them  a  suit  at  Dunkirk,  in  the  course 
of  which  judgment  was  giren  against  one  of  the  parties,  from 
which  he  appealed  to  a  higher  tribunal ;  but  pending  that  ap-' 
peal,  the  other  party  having  come  over  to  this  country,  the 
appellant  thought  proper  to  follow  him  hither,  and  to  make  an 
affidavit  of  debt  against  him,  under  which  he  was  arrested  : 
npon  a  statement  of  these  circumstances  to  the  Court  out  of 
which  the  process  issued,  the  defendant  was  discharged  upon 
common  bail. 

But  although  in  the  case  of  foreigners  resident  abroad  en-  jfg  ewai  Brgno, 
tering  into  eng^agements  in  a  foreign  country,  which,  by  the 
law  of  that  country  do  not  admit  of  arrest,  the  law  of  England 
will  not  allow  one  party  to  arrest  another,  either  in  an  action  at 
common  law,  or  in  a  suit  of  equity  for  a  Ne  exeat  Regno ;  yet  if 
one  of  the  parties  is  an  Englishman,  and  they  were  both  resident 
in  dilTerent  countries  at  the  time  the  contract  was  entered  into, 
the  Court  will  not  discharge  a  Ne  exeat  obtained  by  the  party 
resident  in  this  country,  against  the  other  who  had  casually  come 
hither,  on  the  ground  that,  by  the  law  of  the  country  of  which 
the  other  was  a  native,  he  would  be  exempt  from  arrest  for  a 
debt  of  the  same  nature  {k).     It  is,  however,  to  be  observed,  Not  usually 
that  with  respect  to  write  of  Ne  exeat  Regno,  Lord  Northington  ^^1™^^''**" 
is  distinctly  stated  to  have  thought,  that  this  process  ought  not 
to  be  granted  between  foreigners  (/) ;  and  in  De  Carrihre  v. 
Be  Calonne  (m).  Lord  Thurlow  said  it  is  very  delicate  to  inter- 
fere as   against  foreigners,  whose   occasions  or  misfortunes 
have  brought  them  here,  by  an  application  of  this  writ  to 
them,  and  that  it  would  be  a  necessary  term  that  it  shall  be  ^uUriTvc^ 
timply  a  case  of  equity,  a£Fording  no  ground  to  sue  at  law.         clear. 

(0  4  Ves.  590.  (I)  4  Ves.  685. 

\k)  Fiack  v.  Holm,  I  Jac.  &  W.        (m)  Ubi  supra. 

m. 
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Persons  absolutely  disqualified  from  suing  : 


Alien  Eaemiei. 
• '> ' 

Cannot  sue 
either  for  real  or 
personal  pro- 
perty, aniess 
resitJent  here  by 
King's  licence. 


or  under  the 
Proclamation 
of  war. 


Prisoneri  of 
war. 


Whatconstitutes 
an  alien  enemy; 
residence  or 
trading  in  an 
enemy's  coun- 
try; 

although  a  neu- 
tral; 

or  a  Consul,  if 
he  cany  on 
trade; 

or  a  British 
subject. 


With  respect  to  alien  enemies,  the  law  is  clearly  settled  by 
numerous  cases,  that  an  alien  enemy  not  resident  here,  or 
resident  here  without  the  permission  of  the  Government,  can- 
not institute  any  suit  whatever  in  this  country,  whether  at 
law  or  in  equity,  either  for  real  or  personal  property,  until  both 
nations  be  at  peace  (n) ;  and  it  is  said  that  the  question,  whether 
he  is  in  amity  or  not,  shall  be  tried  by  the  record,  viz.  by  the 
production  of  the  proclamation  of  war  (o).     It  is  to  be  ob* 
served,  that  in  declaring  war,  the  King,  in  his  proclama- 
tion, usually  qualifies  it  by  permitting  the  subjects  of  the 
enemy  resident  here  to  continue  so  long  a«  they  peaceably 
demean  themselves,  so  that  without  doubt  such  persons  are 
to  be  deemed  in  effect  alien  friends  (p) ;  therefore,  where  an 
alien  enemy  has  lived  here  peaceably  a  long  time,  or  has 
come  here  for  refuge  and  protection,  the  Court  will  discoun- 
tenance pleas  of  alienage  against  them  (q).    It  seems  also  that 
a  prisoner  of  war  may  sue  upon  a  contract  entered  into  by 
him  during  the  time  of  his  captivity;  thus  where  the  sub- 
ject of  a  neutral  state  was  taken  in  an  act  of  liability  to  this 
country,  on  board  an  enemy's  fleets  and  brought  to  England 
as  a  prisoner  of  war,  it  was  held  that  he  was  not  disqualified 
while  in  confinement  from  maintaining  a  suit  entered  into  by 
him  as  a  prisoner  of  war  (r). 

The  mere  circumstance  of  residing  in  a  foreign  country,  the 
Government  of  which  is  at  war  with  this  country,  and  of  car* 
rying  on  trade  there,  is  sufficient  to  constitute  any  person  aa 
alien  enemy,  even  though  he  would  not  otherwise  be  considered 
in  that  character.  Thus  a  subject  of  a  neutral  state,  resident 
in  a  hostile  state  in  the  character  of  consul  of  the  neutral 
state,  will,  if  he  carry  on  trade  in  the  hostile  country,  be  con- 
sidered as  an  alien  enemy,  and  disqualified  from  suing  in  the 
courts  of  this  country,  although,  had  he  merely  resided  there 
in  his  diplomatic  character,  he  would  not  have  been  disqua- 
lified (s) ;  and  even  if  a  British  subject  residing  in  a  foreign 


(n)  Co.  Litt,  129  b.;  6  T.  R. 
2S ;  1  Bot.  &  P.163  ;  3  Bos.  &  P. 
118.  ^ 

(o)  Harg.  &  Butier*s  Co.  Litt.  129 
b.  n.  2. 

(p)  Ibid.  n.  3. 


(?)  Wyatt's  Prac.  Reg.  327. 

(r)  Sparenburgli  v.  Bannalyiie,  1 
Boa.  &  P.  163. 

(f)  Albratcht  v.  Sussmao,  2  Ves. 
«eB.  S23. 
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rtate  which  is  at  war  with  due  country,  carry  on  trade  there  Alien  Eoemic^. 

without  a  licence  £nom  the  Government  of  this  country,  his  jf  trading  with- 

trading  will  be  considered  such  an  adherence  to  the  King's  out  a  licence ; 

enemieB  as  will  incapacitate  him   from  maintaining  a  suit 

here  (/) ;  and  although  he  be  an  ambassador  or  other  repre-   though  residing 

sentative  of  the  Crown  residing  in  a  hostile  state,  yet  if  he   maUccapwSy? 

cany  on  trade  in  such  state,  without  a  licence  he  will  deprive 

himself  of  the  right  to  sue  in  the  Municipal  Courts  of  this 

country,  because  he  is  lending  himself  to  the  purposes  of  the 

enemy  by  furnishing  him  with  resources  (tt). 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile   Britiah  subjecti 

country,  have  a  licence  from  this  Government  to  trade,  he  will  ^^^^S  ^i'h 

.  -1.    1 .1.  1  ,  *.,./*         .       licences,  must 

not  mcur  any  disabihty  as  long  as  he  confines  hmiself  to  the  confine  their 

trade  authorized  by  such  licence  (x);  but  if  a  person  having  a  ^^^  ^?  ^^^ 

licence  to  reside  in  an  hostile  country,  and  to  export  com  or  the  licence. 

other  specified  articles  to  this  country,  were  to  use  such  licence 

beyond  its  expression,  for  the  purpose  of  dealing  in  articles  to 

which  it  has  no  relation,  he  cannot  maintain  that  such  dealing 

is  not  an  enemy's  dealing  (y). 

The  disability  to  maintain  a  suit  on  account  of  alienage  Iq  what  cases 

extends  to  all  cases  in  which  an  alien  enemy  is  interested,  *^i^  c^°  he 

although  his  name  does  not  appear  in  the  transaction ;  thus,   others,  relating 

it  has  been  held  that  an  action  at  law  cannot  be  maintained  ^  ^^  property 

upon  a  policy  of  insurance   upon  the  property  of  an  alien 

enemy,  even  though  the  action  is  brought  in  the  name  of 

an  £ngl]sh  agent  (z),  and  though  it  is  alleged  that  the  alien 

is  indebted  to  the  agent  in  more  money  than  the  value 

covered  by  the  policy  (a)«     Where,  however,  a  certain  trading 

of  an  alien  enemy  (vis.,  for  specie  and  goods  to  be  brought 

firom   the   enemy's  country  in  his  ships  into  our  colonial 

ports)  was  licensed  by  the  King's  authority,  it  was  held  that 

an  insurance  on  the  enemy's  ship,  as  well  as  on  the  cargo,  was 

in  furtherance  of  the  same  policy,  which  allowed  the  granting 

of  the  licences  to  authorise  the  trade ;  and  that  effect  oughts 

dierefore,  to  be  given  to  the  ordinary  means  of  indemnity,  by 

(I)  M*CoB])sl  V.  Hector,  8  Boa.  fie        (s)  Ibid. 
P.  113.  (y)  Ibid. 

(«)  £»  fMirt*  Baglehole,  18  Ves.        (i)  Biistow  v.Towera,  OT.R.35. 
529.  (a)  Brandon  v.  Nesbitt,  ibid.  21, 

£4 
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Alien  Enemies. 


Canoot  file  a 
Bill  of  Disco- 
very, 


Right  of  an 
alien  enemy  to 
sue,  merely  sus- 
pended during 
war; 

as  to  contracts 
entered  into 
befoiv; 
but  not  as  to 
contracts  en- 
tered into  during 
war. 


which  that  trade  (^m  the  continuance  of  which  the  public 
must  be  supposed  to  derive  benefit)  may  be  best  promoted  and 
secured;  the  Court  of  King's  Bench  therefore  determined  thatan 
action  brought  by  an  English  agent  to  recover  the  amount  of 
the  insurance  on  the  ship,  might  be  maintained  notwithstanding 
the  ship  belonged  to  an  enemy.  It  was  held,  however,  that 
although  in  such  a  case  the  agent  might  sue,  because  the  King's 
licence  had  purged  the  trust  in  respect  to  him  of  all  its  inju- 
rious consequences  to  the  public  interest,  yet  that  it  had  not 
the  same  effect  of  removing  the  personal  disability  of  the 
principal,  so  as  to  enable  him  to  sue  in  his  own  name  (b). 

The  disability  to  sue  under  which  an  alien  enemy  lies  is 
persona],  and  takes  away  from  the  King*8  enemies  the  benefit 
of  his  Courts,  whether  for  the  purpose  of  immediate  relief  or 
of  gfiving  assistance  in  obtaining  that  relief  elsewhere  ;  there- 
fore an  alien  enemy  cannot  institute  a  suit  for  the  purposes 
of  obtaining  a  discover}-,  even  though  he  seek  no  further 
relief  (c). 

It  is  to  be  observed,  that  the  right  of  an  alien  to  maintain  a 
suit  relating  to  a  contract,  is  only  suspended  by  war,  if  the  con- 
tract was  entered  into  previously  to  the  commencement  of  the 
war,  and  that  it  may  be  enforced  upon  the  restoration  of  peace. 
Upon  this  principle,  in  bankruptcy,  the  proof  of  a  debt  due  to 
an  alien  enemy  upon  a  contract  made  before  the  war  broke 
out,  was  admitted,  reserving  the  dividend  (d).  But  no  suit 
can  be  sustained  to  enforce  an  obligation  arising  upon  a  con- 
tract entered  into  with  an  alien  enemy  during  war,  such  con- 
tract being  absolutely  void  {e).  And  where  a  policy  of  insu- 
rance on  behalf  of  French  subjects  was  entered^ into  just  be- 
fore the  commencement  of  the  war,  upon  which  a  loss  was 
sustained  in  consequence  of  capture  by  a  British  ship  after 
hostilities  had  commenced,  the  proof  of  a  debt  arising  finom 
such  policy,  which  had  been  admitted  by  the  commissioner  in 
bankruptcy,  was  ordered  to  be  expunged  (/*). 

The  principle  upon  which  the  last-mentioned  case  was  de- 


(h)  Kensington  v.  Inglis,  8  East.        (d)  Ex  parte  Boussmaker,  IS  Ves. 

273.  71. 

(c)  Daubignyr.  Davallon,  2Anst.        (e)  Ibid. 
462.  U)  ^'  P^rte  Lee,  13  Ves.  64. 
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cided,  is  fully  stated  by  Lord  Ellenborough  in  Brandon  v.  Cur-  Alien  Enemiei. 

Ung  (^)f  where  it  is  laid  down  by  his  lordship  as  a  rule,  that 

erery  insnrance  on  alien  property  by  a  British  subject  must  be 

understood  with  this  implied  exception,  **  that  it  shall  not 

extend  to  coyer  any  loss  happening  during  the  existence  of 

hostilities  between  the  respective  countries  of  the  assured  or 

assurer.'* 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy  At  wbat  time 
should  be  made  by  plea  before  answer.   Thus,  where  a  bill  was  ^^  oWectioo 
filed  by  a  plaintiff  residing  in  a  foreign  country  at  war  with  takeo. 
this,  for  a  commission  to  examine  witnesses  there,  and  the 
defendant  put  in  an  answer,  an  application  for  an  order  for 
the  commission  was  granted,  though  it  was  objected  that  the 
Court  ought  not  to  grant  a  commission  to  an  enemy's  country, 
the  Court  being,  as  it  seems,  of  opinion  that  the  objection 
had  come  too  late  (A). 

It  does  not  appear  from  any  case  in  the  books,  what  would  Effect  of  «ra  r 
be  the  effect  of  a  war  breaking  out  between  the  country  of  upo°  &  suit 
the  plaintiff  and  this   country,  after  the  conunencement  of  ^c^^"*" 
the  suit,  but  from  analogy  to  what  is  stated  by  Lord  Chief 
Baron  Gilbert  to  be  the  practice  of  the  Court  with  regard  to 
oatlamry,  namely,  that  if  it  is  not  pleaded  it  may  be  shown 
to  the  Court  on  the  hearing,  as  a  peremptory  matter  against 
the  plaintiff's  demands,  because  it  shows  the  right  to  the 
thing  to  be  in  the  King  (t),  it  is  probable   that  the  Court 
would,  under  such  circumstances,  stay  the  proceedings. 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  plea  of  alien 
an  alien  enemy,  to  state  that  the  plaintiff  was  bom  out  of  the  ^^^7' 
Hegance  of  the  King,  and  within  the  liegance  of  a  state  at 
war  with  us ;  but  where  the  plea  contains  words  which  amount 
in  substance  to  an  allegation  of  these  facts,  it  will  be  sufficient, 
although  they  are  not  averred  with  the  same  strictness  that  is 
required  by  the  rules  of  law.  Thus,  where  a  plea  averred  that 
the  plain tiflb  were  Frenchmen ,  aliens  and  enemies  of  the  King^ 
the  Court  held  that  the  plea  was  sufficient,  the  word  alien 
being  a  legal  term,  importing  bom  out  of  the  liegance  of  the 
King,  and  within  the  Hegance  of  some  other  state  ;  and  the 

(/t)  4  East  410.  (i)  Gilb.  For.  Bom.  6S. 

(A)  Cahill  r.  Shepherd,  12Vef.333. 
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between  foreign 
countries. 

Security  for 
costs. 


words,  FrdncLman  and  enemies  to  the  King,  showing  that  they 
were  the  suhjects  of  a  state  at  war  with  this  country  (k). 

It  is  to  he  ohserved  that  the  Courts  here  take  notice, 
without  proof,  of  a  war  in  which  this  country  is  engaged,  but 
a  war  hetween  foreign  countries  must  be  proved  {I). 

In  ail  cases  of  a  person  who  is  permitted  to  sue  in  equitj, 
whether  an  alien  or  natural  born  subject,  if  he  states  himself 
in  his  bill  to  be  resident  abroad,  or  if  it  comes  to  the  know- 
ledge of  the  defendant  that  he  is  actually  so,  the  defendant 
may  obtain  an  order  of  the  Court  that  the  plainti£F  shall,  before 
he  proceeds  further,  give  security  to  answer  to  the  defendant 
the  costs  of  the  suit  (m).     And  so  if  he  comes  in  as  a  peti- 
tioner in  any  stage  of  the  cause,  he  must,  in  like  manner  if 
called  upon,  give  security.   Thus,  in  Drever  ▼.  Maudesley  (n) 
where  a  foreigner,  who  claimed  to  be  a  creditor  of  the  testator 
in  the  cause,  petitioned,  after  the  Master  had  made  hia  report, 
to  have  his  claim  referred  to  the  Master,  the  Court  made  the 
order,  but  upon  condition  of  his  giving  security  for  costs. 
He  musty  however,  appear  to  be  actually  resident  ahroad  (o). 
The  mere  circumstance  of  his  only  being  about  to  go  abroad 
will  not  be  sufficient,  as  he  may  return  (p)  :  but  where  the  bill  ' 
described  the  plaintiff  as  being  confined  in  the  prison  of  Cold- 
bath  Fields,  under  an  order  from  the  Secretary  of  State,  pre- 
paratory to  his  being  removed  from  this  country  under  the 
Alien  Act,  Lord  Thurlow,  upon  motion  after  appearance  and 
before  answer,  made  an  order  that  he  should  give  security  for 
costs.     In  a  subsequent  cause  {q)  his  lordship  said  that  he  had 
made  that  order  on  the  ground  that  if  the  plaintiff  were  sent 
abroad  under  the  Alien  Act,  he  could  not  return ;  and  that  it 
was  therefore  different  from  the  ordinary  case  of  a  plaintiff 
merely  going  abroad,  as  in  such  case  he  may  return  before  the 
cause  is  heard  (r). 


(k)  Daubigny  p.  Davallon,  2  At^t. 
.4G8. 

(/)  Dolder  v.  Lord  Huntingford, 
U  Ves.  202. 

(m)  Melioracchy  v.  Melioniccby, 
2  Ves.  24. 

(n)  6  Russ.  11. 


(o)  Green  v.  Chamoch,  1  Ves.  J. 
306 ;  Hoby  v.  Hitchcock.  5  Ves.  609. 

(p)  For  mora  upon  the  subject  of 
security  for  costs,  see  ante,  p.  S3. 

(9)  Seila2  r.  Hanson,  5  Vei.  861. 

(r)  Hoby  v.  Hitcbeock»  6  Vet. 
600. 
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Sect.  III. 
Persons  outlawed  in  Civil  Actions,  Outlawry. 


Besides  the  disabilities  arising  from  alienage,  there  are  Iq  what  cases 
others  which  may  prevent  a  person  from  maintaining  a  suit  o«'l»wry  dis- 
in  the  courts  of  this  country  as  long  as  such  disabilities  last. 
Hie  first  of  these  which  shall  be  noticed  is  outlawry  in  a  civil 
soit.  **  An  outlaw,"  says  Littleton,  "  is  out  of  the  law  to  sue 
an  action  during  the  time  that  he  is  outlawed  "  (a) ;  and  all 
persons  may  take  advantage  of  the  disability  (fi).  The  maxim 
"  Jrustra  legis  auxilium  implorat  qui  in  legem  commit  tit,'* 
comprises  both  the  reason  and  the  justice  on  which  this  .dis- 
ability stands.  "  Justum  est  enim  judicium"  says  Bracton, 
*'  quod  sine  lege  etjudicio  per  eat  qui  secundum  legem  vivere 
recusat "  (c). 

It  seems,  however,  that  an  outlawry  in  an  action  at  law  will  Must  be  in  ano- 
not  disqualify  the  party  outlawed  from  suing  in  equity  for 
relief  from  his  liability  at  law  in  such  action  {d) ;  thus  if  a  bill 
be  for  relief  against  an  action  at  law,  and  outlawry  be  pleaded 
by  the  defendant  in  the  same  cause,  it  is  a  bad  plea,  because 
the  oatlawry  is  part  of  the  grievance,  and  it  is  exceptio  ejus- 
dem  rei  cujuspetitur  dissolutio  (c). 

Outlawry  in  an  executor  or  in  VLprochein  amy  is  no  disqualifi-   wui  not  disqua- 
cation,  because  they  do  not  claim  in  their  own  right,  the  real  ^*^y  penoas 
plaintiff  being  the  testator  or  infant ;  and  the  outlawry  of  any  J^|^.  *°  "**  *^ 
third  person  is  no  exception  against  him  why  he  should  not 
be  admitted  to  sue  {/) ;  and  so  where  a  husband  and  wife  sue 
as  administrators,  outlawry  in  the  husband  is  no  disqualifi- 
cation.    It  is  stated,  however,  that  outlawry  in  the  plaintiff's  n  .     tl 
testator,  where  the  action  is  brought  by  an  executor,  is  a  good  testator  is  a 

plea  at  law  (at),  although  an  executor  or  administrator  cannot  ^  f^ "" 

,     _         _  ,  suits  oy  ezecu- 

plead  such  outlawry  m  his  testator  (Ji).     The  outlawry  of  a  tor. 

mayor  is  not  a  good  plea  to  an  action  at  law  by  the  mayor  and  Heads  of  cor- 
porations. 

(a)  Co.  litt.  118  s.  (/)  Gilb.  For.  Rem.  54 ;  Arnold 

(6)  Ibid.  V.  Arnold,  Toth.  70 ;  Killigrew  v, 

(e)  Beamet  on  Pleas,  100.  Killigiew,  1  Vem.  184  ;  Swan  v, 

(d)  Old.  in  Chan.  (Ed.  Beames)  Porter,  Hardr.OO. 

175  n.  40.  (g)  Lut.  1604. 

(«)Jeiik« Cent. 37^ Glib. For. Rem.        {h)  Beames  on  Pleas,  103.  n.; 

5t.  Com.  Dig.  Abatement,  K.  2. 
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Persons  absolutely  disqualified  from  suing  : 
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In  a  limited 
jurisdiction  no 
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to  be  pleaded ; 
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Cannot  be 
pleaded  after  an 
order  for  time. 


commonalty ;  and  it  seems  that  such  a  plea  would  not  prevail 
in  equity  (z).  Lord  Redesdale  lays  it  down  that  outlawry  in 
the  relator  of  an  information  constitutes  no  objection  to  him  (k), 
though  from  the  decision  in  Attorney -general  v.  Heath  yhefore 
referred  to  (/),  the  contrary  would  appear  to  be  law ;  but  in 
that  case  it  is  to  be  observed  that  the  relator  sustained  the 
character  of  plaintiff  as  well  as  relator,  and  was  interested  in 
the  subject  of  the  dispute,  and  the  plea  waa  in  substance  a 
plea  of  outlawry  in  the  plaintiff  himself  (m). 

It  seems  that  outlawry  in  Chester  or  Durham  cannot  be 
pleaded  in  disability  of  a  plaintiff  suing  in  one  of  the  Courts 
at  Westminster ;  and  though  this  appears  to  be  laid  down  with 
reference  to  Courts  of  Record,  it  seems  equally  applicable  to 
the  superior  Courts  of  Equity.  A  different  rule,  however,  is 
stated  to  prevail  as  to  outlawry  in  the  Courts  of  the  county 
palatine  and  duchy  of  Lancaster,  which  it  is  said  may  be 
pleaded  in  disability  of  a  plaintiff  suing  in  a  superior  Court  at 
Westminster  («). 

The  proper  way  in  which  to  take  advantage  of  the  outlawry 
of  a  plaintiff,  appears  to  be  by  plea  ante  litem  contestatam, 
that  is,  before  answer,  for  after  answer  the  defendant  admits 
the  plaintiff  to  be  a  proper  person  to  be  answered  to ;  and 
therefore  such  plea  would  then  come  too  late ;  but  it  is  said 
that  if  an  outlawry  be  not  pleaded,  yet  it  may  be  shown  at 
the  hearing  as  a  peremptory  matter  against  the  plaintiff's  de- 
mands, if  it  be  personal,  because  it  shows  the  right  to  the  thing 
in  demand  to  be  in  the  King  (o). 

In  a  case  where  upon  an  amended  bill  the  defendant  had 
procured  an  order  for  six  weeks'  time  to  answer,  instead  of  the 
usual  order  for  "  time  to  plead  answer  and  demur,  not  demurr- 
ing alone,"  and  afterwards  ascertained  that  the  plaintiff  had 
been  outlawed,  and  therefore  moved  that  notwithstanding  the 
order  for  time  to  answer  he  might  be  at  liberty  to  plead  the 
outlawry  in  bar  to  the  plaintiff's  suit,  on  the  ground  that  the 
order  had  been  inconsiderately  obtained,  and  ought  to  have 
been  the  usual  order ;  and  that  at  the  time  it  was  made  the 


(0  Beames  on  riea»,  104. 
{k)  Lord  Red.  181. 
(/)  Ante,  ^.16, 


(m)  Loid  Bed.  186. 

(n)  Beames  on  Pleas,  104;  105. 

(o)  Gilb.  For.  Bern.  63. 


Digitized  by 


Google 


Persons  outlawed  in  Civil  Actions.  61 

defeadant's  solicitor  was  ignorant  of  the  outlawry,  the  Court       Outlawry. 
refused  the  motbn  (p). 

It  has  heen  determined^  however,  that  a  defendant  against  But  may  after 
whom  an  attachment  has  been  issued  for  want  of  an  answer,  ^'  ^  menu 
may  file  a  plea  of  outlawry  (q). 

In  a  plea  of  outlawry,  the  record  of  outlawry  or  the  capias  Plea  of  out- 
thereupon  must  be  pleaded  suhpede  sigilli^  and  is  usually  an-    ^^^* 
aexed  to  the  plea  (r) ;  and  the  defendant  may  show  as  many 
outlawries  as  he  can  (s). 

In  Dalton  v.  Beavan  (0  the  defendant  pleaded  that  the 
plaintiff  was  an  outlaw,  and  annexed  to  his  plea  a  copy  of  the 
record  of  the  proceedings  in  the  outlawry,  and  it  was  contended 
on  behalf  of  the  plaintiff  that  the  proceedings  as  set  out  in  the 
pka  were  irregular,  and  in  violation  of  the  late  Act  of  Par- 
liament called  the  Uniformity  of  Process  Act ;  and  that  as  the 
defect  appeared  on  the  plea  itself,  the  Court  was  bound  to  take 
notice  of  it,  and  to  treat  the  outlawry  as  of  no  force,  but  the 
Master  of  the  Rolls  (Sir  C.  Pepys)  said  that  the  Uniformity  of 
Process  Act  was  merely  directory,  and  did  not  go  to  declare 
that  any  defect  or  omission  in  this  respect  should  render  the. 
proceedings  void.  At  all  events  his  Honor  was  of  opinion 
that  as  the  outlawry  pleaded  was  the  judgment  of  a  compe- 
tent tribunal,  so  long  as  it  remained  on  the  records  of  that 
tribunal  unreversed,  the  Court  was  bound  to  presume  that  it  ■ 
was  regular  and  valid. 

If  a  plaintiff  thinks  a  plea  of  outlawry  insufficient  through  of  aettiog  down 
mispleading  or  otherwise,  he  may,  upon  notice  to  the  clerk  in  ple«- 
court  on  the  other  side,  set  it  down  with  the  registrar  to  be 
debated  with  the  rest  of  the  pleas  and  demurrers  in  Court  (tc) ; 
bat  if  the  plaintiff  shall  not  in  such  case  enter  it  with  the 
registrar  within  eight  days  after  the  same  shall  be  filed,  the 
defendant  may  take  out  process  against  the  plaintiff  for  his  ordi- 
nary costs  (of  five  pounds)  as  if  the  same  had  been  heard  (x). 
If  the  plea  of  outlawry  is  resorted  to ''  in  any  suit  for  that 
doty  touching  which  relief  is  sought  by  the  bill,  it  is  insuffi- 

(p)  Philipi  V.  Gibbons,  1  Vei.  &  (f)  Curs.  Can.  185. 
B  184.  (0  Rolls.  March  5,  18S5. 

(f )  Waters  v,  Cbambent,  1  S.  &  S«  (u)  Curs.  Can.  185, 
225.  {x)  Ord.  in  Chan.  (Kd.  Beames) 

(r)  Tothill  54.  1T5. 
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cient,  according  to  the  rule  of  law,  and  shall  be  diaallowed 
of  course,  as  put  in  for  delay,  and  the  plaintiff  may,  notwith- 
standing  such  plea,  take  out  process  to  enforce  the  defendant 
to  make  a  better  answer,  and  pay  five  marks  costs,  otherwise 
a  plea  of  outlawry  is  always  a  good  plea,  so  long  as  the  out- 
lawry remaineth  in  force,  and  therefore  the  defendant  shall 
not  be  put  to  set  it  down  with  the  registrar  "  (y). 
Costs  of  a  plea  If  on  argument  the  plea  is  over-ruled  the  plaintiff  pays  five 

of  outlawry.  ,  /  v      ,        .^.  •     .  .        ,  , 

pounds  costs  (z) ;  but  if  commissioner  m  the  country  send  up 
a  plea  of  outlawry  in  disability,  the  defendant  shall  have  no 
costs,  although  the  plea  be  allowed,  for  it  might  have  been 
put  in  without  such  commission,  and  the  plaintiff  was  put  to 
an  unnecessary  charge  for  attending  such  commission  (a). 
No  oath  requir-  From  this  it  is  evident  that  a  plea  of  outlawry  need  not  be 
ed  to  a  plea  of  p^^  ^  uipon  oath,  because  if  an  oath  were  required,  attendance 
before  the  commissioner  would  be  necessary.  It  is,  however,  to 
be  observed,  that  by  the  short  note  of  a  case  which  occurs  in 
2  Vem.  (b)  it  is  stated  that  a  plea  of  outlawry  was  over-ruled 
because  it  was  not  put  in  upon  oath.  It  does  not  appear 
from  the  report,  npon  what  gpround  this  point  was  determined ; 
but  it  is  presumed  that  it  must  have  been  on  the  ground  that 
such  oath  was  necessary  to  support  the  averment  in  the  plea 
that  the  plaintiff  was  the  same  person,  because  it  is  quite  clear 
that  in  pleas  of  matters  of  record  the  seal  of  the  Court  is  suffi- 
cient testimony  of  the  truth.  In  a  subsequent  case  in  the  same 
volume  (c),  it  appears  that  a  reference  was  made  to  the  six 
clerks,  whether  by  the  course  of  the  Court  a  plea  of  outlawry, 
with  averment  of  the  same  person,  ought  to  be  upon  oath; 
and  it  was  stated  that  in  Lord  North's  time  it  was  ruled  that 
it  might  be  without  oath,  because  it  might  come  in  on  the  other 
side  to  aver  that  he  was  not  the  same  person.  Whereupon  the 
Court,  as  it  was  only  the  common  averment  of  identity  of  per- 
son, allowed  the  plea  to  be  good  without  oath  (d) ;  and  this 
seems  to  be  in  accordance  with  Lord  Bacon's  order  (e). 

With  respect  to  proceeding  after  an  outlawry   has  been 

(y)  Ord.  in  Chan.  (Ed.  Beames)  (c)  Took  v.  Took,  9  Vem.  198. 

176.  (d)  Vide  ace.  Pratt  v.  Taylor,  1  Ch. 

(z)  1  Newl.  121.  Ca.  287 ;  Freem.  14S.  S.  C. 

(a)  OUb.  For.  Rem.  93.  (e)  Ord.   in  Ch.  (Ed.  Beamd) 

lb)  Parrot  v.  Bowden,^  Vera.  87.  26,  27. 
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tefem&Aj    Lord  Clarendon's  order   sajs,  that  after  outlawry       Otttfawry. 

rcYenedy  the  defendant  on  a  new  subpoena  served  on  him,  and  q^  roceedi 

pajment  unto  him  of  twenty  shillings  costs,  shall  answer  the  io  the  suit  &fter 

same  bill  as  if  such  outlawry  had  not  been  (/).     From  this  it  '^^c'***  of  ^^ 

,  ,       ,  ,  .  ,  outlawry, 

appears  that  under  such  cuxumstances  the  suit  may  be  pro* 

eeeded  in  by  serving  a  new  subpoena,  without  filing  a  bill  of 
reTivor;  but  Lord  Chief  Baron  Gilbert  says,  that  in  such  a  case 
a  bill  of  reriyor  must  be  filed,  because  the  suit  being  abated, 
the  plaintiff  has  no  day  in  Court;  and  it  is  apprehended  that 
such  must  be  the  conne  of  proceeding,  because  the  plea  of 
outlawry  is  part  of  the  record;  and  the  judgment  upon  it,  which 
is  also  on  the  record,  shows  that  the  Court  considerad  the  mat- 
ter alleged  in  the  plea  a  good  reason  why  the  defendant  should 
not  be  called  upon  to  answer  the  plaintiff's  bill.  If  the  suit  is 
to  be  proceeded  with  after  such  a  judgment,  there  must  be 
iome  entry  on  the  record  to  show  that  the  ground  upon  which 
the  Court  gave  its  judgment  has  been  removed,  otherwise  the 
sabseqnent  proceedings  would  be  erroneous,  and  there  seems 
no  other  form  in  which  this  can  be  shown  than  by  bill  of  re- 
vivor, as  suggested  by  Lord  Chief  Baron  Gilbert. 


Sect.  IV. 
Persons  attainted  or  convicted. 


Aftek  judgment  in  a  prosecution  for  treason  or  felony,  the        Effects  of 

criminal  is  said  to  be  attainted,  attinctus  or  blackened.     He  .   Attainder. 
is  no  longer  of  any  credit  or  reputation,  he  cannot  be  a  witness 
in  any  Court,  neither  is  he  capable  of  performing  the  func- 
tions of  another,  for,  by  anticipation  of  his  punishment,  he  is 

already  dead  in  law  (a),  consequently  he  is  incapable  of  main-  Incapacity  to 

taiaing  a  suit  in  any  court  of  justice,  either  civil  or  criminal,  '^*' 

onless  for  the  purpose  of  procuring  a  reversal  of  his  attain-  ^^j't^. 

der  {b).     It  is  also  to  be  observed,  that  the  consequences  of  tonal  estate. 

(/)  OnL  (Ed.  Beames)  175.  (6)  Ex  fmrti  Bullock,  14  Vu.  459. 

(a)  4B1.  Com.  881. 
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Persons  absolutely  disqualified  from  suing  : 


Effects  of 
Attainder. 


What  things 
are  forfeited ; 

in  treason ; 


in  felony. 


From  what 
time  forfeiture 
takes  place. 

Of  real  estates. 


Of  g;oods  and 
chattels. 


attainder  are,  forfeiture  of  all  the  party  a  property,  real  and 
personal,  and  disqualification  from  holding  any  which  he  may 
in  future  acquire  either  by  descent,  purchase  or  contract  (c). 
So  that  even  if  he  had  the  power  of  suing  it  would  be  useless, 
as  he  has  no  power  of  retaining  what  he  sues  for,  even  should 
he  succeed,  the  right  to  the  property  in  such  cases  being  in 
the  Crown. 

With  respect  to  the  forfeiture  of  real  estates  by  attamder, 
there  is  a  distinction  between  attainders  for  treason  and  for 
felony.  By  attainder  for  treason  a  man  forfeits  to  the  King 
all  his  lands  and  tenements  of  inheritance,  whether  fee  simple 
or  fee  tail,  and  all  his  rights  of  entry  in  lands  or  tenements 
which  he  had  at  the  time  of  the  offence  committed,  or  at  any 
time  afterwards,  to  be  for  ever  vested  in  the  Crown,  and  also 
the  profits  of  all  lands  and  tenements  which  he  had  in  his  own 
right,  for  life  or  years,  so  long  as  such  interest  shall  subsist  ((/); 
but  with  respect  to  attainder  for  felony,  the  54  Geo.  3,  c.  145, 
enacts,  that  except  in  cases  of  high  treason,  petit  treason, 
and  murder  or  abetting  the  same,  no  attainder  shall  extend  to 
the  disinheriting  any  heir,  nor  to  the  prejudice  of  the  right  or 
title  of  any  person  except  the  offender  during  his  life  only  ; 
and  upon  the  death  of  the  offender  every  person  to  whom  the 
right  or  interest  of  any  lands  or  tenements,  should  or  might 
after  the  death  of  such  offender  have  appertained,  if  no  such 
attainder  had  been,  may  enter  thereupon  {e). 

The  forfeiture  of  real  estate  consequent  upon  attainder  of 
treason  or  felony,  relates  backwards  to  the  time  of  the 
treason  or  felony  committed,  so  as  to  avoid  all  intermediate 
sales  or  incumbrances,  but  not  those  before  the  fact  (/)* 
The  case  is,  however,  different  with  regard  to  the  forfeiture 
of  goods  and  ch&ttels,  for  that  has  no  relation  backwards, 
so  that  those  only  which  a  man  has  at  tlv3  time  of  con- 
viction  shall  be   forfeited  {g).     But   by  attainder,  not  only 

(e)  Bullock  V,  Dodds,  2  Bain.  &  feiture  in  such  case  does  not  accrue 
Aid.  277.  upon  mere  conviction,  but  only  on 

(d)  4  Bl.  Com.  381.  complete  attainder,  (8  B.  &  Aid.  510, 

(f )  All  copyhold  estates  are  for-  2  Vent  38.)  unless  by  special  custom 
feited  to  the  lord  and  not  to  the  King,    to  the  contrary. 

unless  there  be  an  Act  of  Parliament        (/  )  4  Bl.  Com.  381. 
or  an  express  custom  to  the  contrary,        (g)  Ibid.  387. 
(1  Cruise's  Dig.  361);  and  the  for- 
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all  the  penonal  property  and  rights  of  action  which  a  man       ^^^^^^ 
actually  haa  ia  forfeited;  bat  all  personal  property  and  rights  y      '  ^ 

of  action,  which  accrue  to  the  offender  after  attainder,  are  for- 
feited and  Tested  in  the  Crown  without  office  found ;  so  that 
it  haa  been  held  that  attainder  may  be  well  pleaded  in  bar  to 
an  action  on  a  bill  of  exchange  endorsed  to  the  plaintiff  after 
his  attainder  (A).    There  ia  another  distinction  between  the  What  things 
forfeiture  of  real  and  of  personal  estate^lands  aie  forfeited  J^Jl'IJJ^lSLr. 
upon  aiiaindery  and  not  before ;  goods  and  chattels  are  for* 
feited  upon  conmcHon,  because  in  many  of  the  cases  where  ^y^  conyic* 
goods  are  forfeited  there  never  is  any  attainder,  which  happens  tion. 
only  where  judgment  of  death  or  outlawry  is  given;  and  being 
necessarily  upon  conviction  in  those,  it  is  so  ordered  in  all 
other  cases  (t).     In  outlawries  for  treason  or  felony,  lands  Of  forfeiture 
sre  forfeited  only  by  judgment j  but  goods  and  chattels  are  jj,^*^^** 
farfetted  by  a  man's  being  put  in  the  exigent^  without  stay-  oOencet. 
mg  till  he  is  quinto  exacius  or  finally  outlawed,  for  the  se- 
creting himself  so  long  from  justice  is  construed  into  a  flight 
in  law  (j). 

These  points,  although  they  do  not  immediately  relate  to  Attunder  and 
the  personal  disqualification  from  suing  under  which  a  party  c^^'^^'*^^'^* 
lies  who  has  been  attainted  either  of  treason  or  felony,  ara 
nevertheless  necessary  to  be  adverted  to,  because  if  a  party 
claiming  a  title  to  property  under  an  attainted  person  were 
to  institute  proceedings  in  a  court  of  justice  relating  to  that 
property,  his  claim  might  be  met  by  pleading  the  attainder  of 
the  person  from  whom  his  claim  was  derived  (A) ;  and  in  such  * 
case  the  time  when  the  forfeiture  accrued  may  be  a  very  im- 
portant point  for  consideration. 

Attainder  and  conviction,  like  outlawry,  must  be  taken  ad-  How  taken  ad- 
vantage of  by  plea.  Lord  Redesdale  says,  that  such  a  plea  is  ^^^8«  ^'  • 
very  rare,  and  that  it  would  be  judged  with  the  same  strictness 
as  if  it  were  a  plea  at  law  (/).  In  Burt  v.  Brown  (m)  an 
uistance  of  a  plea  of  conviction  for  manslaughter  appears  to 
have  occurred,  and  the  plea  was  overruled  on  the  ground  that 
the  part  of  the  body  on  which  the  wound  was  inflicted  was 

(k)  Bullock  V.  Dodds,    2   B.  &        (k)  T^rd  Red.  189. 
A1d.S58.  (0  Ibid.  186. 

(t)  4  BI.  Com.  387.  (m)  2  Atk.  399. 

U)  Ibid. 

VOL.  I.  r 
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EffecU  of 
A  tlaiader. 


Plea,  that  the 
act  under  which 
plaintiflf  derives 
title,  was  cri- 
minal. 


f  ffect  of  rever- 
sal of  attainder, 
&c. 


Effect  of  a  ptr* 
don. 


Persons  absolutely  disqualified  from  suing : 

not  sufficiently  described,  and  because  it  was  averred  that  the 
offender  was  tried  at-  the  Galloway  assizes,  without  saying  that 
the  persons  who  tried  him  had  a  commission  of  gaol  delivery, 
or  were  justices  of  oyer  and  terminer. 

It  may  be  observed  here,  that  in  order  to  bar  a  plaintiff's  suit, 
it  is  not  always  necessary  to  show  an  attainder  or  conviction ; 
for  if  a  plea  goes  to  show  that  in  consequence  of  an  offence 
committed  no  title  ever  vested  in  the  plaintiff,  conviction  of 
the  offence  is  not  essential  to  the  plea.  Thus,  in  the  Exche- 
quer, to  a  bill  seeking  the  discovery  of  the  owners  of  a  ship 
captured,  and  payment  of  ransom,  the  defendant  pleaded  that 
the  owner  was  a  natural-born  subject,  and  the  capture  an  act  of 
piracy  ;  and  though  the  Barons  at  first  thought  that  the  plea 
could  not  be  supported  unless  the  plaintiff  had  been  convicted 
of  piracy,  and  the  record  of  the  conviction  had  been  annexed  to 
the  plea^  they  were  finally  of  opinion  that  as  the  plea  showed 
the  capture  was  not  legal,  and  that  therefore  no  title  had  ever 
been  in  the  piaintiff,  the  plea  was  good  (n). 

Where  a  judgment  pronounced  upon  a  conviction  for  treason 
or  felony  is  falsified  or  reversed,  all  former  proceedings  are 
absolutely  set  aside,  and  the  party  stands  as  if  he  had  never 
been  accused,  and  is  restored  in  his  credit,  his  capacity,  his 
blood,  and  his  estates  :  with  regard  to  which  last,  it  is  said, 
that  though  they  be  granted  away  by  the  Crown,  yet  the 
owner  may  enter  upon  the  grantee  with  as  little  ceremony  as  he 
might  enter  upon  a  disseisor  (o).  From  this  it  follows  of 
course  that  he  may,  if  he  is  entitled  to  equitable  relief,  sue 
for  it  in  a  Court  of  Equity,  in  the  same  manner  that  he  might 
have  done  if  no  attainder  had  taken  place. 

The  only  other  way  in  which  the  disqualification  arising 
from  an  attainder  or  conviction  may  be  obviated,  is  by  the 
King's  pardon.  This  formerly  could  only  have  been  granted 
under  the  Great  Seal;  but  now,  by  6  Geo.  4,  c.  25,  s.  1,  a 
wanrant  under  the  Royal  sign  manual,  countersigned  by  one 
of  the  Principal  Secretaries  of  State,  granting  a  free  pardon/ 
and  the  prisoner's  discharge  under  it;  or  granting  a  conditional 


(n)  Fall  v. - 
Red.  190. 


-,  May  1782,  Loid        (o)  4  Bl.  Com.  39S. 
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puidoB,  and  the  perfomuuice  of  such  conditiony  Ib  as  effectual       jF^!^!f 
M  a  pardon  under  the  Great  Seal. 


There  is  a  great  diffBreace  between  the  effect  of  a  pardon  Diflerencebe- 
and  of  a  r^Tomal.  In  the  case  of  the  reversal  of  an  attainder,  1^^^^,^^^^?.'^ 
theparCj  is,  as  we  have  seen,  in  all  respects  replaced  in  the  same 
coadition  that  he  was  in  belbre  the  oommeneeroent  of  the  pro- 
ceedings, and  he  b  restored  to  his  f<mner  credit  and  capacity  ; 
bat  the  effect  of  a  pardon  is  not  so  much  to  restore  his  former, 
as  to  give  him  a  new  credit  and  capacity  (jei).  T\mB  a  person, 
who  has  been  convicted  and  pardoned,  cannot  sue  upon  any 
light  accrued  to  him  before  his  pardon,  although  he  may  for 
a  ri^t  accrued  afterwards  (9). 

With  respect  to  pardons  it  is  to  be  observed,  that  where  they  ^ESkxx  of  condU 
are  conditional  the  effect  of  the  attainder  is  not  removed  till  ^  P^n^n* 
the  condition  has  been  performed ;  therefore,  where  a  man  who 
had  been  attainted  of  felony,  but  pardoned  under  the  8  Geo.  3,  Transportation. 
c.  16,  on  conditloa  of  his  being  transported  to  New  South 
Wales,  returned  to  England  before  the  expiration  of  the  period 
for  which  he  was  transported,  and  commenced  an  action  here 
for  a  demand  accrued  since  his  return,  to  which  the  defendant 
pleaded  the  conviction  and  judgment  in  bar ;  it  was  held  by 
the  Court  of  King's  Bench,  that  the  mere  fact  of  transporta-^ 
tion  did  not  amount  to  an  actual  pardon,  under  the  statute 
8  Geo.  3,  c.  15,  and  that  it  was  necessary  not  only  that  the 
offender  should  be  transported,  but  that  he  should  remain 
in  the  place  to  which  he  was  sent  during  the  time  for  which 
he  was  ordered  to  be  transported,  before  he  could  be  restored 
to  his  civil  rights  (r).  Upon  the  authority  of  the  above  case. 
Sir  J.  Leach  held  that  personal  property  which  did  not  belong 
to  a  felon  at  the  time  of  his  conviction,  but  which  accrued  to 
him  afterwards  during  the  time  of  his  tranq>ortation,  was  for- 
feited to  the  Crown  (5). 

It  is  to  be  observed,  that  in  the  case  of  Bullock  v.  Bodds  lUmisaioo  of 
above  referred  to  the  plamtiff  had  returned  on  the  faith  of  tiamportation. 
an  instrument  under  the  seal  of  the  territory  of  New  South 

(  p)  4  DL  Com.  408.  (r)  BuUgek v.  Dodds,  2  B.  &  Aid. 

(9)    1    Com.    Dig.    Abatement    ^'J>  Roberts  ..Walker,  I  R«.a.& 

r2 
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Wales,  by  which  the  governor  had  remitted  the  remainder  of 
the  plaintiff's  sentence,  under  the  authority  of  the  30  Geo.  3, 
c.  47,  (by  which  His  Majesty  was  empowered  to  authorise  the 
governor  or  lieutenant-governor  of  any  place  to  which  convicts 
are  transported,  to  remit  either  absolutely  or  conditionally  the 
whole  or  any  part  of  their  term  of  transportation,  which  re- 
mission was  to  be  of  the  same  effect  as  if  His  Majesty  had 
signified  his  intention  of  mercy  under  thesig^n  manual,  &c.):  bat 
the  Court  were  of  opinion,  that  the  effect  of  the  remission  of 
sentence  by  the  governor  merely  placed  the  party  in  the  situa- 
tion in  which  he  would  have  been  in  case  he  had  received  a 
warrant  for  a  pardon  under  the  privy  seal  or  sig^  manual, 
which  before  the  6  Geo.  4,  c.  25,  s.  1,  could  not  be  pleaded  as 
a  pardon  (t).  In  consequence  of  this  decision  it  has  been 
enacted  by  the  5  Geo.  4,  c.  84,  s.  26,  that  a  felon  under  sen- 
tence or  order  of  transportation,  receiving  a  remission  of  the  sen- 
tence from  the  governor  or  lieutenant-governor  of  New  South 
Wales,  or  any  other  colony,  who  may  be  authorised  to  grant 
the  same,  while  such  felon  shall  reside  in  a  place  in  which  he 
lawfully  may  reside,  under  such  sentence,  order  or  remission, 
ntay  sue  for  the  recovery  of  any  property  acquired  by  him 
since  his  conviction,  or  for  any  damage  or  injury  sustained. 


Bankrapft. 


Are  under  no 
pet  tonal  dii« 
ability. 


Sect.  V. 

0/  Bankrupts  and  Insolvent  Debtors, 
The  disability  to  maintain  a  suit  on  account  of  alienage, 
outlawry  and  attainder,  arises  partly  from  the  pWntiff  being 
personally  disqualified,  and  partly  from  his  not  being  capable 
of  holding  the  property  which  is  the  object  of  the  suit.  The 
disability  accruing  from  bankruptcy  arises  from  the  latter  cause 
only,  or  rather  from  the  fact  that  by  the  bankruptcy,  all  the 
bankrupt's  property,  whether  in  possession  or  action,  is  vested 
in  his  assignees  (a),  and  a  bankrupt,  even  though  uncertificated, 

(r)  4  Bl.  Com.  400 ;  Gully's  Case ;        (a)  Under  the  old  bankrupt  Jaw, 
Leach's  Cr.  Law.  99.  as  embodied  in  6  Geo.  4,  c.  19,  is.  ^t 
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la  not  penonall J  disqualified  from  suing ;  and  may  in  toMhj      Btnkiiipts. 

cases  sustain  suits  either  at  law  or  in  equity.  _  . . 

^      ^  May  toe  at  Law 

Thus,  under  the  old  bankrupt  law,  if  a  bankrupt  disputed  in certaio cases; 
his  liabUity  to  the  commission^  or  the  Talidity  of  the  adjudica- 
tion under  it»  he  might  maintain  trespass  against  his  assign 
nees  (6),  or  trover  for  his  books  and  papers  (c) ;  and  it  has 
been  held  that  where  assignees  have  employed  the  bankrupt  in 
carrying  on  his  trade  or  manufacture  for  the  benefit  of  the 
estate,  and  paid  him  money  from  time  to  time,  it  is  evidence 
of  such  a  contract  between  him  and  the  assignees  as  will 
enable  him  to  maintain  an  action  against  them  for  a  com- 
pensation  for  his  work  and  labour  (d).  And  so,  as  a  bankrupt, 
though  uncertificated,  can  acquire  and  hold  property  against 
every  one  except  his  assignees,  he  can  maintain  an  action  of 
asncmpnl  against  a  third  person  for  his  own  work  and  labour 
performed  (e),  and  for  money  lent  or  advanced  (/)  since  the 
issuing  of  the  commission  or  fiat ;  and  where  no  claim  is  made 
by  the  assignees,  he  may  also  maintain  trover  for  goods  acquired 
•ha  his  bankruptcy  (^)y  as  well  as  trespass  quare  clausum 
fregitj  for  a  trespass  committed  before  his  bankruptcy  (A)  ;  for 
the  defendant  in  any  of  these  actions  cannot  object  to  the 
bankrupt's  claim  unless  his  assignees  interfere,  and  the  bank- 
rupt in  ^u:t  sues  at  law  as  a  trustee  for  his  assignees  (t). 

In  equity  also,  a  bankrupt  who  has  not  obtained  his  certificate  and  io  Equity ; 
and  is  sued  at  law  upon  a  bond  or  note,  is  entitled  to  file  a  i>ill 
of  discovery  in  order  to  obtain  proof  that  sudi  bond  or  note  for  a  Diseoveiy, 
was  fraudulently  procured ;  and  where  persons  claiming  to  be  l^^*^  *"^  ^^ 
creditors  of  bankrupts,  instead  of  seeking  relief  under  the  com- 

64,  tfae  Conminioiiera  were  directed  (4)  Coles  v.  Bamnr,  4  TauiiL 

to  comrey  to  the  assignees  all  present  754. 

estate  J  the  bankrupt,  whether  real  (e)  Chippendale  «.  Tomlioson,  1 

er  personal,  and  all  fgitore  jpcoperty  C.  B,  L.j  bilk  9.  Osborne,  2  Espi 

which  be  might  acquire  previously  to  140. 

his  obtainme  his  certifioite ;  but  now,  (/)  Evans  v.  Brown,  1  Esp.  170. 

by  the  Bankmpt  Court  Act,  1  &  2  (g)  Fowler  o.  Down,  1  Bos.  &  P. 

WiU.4,  c.se,  SS.25,  26,  allthereal  44;  Larocbe  v.  Wakeman,   Peake 

and  penonal  property  of  the  bankrupt  140 ;  Webb  «.  Ward,  7  T.  R.  296 ; 

vest  in  his  assignees  by  virtue  of  their  Webb  v.  Fox,  7  T.  R.  801. 

appointment.  (A)  Claike  o.  Calvert,  3  Moore, 

(6)   Petkin    v.  Proctor,  2  Wils.  96. 

383.  (t)  Cummingv.  Roebuck,!  Holt 

(c)  Sommenett  v.Jarvis,6Moore,  172;   1  Deacon's  Bankrupt  Laws, 

56;  3B.&B.2,S.C.  555. 
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Banknipte. 


but  not  for 
ReUef. 


Cannot  sue  for 
any  property 
Tested  in  their 
assignees,  e?en 
though  they 
allege  collusion 
between  defend- 
ant and  the 
assignees ; 
or  though  the 
commission  u 
invalid; 


mission,  broaght  an  action  against  the  bankrujpts,  and  the 
bankrapts  filed  a  bill  seeking  a  discovery  in  aid  ef  their  action, 
and  praying  that  the  accounts  between  them  and  the  plaintiffs 
at  law  might  be  taken,  and  that  the  plaintifiis  at  law  might 
pay  the  balance  which  upon  taking  sudi  accounts  might  appear 
to  be  due  from  them,  a  plea  of  bankruptcy  was  oTerruled,  the 
Vice-chancellor  (Sir  Thomas  Plumer)  being  of  opinion,  that 
the  bankrupts  were  entitled  to  the  discovery  and  account, 
although  they  were  not  entitled  to  that  part  of  the  prayer 
which  sought  the  payment  to  them  of  the  balance  (7).  And 
where  a  bill  was  filed  in  the  Court  of  Exchequer  by  an  un* 
certificated  bankrupt  to  which  the  assignees  were  not  par«^ 
ties,  and  it  appeared  that  they  had  failed  in  an  ejectment 
brought  by  them  to  recover  the  premises  in  question,  in  conse- 
quence of  their  not  being  able  to  prove  the  petitioning  creditor's 
debt,  the  Court  retained  the  bill  till  proper  parties  should  be 
added  if  necessary :  the  plaintiff  paying  the  costs  of  the  day  (A). 

In  general,  however,  a  bankrupt,  although  he  is  by  law 
entitled  to  the  surplus  of  his  estate  which  remains  after  pay*^ 
ment  of  his  debts,  cannot  bring  a  bill  in  equity  for  any  pro<> 
perty  which  is  vested  in  his  assignees  under  the  commission, 
even  though  there  may  be  collusion  between  them  and  the  per- 
sons possessed  of  the  property  (/) ;  thus,  where  a  bill  was  filed 
by  a  bankrupt  to  recover  property  due  to  his  estate,  stating 
that  the  commission  against  him  was  invalid,  and  that  there 
was  a  combination  between  his  assignees  and  the  debtor,  to 
which  a  demurrer  was  put  in,  the  Vice-chancellor  (Sir  J. 
Leach),  allowed  the  demurrer,  saying  that  if  it  had  been  true 
that  the  commission  was  invalid,  the  plaintiff  ought  to  have 
tried  its  validity  by  an  action,  and  could  not  by  bill  impeach 
the  commiBsion,  and  that  if  there  were  a  combination  betweea 
the  debtor  and  his  assignees,  his  proper  course  was  to  apply  by 
petition  to  have  the  assignees  removed  and  new  assignees  ap- 
pointed (m). 


(j)  Lowndes  t>.  Taylor,  1  Mad. 
423.  This  decision  was  arterwai-ds 
'  affirmed  on  appeal,  ibid.  425 :  2  Rose 
432. 

(k)  Govet  V.  Armitage,  2  Anst. 
412. 

(I)  An  assignment  under  a  com- 
mission of  bankrupt  does  not  pass 


property  belonging  to  the  bankrupt 
as  factor,  executor  or  trustee.  Vide 
Cook's  B.  L.,  ch.  viu,  s.  16, 16, 17 ; 
vide  etiam,  1  Deacon's  B.  L.,  c.  iz, 
s.  10,  222. 

(m)  Hammond  v.  Attwood,  3  Mad. 
158. 
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In  S^fOffffr.  Bi$ikes(n\  it  was  held  by  Lord  AlTUdey,  ^  Bankrapu.  ^ 
M.R.,  that  a  banknipt  cannot  file  a  bill  for  the  redemption  of  ^^  {„  respect  of 
a  mortgage  in  respect  of  his  right  to  the  surplus  of  his  estate ;  his  right  to  the 
and  in  Benfieldr,  Sohmaiu  (o),  adenrarrer  was  allowed  to  a  bill  ^^^  ^ 
bj  a  bankrupt  against  a  mortgagee  <^  estates  in  England  and 
Berfnce^  for  an  account  and  payment  of  the  balance  to  the  assig- 
aees,  who.  were  made  defendants  and  charged  with  collusion. 

The  principle  upon  which  these  decisions  are  founded  appears  Theoiy  of  Bank- 
to  be,  that  although  the  banknipt  is  entitled  to  an  account  of  the  '^"P^y* 
sorplne  of  his  estate,  yet  "  as  the  theory  of  bankruptcy  is,  that 
the  party  is  a  bankrupt,  because  he  cannot  pay  his  debts ;  the 
frimd  facte  intendment,  therefore,  is,  that  he  has  no  pro- 
p^y  *'  {p)y  all  that  he  has  is  a  mere  right  to  an  account  from 
his  aaaignees;  but  the  pi«samption  being  that  there  is  not 
enongli  for  the  creditors,  he  is  not  considered  as  having  such 
an  interest  in  the  property  sought  as  will  entitle  him  to  main- 
tain a  suit  respecting  it ;  so  that  primd  facie  the  bankrupt 
has  no  demands.     If,  however,  he  states  upon  petition  in  if  assignees 
bamkrapCcy  that  the  apparent  incumbrances  upon  his  property  ^*°J|°*  institute 
are  not  substantial  charges,  and  that  the  assignees  are  pre- 
vented by  the  creditors  from  interfering,  or,  if  the  creditors 
would  permit  them,  refuse  ;  or  if  both  refuse  to  interfere  and  or  refuse  to  do 
give  him  the  chance  of  a  surplus,  the  Court  will  say,  with  ^  > 
refbrence  to  the  dtomnstance  that  the  bankrupt  cannot  sue, 
the  law  supposing  that  he  has  no  interest  in  the  property;  yet 
that  is  not  to  be  acted  upon  to  the  effecting  of  gross  injustice. 
Therefore  if  he  can  give  security  for  costs,  the  Lord  Chancellor  Bankrupt 
[or  Court  of  Bankruptcy]  will  order  the  assignees  to  permit  him  ^^  ^PP'^ 
to  use  their  names,  to  enable  him  to  recover  the  property,  upon  Bankruptcy  for 

his  indemnifying  them  (q),  'f  ye  **> "»« 

their  names. 
As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting  (^^qq^^  g^^  y^\^ 

property  vested  in  his  assignees  under  the  commission,  so  it  assignees  for  an 

has  been  held  that  he  cannot  maintain  a  suit  against  his  ^^°^°^' 

assignees  for  an  account  of  their  receipts  and  payments  under 

the  bankruptcy,  and  for  payment  of  the  surplus.     This  doc- 

(n)  S  Vea.  587.  (f )  Per  Lord  Eldon  in  Beofiold  v. 

(9)  9  Ves.  77.  Solomons,  0  Ves.S4  j  videetiam  Spragg 

(p)  9  Ves.  86.  V,  Binkes,  tu^a. 
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BaoknipU. 


eTcn  though 
uncertificated. 


Persons  absolutely  disqualified  from  suing : 

trine  was  dearly  laid  down  by  Lord  Eldon  in  Saxton  v.  Da- 
vis (r),  and  has  recently  undergone  considerable  discussion, 
in  a  case  before  Lord  Abinger,  C.B.  («),  in  which,  after  a  very 
full  argument,  it  was  decided  that  in  general  the  rule  above 
laid  down,  that  a  bankrupt  cannot  file  a  bill  against  his  as- 
signees for  an  account  of  their  dealings  under  the  bank- 
ruptcy, applies  as  well  to  an  uncertificated  bankrupt  as  to  one 
who  has  obtained  his  certificate.  In  that  case  the  bill  had 
been  filed  against  the  purchaser  of  an  estate  of  the  bankrupt, 
which  had  been  sold  under  the  commission,  for  the  purpose  of 
overturning  the  sale,  and  proceeded  on  the  ground  of  fraud 
and  collusion  between  the  purchaser  and  the  assignees,  which 
were  charged  in  the  bill.  The  bill  also  contained  an  allega- 
tion that  all  the  debts  proved  under  the  commission  had  been 
paid  out  of  the  plaintiff's  effects,  and  that  after  payment 
thereof  there  remained  in  the  hands  of  the  assignees  a  large 
balance  or  surplus,  and  it  prayed  that  the  assignees  might 
account  for  what  they  had  received  and  expended  under  the 
commission,  and  pay  the  surplus  to  plaintiff,  &c.,  and  that 
the  sale  of  the  estate  might  be  declared  fraudulent  and  void 
as  against  the  plaintiff,  and  that  the  purchaser  might  account 
to  him  for  the  rents,  profits  and  produce. 

To  this  bill  one  of  the  asngnees  demurred,  and  the  demurrer 
was  allowed,  Lord  Abinger  being  clearly  of  opinion,  that  as 
far  as  regarded  the  assignee  who  had  demunred,  supposing 
the  case  to  have  stood  only  on  the  question  of  filing  the  bill 
against  the  assignees,  the  bill  could  not  be  sustained.  His 
Lordship,  however,  sud,  that  the  point  which  gave  him  the 
greatest  difficulty  was,  whether  independently  of  any  question 
of  account  the  assignees  might  not  still  be  made  to  answer,  on 
the  ground  that  the  combination  charged  between  the  pur- 
chaser and  the  assignees  raised  a  question  which  could  not 
be  disposed  of  on  demurrer;  he  was,  however,  ultimately  of 
opinion  that  supposing  the  suit  had  been  for  the  sole  purpose 
of  avoiding  the  sale,  the  relief  prayed  against  the  purchaser 
did  not  require  the  assignees  to  be  joined  in  the  suit,  and 
therefore,  upon  the  ground  that  a  bankrupt  uncertificated  can- 

(r)  le  Yes.  72.       («)  TarletoB  v.  Hornby,  1  Youoge  &  CoHjer,  17. 
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not  be  allowed  to  caQ  upon  his  aaaignaea  for  a  general  accoant      Bmkrupte. 
of  aU  tbeir  txanaactionSy  which  he  might  have  bj  applying  to  " 

the  Conrt  of  Bankruptcy,  and  on  the  ground  that  the  relief 
•ought  against  the  other  defendant  did  not  in  the  least,  either 
of  necessity  or  in  any  respect  of  convenience,  require  the 
assignees  to  be  joined  in  the  suit,  he  allowed  the  demurrer. 

It  is  to  be  observed,  that  whatever  property  a  bankrupt  has,  Banknipt  caa- 
or,  to  use  a  technical  expression,  may  depart  withf  becomes,  ^ij^/a^rwld- 
upon  bankruptcy,  the  property  of  the  assignees,  who  are  to  have 
it  for  the  benefit  of  the  creditors ;  and  the  circumstance  of  such 
property  being  in  a  foreign  country  where  the  bankrupt  laws 
of  this  country  do  not  prevail,  makes  no  difference;  so  that  a 
bankrupt  cannot  maintain  a  suit  in  this  country,  even  though  the 
property  in  respect  of  which  the  suit  is  instituted  is  in  another 
country.  This  principle  is  laid  down  with  regard  to  personal 
property  in  a  great  many  cases  {t\  and  has  been  recognised  as 
applieable  to  real  estates  in  Scotland  and  the  colonies.  In  C/evc  or  in  the  colo- 
V.  Mills  («),  it  was  said  by  Lord  Mansfield  that  although  the  ^^^  > 
statutes  of  bankruptcy  do  not  extend  to  the  colonies,  yet 
that  the  assignment  under  the  commission  is  in  the  Courts 
abroad  considered  voluntary,  and  as  such  takes  effect  be- 
tween the  assignees  and  the  bankrupt,  although  it  does  not 
affect  the  rights  of  other  creditors.  Upon  the  same  principle  it  or  in  Scotland, 
is  that  a  great  number  of  estates  in  Scotland  and  the  colonies 
have  been  sold  under  commissions  of  bankruptcy  in  England, 
and  upon  this  ground  the  Court  refused  to  entertain  a  bill  by 
a  bankrupt  against  the  mortgagee  of  an  estate  in  Berbice,  for 
an  account,  because,  although  the  estate  was  in  a  country  to 
which  the  bankrupt  laws  did  not  extend,  the  disposition  of 
that  property  was  nevertheless  in  the  assignees  here,  and  by 
the  intendment  of  the  law  the  bankrupt  had  no  interest  in  the 
property  which  entitled  him  to  sue  (x). 

AU  doubt  upon  this  point,  however,  has  been  set  at  rest,  by 
the  6  Geo.  4,  c.  16,  s.  64,  by  which  it  is  directed  that  the  con- 
veyance to  be  executed  by  the  commissioners  to  the  assig- 
nees shall  be  of  all  lands,  tenements  and  hereditaments  (except 

(0  SUl  V.  Wonwick,  1  H.  B).  665  ;  (u)  Cooke's  Bankrupt  Laws,  297. 
Hooter  v.  Potts,  4  T.  R.  182 ;  and  (x)  Benfield  r.  Solomons,  0  Ves. 
PhSUips  V.  Hunter,  2  H.  B.  402.  77. 
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,  Battkinpti.  ^  co|)yhold  or  customary)  in  fingland,  Scotland,  Ireland,  or  in 
any  of  the  dominions,  plantations  or  colonies  belonging  to 
His  Majesty,  to  which  any  bankrupt  b  entitled,  &c.,  with  a 
proviso  whereby  it  is  directed  that  where  according  to  the  laws 
of  any  such  plantation  or  colony  such  deed  would  require  re- 
gistration, enrollment  or  recording,  the  same  shall  be  so  regis- 
tered, enrolled  or  recorded  according  to  the  laws  of  such 
plantation  or  colony ;  and  no  such  deed  shall  invalidate  the 
title  of  any  purchaser  for  valuable  consideration  prior  to  such 
regfistration,  enrollment  or  recording,  without  notice  that  such 
commission  has  issued.  And  by  the  Bankruptcy  Court  Act, 
1  &  2  Will.  4,  c.  56,  B.  26,  it  is  declared,  that  all  the  present 
and  future  real  estate  of  any  bankrupt,  whether  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  In  any  of  the 
dominions,  plantations  or  colonies  belonging  to  His  Majesty, 
which  by  the  abore  Act  is  directed  to  be  conveyed  by  the 
commissioners  to  the  assignees,  shall  vest  in  such  assignees 
by  virtue  of  their  appointment,  without  any  deed  of  conveyance 
for  that  purpose;  and  that  as  often  as  any  assignee  or  assignees 
shall  die  or  be  removed  or  displaced,  and  any  new  assignee 
or  assignees  shall  be  duly  appointed,  such  of  the  aforesaid  real 
estate  as  shall  remain  unsold  er  unconveyed,  shall,  by  virtue 
of  such  appointment,  vest  in  such  new  assignee  or  assignees, 
either  alone  or  jointly  with  the  existing  assignees,  as  the  case 
may  require,  without  any  conveyance  for  the  purpose.  By 
the  27th  sect,  of  the  same  Act  it  is  declared,  that  where  accord- 
ing to  the  laws  in  force  a  conveyance  of  the  property  of  a 
bankrupt  would  require  to  be  registered,  recorded  or  enrolled 
in  any  register  office  in  England,  Wales  or  Ireland,  or  in  any 
reg^try  office,  court  or  place  in  Scotland,  or  any  of  the 
dominions  or  plantations  belonging  to  His  Majesty,  a  certificate 
of  the  appointment  of  the  assignee  in  the  form  therein  men- 
tioned, shall  be  registered  in  the  same  place,  and  have  the 
same  effect  as  the  registry,  enrolling  or  recording  of  any  con- 
veyance or  assignment  of  the  bankrupt's  estate  or  effects 
which,  by  the  laws  of  the  country,  is  required  to  be  reg^tered, 
recorded  or  enrolled,  &c. 
f  nsolveat  T^^  rules  with  regard  to  bankrupts  apply  by  analogy  to  in- 

^lebtorg.  solvent  debtors,  who  are  equally  considered  as  being  devested  of 
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^  light  to  wmintain  a  suit  in  rMpeet  of  any  furplns  to  which       |^^^^^ 
tiiey  flnay  evantnally  be  entitled  (y).    Thm,  where  a  Mil  waa 


iiledhy  an  uisolTeiit  debtor  against  his  aflaigneea,  under  the  Cannot  sue  their 

14Geo.  3,c.77,  and  alio  againsta  debtw  to  his  estate,  stating  J^^^f^uw 

coRosion  between  them,  and  praying  that  the  assignees  might  be  cttattt. 

renovedy  and  that  a  specific  performance  of  an  agreement  for 

a  lease  might  be  decreed  against  the  debtor,  to  which  bill  a 

plea  was  pat  in  by  the  debtor  stating  the  assignment  under 

the  Act,  &c.,  the  plea  was  held  to  be  good  (s).    The  reasons 

for  the  jadgment  in  that  case  are  not  given  in  the  report;  but 

it  was  considered  by  Lord  Eldon  as  an  authority  for  the  rule, 

that  an  insolvent  debtor  is  placed  in  the  same  situation  as  that 

in  which  a  bankrupt  is,  rii.  "  that  the  oider,  disposition  and 

management  of  the  estate  is  so  far  taken  out  of  the  party,  that 

he  cannot  sue  in  respect  of  the  surplus  "  (a). 

But  although  neither  a  bankrupt  nor  an  insolvent  debtor  can  Seau  persons 
sue  in  respect  ^  their  interest  in  the  surplus  of  the  property,  „,Jj^^'^ 
yet  as  they  have  such  an  interest  in  the  surplus  as  is  capable  of  mentbybaX 
assignment,  it  seems  that  the  persons  claiming  under  such  ">P|^^  ">*^~ 
asrignments,  if  made  for  valuable  considerations,  may  main- 
tain bills  respecting  them*    This  appears  to  have  been  the 
opinion  of  Lord  Alvanley,  in  Spragg  v.  Bvdken  (^),  though 
his  loidship  seems  to  have  doubted  whether  the  Court  had  not 
gone  too  far  in  permitting  such  assignments,  and  to  have  held, 
tiiat  a  party  could  not  parcel  out  a  right  in  accounts  to  be  taken 
to  different  persons,  so  that  eveiy  one  of  those  persons  might 
file  a  bill  pro  interesie  9uo. 

The  disability  of  a  bankrupt  to  maintain  a  suit,  does  not  Certificated 
apply  to  a  certificated  bankrupt  suing  in  respect  of  property  ^^^^J^f^,, 
acquired  subsequently  to  the  allowance  of  his  certificate ;  but  perty  acquiied 
by  the  6  Geo.  4,  c.  16,  it  is  enacted,  that  if  any  person  who  ^J^"^"*^^  ^ 
shall  already  have  been  discharged  by  certificate,  or  who  shall  unless  in  the 
have  compounded  with  his  oreditoro,  or  who  shall  have  been  f^^^  second 
discharged  by  any  Insolvent  Aets,  shall  be  or  become  bank*^  ^  ^' 

rupt,  and  obtain  his  certificate,  such  certificate,  unless  his 
estate  shall  produce,  after  all  charges,  sufficient  to  pay  every 

(y)  Gill  V.  Heming,  1  Ridg.  P.C.        (a)  0  Yes.  85. 
431 ;  Spragg  v,  Diokes,  6  Yes.  683.         (6)  Supra, 
(t)  Bowser  v.  Unghes,  1  Anst.  101. 
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By  tbe  Intol* 
vent  Act, 


Aftar-tcquiied 
property  of  in- 
aolvent,  which 
cannot  be  taken 
in  execatioo, 
muat  be  con- 
veyed or  assign* 
ed  to  assignee, 
and  if  insolvent 
leAises  to  con- 
vey or  assign  it, 


ereditor  under  the  commiMion  15  a.  in  the  pound,  shall  only 
protect  his  person  from  arrest  and  imprisonment;  but  his 
future  estate  and  effects,  except  his  tools  of  trade  and  neces- 
sary household  furniture,  and  the  wearing  apparel  of  himself, 
his  wife  and  children,  shall  vest  in  the  assignees  under  the 
commission,  who  shall  be  entitled  to  seize  the  same  in  like 
manner  as  they  might  have  seized  property  of  which  such 
bankrupt  was  possessed  at  the  issuing  of  the  commission. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  far 
as  regards  the  right  to  sue  for  property  acquired  previous  to 
his  discharge,  is  similar  to  that  of  a  certificated  bankrupt ; 
bat  there  is  a  material  difference  in  their  situations  with  regard 
to  after-acquired  property.  A  bankrupt  may,  as  we  have  seen, 
after  the  allowance  of  his  certificate,  become  entitled  to  pro- 
perty in  the  same  manner  that  he  might  before  his  bankruptcy, 
unless  it  be  the  case  of  a  second  bankruptcy,  where  he  has  not 
paid  \5a.  in  the  pound;  but  in  the  case  of  an  insolvent 
debtor,  his  future  property  is  made  liable  to  the  payment  of 
his  debts  contracted  before  his  discharge. 

By  the  57th  section  of  the  Act,  before  any  adjudication  is 
made,  the  prisoner  is  to  execute  a  warrant  of  attorney  to 
authorise  the  entering  up  of  a  judgment  against  him,  at  the 
suit  of  his  assignees,  for  the  amount  of  the  debts  stated  in 
his  schedule,  which  judgment  is  to  have  the  form  of  a  recog- 
nizance ;  and  if  at  any  time  it  shall  appear  to  the  satisfaction 
of  the  Court  that  such  prisoner  is  of  ability  to  pay  such  debts, 
or  any  part  thereof,  or  that  he  is  dead  leaving  assets  for  that 
purpose,  the  Court  may  permit  execution  to  be  taken  out 
thereupon  for  such  sum  of  money  as  under  all  the  circum- 
stances of  the  case  the  Court  shall  require,  which  sum  is  to 
be  distributed  rateably  amongst  the  creditors  of  the  insolvent ; 
and  by  the  58th  and  59th  sections,  where  an  insolvent  shall 
after  discharge  become  entitled  to  property  which  cannot  be 
taken  in  execution  under  the  judgment  to  be  entered  up  on 
the  before-mentioned  warrant  of  attorney,  the  assignee  may, 
in  case  the  insolvent  refuses  to  convey  or  assign  such  property, 
apply  to  the  Court  by  petition,  and  upon  such  petition  the 
Court  may  cause  the  insolvent  to  be  apprehended  and  com- 
mitted to  custody  until  he  transfers  or  assigns  such  property 
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to  his  assignees ;  and  in  case  any  person  shall  become  pos-        u^btom! 


of  any  stock  or  other  property  belonging  to  the  insol- 

Tenty  or  held  in  trust  for  him,  or  for  his  use  and  benefit,  or  to  be  it  ^be 

which  he  shall  be  in  any  way  entitled,  or  shall  be  in  any  man-  ^  committed 

ner  indebted  to  snch  insolvent,  the  Court  may,  upon  applica-  ^  be  doee; 

tion  of  any  assiirnee  or  creditor  of  the  insolrent,  cause  notice 

to  be  given  to  such  person,  directing  him  to  hold  or  retain  the  ^^^{the 

property  till  further  order,  and  thereupon  It  shall  be  lawful  for  bolder  of  the 

such  Court  to  order  such  property  to  be  delivered  over  to  the  ^?^^*J<f5l^ 

assignee  of  the  insolvent,  for  the  general  benefit  of  the  auignees. 

creditors. 

The  effect  of  these  clauses  in  the  Act,  it  is  to  be  observed,  ^*^^  that  till 

Asiignees  claun 
is  not  absolutely  to  vest  the  future  property  of  the  insolvent  in  the  after-ae* 

his  assignee,  but  merely  to  give  the  assignee,  on  application  to  T*"^  prop^7« 
the  Court,  power  to  get  at  it,  and  to  apply  it  for  the  benefit  of  may  sue  for  it. 
creditors.  It  would  seem,  therefore,  that  for  such  future  pro- 
perty, a  person  who  has  taken  advantage  of  the  Insolvent  Act, 
most  be  entitled  to  sue,  at  least  till  an  assignment  has  been 
made  to  the  assignee,  pursuant  to  the  provisions  of  the  58th 
section. 

The  proper  course  by  which  to  take  advantage  of  the  bank-  In  what  cases 
raptey  or  insolvency  of  the  plaintiff  in  a  suit,  if  such  bank-  \^^^^  ^ 
ruptcy  or  insolvency  has  occurred  previously  to  the  filing  of  ■hould  be  uken 
the  bill,  is  by  demurrer,  if  the  fact  appears  upon  the  bill  (c),   b^^^J^rrer'; 
and  if  the  fiact  does  not  appear  it  should  be  pleaded.  In  Bowser 
V.  Hughes  (c/),  which  was  the  case  of  a  plea  to  a  bill  by  an  in- 
solvent debtor  against  his  assignees  and  a  debtor  to  the  estate, 
the  fiicts  stated  in  the  plea  appeared  upon  the  face  of  the  bill, 
and  yet  the  plea  was  held  good  ;  and  it  has  been  held,  that  as   when  it  may  be 
at  law  any  matter  which  arises  between  the  declaration  and  P^^*<^' 
the  plea  may  be  pleaded,  so  bankruptcy  or  other  matters 
arising  between  the  bill  and  plea  may  be  pleaded  in  equity(«). 

In  pleading  bankruptcy,  all  the  facts  should  be  stated  sue-  Form  of  a  Plea 
eessivBly  and  distinctly ;  and  it  will  not  be  sufficient  to  say  ^  »*n^P*cy. 
that  a  commission  or  fiat  of  bankruptcy  was  duly  issued 
against  the  plaintiff,  under  which  he  was  duly  found  and 
declared  a  bankrupt,  and  that  all  his  estate  and  effecU  have 

(c)  Beolield  r.  Solomons,  9  Ves.      (d)  1  Anst.  101. 
n.  (•)  Turner  v.  Robinson,  1 3.  &  S.  S. 
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Eflect  of        been  thereupon  duly  transferred  to  or  become  vested  in  his  assig- 
Insoivency.      ^^^  if) »  *  P^®*^  ®^  bankruptcy  must  state  distinctly  the  trading, 

' V  the  contracting  debts,  the  petitioning  creditor's  debt,  the  atl 

of  bankruptcy,  the  conunission  or  fiat,  and  the  finding  bank- 
rupt.    It  was  formerly  necessary  to  state  the  assignment  of 
the  personal  estate  to  the  assignees ;  and  if  real  estate  was  m 
question,  it  was  required  that  the  baigain  and  sale  should  be 
clearly  mentioned  (g).    That  part  of  the  plea  is  now  inappli- 
cable, as  in  fact,  under  the  Bankruptcy  Court  Act,  no  assign- 
ment or  bargain  and  sale  is  necessary,  all  the  real  and  personal 
estate  of  a  bankrupt  being,  by  the  Act,  vested  in  his  assignees 
upon  their  appointment  (A). 
As  to  the  effect       With  respect  to  the  bankruptcy  of  the  plaintiff  after  the 
of  plai^Qtij^aaeT  commencement  of  a  suit,  or  after  plea  and  answer  put  in,  some 
suitcommenced.  doubt  appears  to  be  entertained  whether,  in   the  Court  of 
In  the  Exche-     Chancery,  such  an  event  operates  as  an  abatement  or  not.    In 
meni  of  suit.      ^®  Court  of  Exchequer  it  has  been  frequently  determined,  that 
proceedings  do  not  abate  by  the  bankruptcy  of  the  plaintiff  (t); 
Seeut  in  Chan-    ^a^  in  the  Court  of  Chancery  it  seems  to  be  otherwise.    In 
Sellas  V.  Dawson  (A),  Lord  Thurlow  appears  to  have  been  of 
opinion,  that  bankruptcy  would  abate  a  suit  in  any  stage  prior 
to  the  judgment ;  and  that  the  bankruptcy  of  a  sole  plaintiff 
so  far  put  an  end  to  the  suit,  that  the  assignees  oould  not  add 
to  it  by  mere  supplemental  bill,  but  must  file  another  original 
hUl  in  the  nature  of  a  supplemental  bill  {[) ;  and  in  Randall  v. 
Mumford  (m).  Lord  Eldon  observed,  that  without  saying  whe- 
ther bankruptcy  is  or  is  not  strictly  an  abatement,  the  Court  has 
said,  that  according  to  the  course  of  the  Court,  the  suit  has 
become  as  defective  as  if  it  were  abated  (n). 
Pnctice  in  case       The  difference  in  the  way  in  which  the  two  Courts  look 
^I^^P^y  ^^  upon  the  effect  of  the  bankruptcy  of  the  plaintiff  pm<2m^tf  liU, 
has  led  to  considerable  difference  in  their  rules  of  practice  upon 
ia  the  Ezche-      the  occasion.  In  the  Court  of  Exchequer  the  practice  is,  for  the 
^^^'  assignees  of  a  bankrupt,  if  they  wish  to  take  advantage  of  a 

(/)  Carleton  v.  Leighton,  3  Mer.  460  n.  ;  Randall  v.    Mumford,   18 

667.  Ves.  426. 

(jg)  Ibid.  Arg.  669.  (k)  %  Anst  458. 

(ft)  1  &  a  Will.  4,  c.  56,  ss.  25,  (<)  Harrison  v.  Ridley,  Com.  R. 

26.  580;  Lord  Red.  64. 

(0   Bramhall   v.  Cross,    cited  2  (m)  18  Ves.  426. 

Anst.  469 ;  Davidson  v.  Butler,  ibid.  (n)  VidM  1  Atk.  263,  notis. 
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mil  eommeixced  by  him,  to  file  a  supplemental  bill ;  if  they       Effect  of 
omit  to  do  so  within  the  usual  period,  the  defendant  may      insolveocy?' 

more  to  dismifw  the  bill,  in  which  case  an  undertaking  to  speed    ^         v * 

the  eauae  will  be  of  qo  aTail,  and  the  bill  will  be  dismissed 
with  costs. 

In  the  Conrt  of  Chancery,  however,  the  practice  is  other-  inChaaMiy; 
wise.    The  effect  of  bankruptcy  in  that  Court  is  considered  so 
&r  to  abate  tl^e  suit,  that  a  common  order  to  dismiss  for  want 
of  prosecution,  having  been  obtained  when  the  bill  was  in  fact  out 
of  Court,  is  considered  aa  a  mere  nullity,  and  upon  that  ground 
Lord  Thurlow  refused  to  discharge  one  which  had  been  obtained 
under  such  circumstances  (o).     It  seems,  however,  that  bank-  not  a  complete 
niptey  is  not  considered  in  Chancery  as  a  complete  abatement  abatement, 
of  the  suit,  and  that  if  the  assignees  wish  to  continue  it,  they 
must  do  so,  not  by  bill  of  revivor,  but  by  a  supplemental  bill  in  Suit  must  be 
the  nature  of  a  bill  of  revivor,  and  that  if  the  defendant  wishes  «>n*io««d  by 


to  get  rid  of  the  suit  entirely,  although  he  cannot  make  the  Bin. 
ordinary  motion  to  dismiss,  he  must  adopt  a  course  of  pro-  In  caiea  of 
ceeding  analogous  to  that  pursued  where  the  plaintiff  obtains  banlmipt  mL 
an  injunction  and  dies,  in  which  case  the  defendant  may  move  plaintiff,  defen« 
that  the  injunction  be  dissolved,  unless  the  representatives  of  m<|tVtG^mis8- 
tfae  deceased  pbintiff  revive  within  a  CMtain  time(/>).     He  but  must  mo?e 
must  move  that  the  assignees  may,  within  a  fortnight  after  ^^^'  ^^^"^^ 
notice  of  the  order,  file  a  supplemental  bill  against  him,  or  in  plemental  Bill 
de&ult  thereof,  that  the  plaintiff's  IhII  may  stand  dismissed.  ^^^^V  ^^^^ 
This  is,  however,  not  a  motion  of  course,  and  the  assigneea  Motion  must  be 
mnst  be  served  with  it.     It  should  also  be  supported  by  an  ^pon  notice, 
affidavit  of  facts  (9),  and  it  is  to  be  observed,  that  the  dlnnis-  ^^ani^a^; 
sal  will  be  without  costs,  as  a  bankrupt  cannot  be  made  to  pay  dismissal  will  be 
costs  (r).  without  costs. 

The  rule  of  practice  by  which  a  defendant  is  required  to  Wherebanknipt 
give  notice  to  the  assignees  in  the  case  of  the  bankruptcy  ^^^'^ 'Y^*^' 
of  a  plaintiff,  is  confined  to  the  case  of  a  sole  plaintiff,  who,  may  move  to 
becoming  bankrupt,  is  supposed  to  be  negligent  of  what  is  <b*°"*** 
sought  by  the  bill,  and  the  Court,  to  prevent  surprise  and 
save  expense,  requires  notice  to  be  given  to  the  assignees,  but 


(0 
(P) 


Sellas  V.  Dawson,  ubi  tupra,  (q)  Porter  v.  Cox,  6  Mad.  80. 

Wheeler  «.  MaUns,  4  Mad.        (r)  Wheeler  o.  Malins,  4  Mad. 
171.  171. 
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there  is  no  instance  where  the  Court  has  taken  upon  itself  to 
interpose  the  rule  where  there  are  two  plaintiffs,  one  of  whom 
is  solvent  and  the  other  insolvent,  for  it  is  as  competent  to  (htf 
solvent  plaintiff  as  it  is  to  the  assignees  to  rectify  the  suit  (<). 

In  the  case  of  injunctions  granted  at  the  suit  of  a  plaintiff 
who  afterwards  becomes  bankrupt,  the  course  of  proceeding  ap- 
pears to  be  somewhat  different  from  what  it  is  under  ordinary 
circumstances.  In  such  case,  the  practice  which  the  Court  of 
Chancery  has  adopted  is  to  require  the  bankrupt  to  bring  his 
assignees  before  the  Court  by  bill  of  revivor,  or  supplemental 
bill  in  the  nature  of  a  bill  of  revivor,  or  by  whatever  name  it  is 
called ;  and  the  Court  will  make  an  order  to  dissolve  the  in- 
junction and  dismiss  the  bill,  unless  the  assignees  shall  be 
brought  before  it  within  a  reasonable  time  (/),  which  order 
it  seems,  may  be  served  upon  the  bankrupt  alone,  as  it 
is  supposed  that  the  bankrupt  will  find  the  means  of  giving  his 
assignees  notice  (u).     Such  an  order  will  also  be  without  costs. 

The  practice  in  the  Court  of  Exchequer  in  this  respect 
appears  to  be  similar  to  that  of  the  Court  of  Chancery  (x). 

It  is  proper  in  this  place  to  notice  a  point  which  has  been 
much  discussed,  and  upon  which  there  appears  to  have  existed 
considerable  diversity  of  opinion,  especially  between  the  Courts 
of  Exchequer  and  Chanceiy,  viz.  the  right  of  the  assignees  of 
a  bankrupt  to  institute  a  suit  without  the  concurrence  of  the 
creditors,  or  rather  with  respect  to  the  right  of  the  defendant 
to  avail  himself  of  the  omission  of  the  assignees  to  obtain  such 
concurrence,  and  the  manner  in  which  he  is  to  insist  Upon  such 
right. 

By  the  5  Geo.  2,  c.  30,  s.  3B,  it  was  provided  that  no  suit  in 
equity  should  be  commenced  by  any  assignee  or  assignees,  with- 
out the  consent  of  the  major  part  in  value  of  the  creditors  of 
such  bankrupt,  who  should  be  present  at  a  meeting  to  be 
held  pursuant  to  notice  given  in  the  London  Gazette  for 
that  purpose ;  and  by  the  6  Geo.  4,  c.  16,  by  which  the 
5  Geo.  2,  c.  30,  is  r^)ealed,  it  is  enacted  (y)  that  the  assignees, 

(s)  Caddick  v.  Masson,!  Sim.  501 ;  (u)  Randall  v,  Mumford.  18  Ves. 

Latham  o.  Kenrick,  ibid.  502.  484 ;  Wheeler  v.Malins,  4  Mad.  171. 

(t)  Randall  ».  Mumford,  18  Ves.  (x)  1  Fowl.  K.  P.  S8«. 

424.  (y)  Sect.  88. 
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with  the  consent  of  the  major  part  in  value  of  the  ere- 
ihtore,  who  shall  have  proved  under  the  commission,  present  at 
wiy  meeting,  whereof,  and  of  the  purport  whereof  twenty-one 
days'  notice  shall  have  been  given  in  the  London  Gazette,  may 
do  certain  acts  therein  specified,  and  that  no  suit  in  equity 
shall  be  commenced  by  the  assignees  without  such  consent  as 
aforesaid,  provided  that  if  one-third  in  value  or  upwards  of 
such  creditors  shall  not  attend  at  any  such  meeting,  (whereof 
such  notice  shall  have  been  given  as  aforesaid,)  the  assignees 
shall  have  power,  with  the  consent  of  the  commissioners  testi- 
fied in  writing  under  their  hands,  to  do  any  of  the  acts  aforesaid. 
The  first  reported  case  in  which  the  right  of  the  defendant 
in  equity  to  avail  himself  of  the  omission  on  the  part  of  the 
plaintiff  to  procure   the  necessary  consent  of  the   creditors 
under  the  5  Geo.  2,  c.  30,  s.  38,  was  that  of  Ocklestone  v. 
Benson  (z),  which  came  before  Sir  John  Leach,  V.  C,  upon  a 
plea,  when  his  Honor  allowed  the  plea,  observing,  that  if  the 
creditors  are  not  bound  by  the  result  of  a  suit  which  is  com- 
menced by  the  assignees  without  the  consent  of  the  creditors, 
then  it  is  not  fit  that  the  defendant  should  be  vexed  in  a  suit,' 
which  at  the  pleasure  of  the  creditors,  may  be  to  him  fruitless ; 
and  that,  if  the  creditors  are  bound  by  such  a  suit,  then  it  is 
fit  that  a  plea  should  be  favoured  which  is  in  furtherance  of 
the  purposes  of  the  statute.     The  same  question  was  after- 
wards raised  in  Sevan  v.  LewU  (a),  which  was  the  case  of  a 
supplemental  bill  filed  by  assignees  in  consequence  of  one  of 
the  plaintifis  in  the  original  suit  having  become  bankrupt. 
There  was  no  plea,  nor  was  the  point  raised  by  the  answer,  but 
the  objection  was  taken  at  the  hearing  and  overruled  by  the 
V.C.  (Sir  A.  Hart,)  who  said  that  as  the  objection  now  in- 
sisted on  had  not  been  raised  by  the  answer,  he  was  not  at 
liberty,  upon  reading  the  record,  to  assume  that  the  assignees 
had  not  had  the  assent  of  the  creditors. 

In  Bozon  v.  Williams  (6),  which  occurred  in  the  Exche^ 
quer  upon  a  plea,  the  judgment  was  in  favour  of  the  plea, 
chiefly  upon  the  authority  of  the  decbion  which  had  been 
come  to  in  Ocklestone  v.  Benson.    The  Lord  Chief  Baron  (Sir 

(0  I S- «f  S.  ^5.  (6)  2  Young  &  J.  475, 

(a)  S  Glyri  &  Jaraeton.  245.  ^  * 

VOL.  I.  O 
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Suit*  by        W.  Alexander)  in  pronouncing  the  judgment  on  that  occasion, 
mgoees.      confessed  that  when  the  case  was  first  opened,  he  considered  that 
the  effect  of  the  statute  would  have  been  merely  to  render  the 
assignee  liable  for  misconduct  in  instituting  a  suit  without  the 
consent  required  by  the  Act,  and  to  give  the  creditors  a  remedy 
against  the  assignee  for  so  doing,  but  that  after  hearing  the 
case  cited  (c),  in  which,  after  consideration,  the  Master  of  the 
Rolls  had  positively  decided  that  this  was  a  clause  of  which  the 
defendant  might  avail  himself  in  the  form  and  under  the  same 
circumstances  in  which  the  present  defendants  sought  to  avail 
themselves  of  it,  he  felt  it  to  be  of  so  much  consequence  to 
adhere  to  former  decisions,  that  he  should  be  unwilling  to  come 
to  a  different  conclusion,  unless  there  were  some  special  cir- 
cumstances to  Induce  him  to  depart  from  that  decision.    Hia 
Lordship  further  observed,   ^'  The  strongest  lugument  used, 
and  which  makes  me  in  some  measure  doubt  the  accuracy  of 
the  report  of  the  case  before  the  Master  of  the  Rolls,  is  the 
supposed  case  of  waste,  in  which  it  might  be  necessary  to  make 
an  immediate  application  to  the  Court,  and  to  give  the  notice 
required  by  the  Act  would  only  be  to  accelerate  the  mischief. 
The  observation  is  a  very  strong  one,  and  difficult  to  be  dealt 
with.     When  such  a  case  occurs,  in  what  maimer  the  Court 
will  deal  with  it  I  will  not  now  undertake  to  say.     If  this  had 
been  the  case  of  a  demurrer,  I  would  have  presumed  all  proper 
measures  to  have  been  taken  under  the  Act,  but  where  the 
question  is  put  directly  in  bsue  by  a  plea,  and  it  is  in  the  power 
of  the  plaintiff  to  reply  to  such  plea  and  put  the  matter  in  a 
course  of  trial,  I  feel  that  I  am  not  at  liberty  to  pronounce  the 
provisions  of  the  Act  to  have  been  complied  with." 

After  the  above  case  wad  decided  by  the  Lord  Chief  Baron, 
the  same  point  again  came  under  the  consideration  of  the  Court 
of  Chancery,  upon  a  demurrer  to  a  supple9]enta]  bill,  which  had 
been  filed  by  the  assignees  (d).  The  defendant  in  hia  answer 
to  an  original  bill  filed  by  the  aasignees,  had  insisted  upon  the 
fact  of  the  original  bill  not  having  been  filed  with  the  consent 
of  the  creditors,  &€.,  as  required  by  the  Act,  whereupon  the 
assignees  filed  a  supplemental  bill,  stating,  that  since  the  filiog 
of  the  original  bill,  they  had  obtained  the  necessary  assent,  to 

(f )  OcUeatont  v.  Benson,  mtpra,       (rf)  King  v.  Tullock,  2  Sim.  469. 
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which  Bttpplemcntal  bill    the   defendant  demurred,  and  the       /"-^^ 
Vice-Chancellor  (Sir  L.  Shadwell)  allowed  the  demarrer  on   i — !!If  °^' ^ 
the  authority  of  Ocklestone  v.  Benson^  before  cited.  In  Jones 
V.   Yates  (e)f   however,    Sir   William   Alexander,  L.  C.B., 
overruled  a  demurrer  to  an  original  bill,  exhibited  by  the  assig- 
nees of  a  bankrupt,  on  the  ground  that  the  assent  required  had 
not  been  obtained,  and  in  doing  so  his  Lordship  said,  '*  There  is, 
eertainly,  great  advantage  in  requiring  a  plaintiff  to  state  his 
rights  accurately  on  the  record ;  but  it  seems  to  me  very  ques- 
tionable whether  the  Act  of  Parliament  intended  that  the  assig- 
nees should  be  stopped  from  instituting  a  suit  without  the  con- 
sent of  the  creditors,  or  only  intended  to  provide,  as  between 
the  assignees  and  the  creditors,  that  the  assignees  should  be 
lespcmsible  if  they  instituted  any  suit  without  the  consent 
directed  by  the  Act.     In  point  of  fact,  the  assignees  by  the 
assignment  to  them,  get  the  species  of  interest  which  would 
enable  them  to  institute  any  action  or  suit ;  but  then  comes  the 
prohibition  in  the  Act.     Now,  whether  that  mere  prohibition 
is  to  have  the  effect  of  depriving  the  assigness  of  the  right 
which  their  situation  would  otherwise  give  them,  or  has  only 
the  effect  of  rendering  them  liable  to  the  creditors  for  the  con- 
sequences of  any  action  or  suit  instituted  without  their  consent, 
is  very  questionable.    I  {Mromised  to  speak  to  the  other  Judges 
about  the  demurrer  :  I  have  done  so,  and  I  am  now  disposed  to 
overrule  the  demurrer,  but  without  costs.      I  have  spoken  to 
both  the  Master  of  the  Rolls  and  the  Vice-Chancellor,  and  if 
those  learned  Judges  continue  of  the  opinion  now  entertained 
by  them,  a  different  rule  will  for  the  future  prevail  in  the 
Court  of  Chancery."     It  is  to  be  observed,  that  in  a  subse- 
quent case  before  the  Vice-Chancellor  (/),  his  Honor  decided 
in  conformity  with  Ocklestone  v.   Bozon^  but  that  in  a  case 
which  afterwards  occurred  before  the  Master  of  the  Rolls  (Sir 
John  Leach),  in  which  an  objection  upon  the  above  ground 
was  taken  at  the  hearing,  his  Honor  said  that  he  had  had  an 
opportunity  of  conversing  with  some  of  the  Judges  at  com- 
mon law  upon  the  point,  and  their  impression  was  according 
to  the  inclination  of  opinion  which  he  had  expressed  at  th« 
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Suiubj        hearing;  viz.  that  the  proviBion  made   in   the  statute  was 
^         V      '  ^    to  ^  considered  as  made   for   the  benefit  of  the  creditors 


alone,  and  that  it  was  not  competent  to  the  defendant  to 
take  advantage  of  the  objection  that  the  suit  had  been  instituted 
without  the  consent  of  the  creditors.  **  Upon  the  whole/'  his 
Honor  said,  ''  I  do  not  now  hesitate  to  decide  that  this  suit 
can  be  well  sustained  by  the  assigpaee,  and  that  he  is  entitled  to 
the  decree  sought  by  this  bill."  If  there  be  collusion  between 
the  plaintiffs  and  defendants  in  a  suit  instituted  by  the  assig- 
nees without  the  previous  consent  of  the  creditors,  the  judgment 
of  the  Court  will  bind  the  interest  of  the  creditors,  but  the 
assignees  in  such  case  take  upon  themselves  the  responsibility 
that  the  suit  is  properly  instituted  and  properly  conducted  (g)* 
As  to  suits  by  With  reference  to  this  point  it  is  to  be  observed,  that  the 

assignees  of  in-   Insolvent  Debtors'  Act,  1  Geo.  4,  c.  119,  contains  a  chme 
sol  venU  without  i        .       ,      t>      ,  *         i 

the  coDcurrence  nearly  to  the  same  effect  as  that  m  the  Bankrupt  Act  above 

ol  the  creditors,  referred  to.  By  the  1 1  sect,  it  is  enacted  "  that  no  suit  at  law 
be  proceeded  in  further  than  an  arrest  in  mesne  process,  or  suit 
in  equity  be  commenced  by  any  assignee  or  assignees  of 
any  such  prisoner's  estate  and  effects,  without  the  consent  of 
the  major  part  in  value  of  'the  creditors  of  such  prisoner,  who 
shall  meet  together  pursuant  to  a  notice  to  be  giren,  &c.  for  that 
purpose,  and  without  the  approbation  of  the  conrniissioners  of 
the  said  Court  ;*'  and  the  Court  of  Common  Pleas  have  expressed 
an  opinion,  that  this  clause  does  not  make  it  necessary  for  an 
assignee  under  the  Act  to  prove  at  the  trial  of  an  action  brought 
by  him  on  account  of  the  insolvent's  estate,  that  he  was  autho- 
rized in  the  manner  prescribed  by  the  above  section.  In  deliver- 
ing the  opinion  of  the  Court,  Lord  Chief  Justice  Best,  said, 
that  the  legislature  did  not  intend  to  increase  the  expense  of 
suits  brought  for  the  benefit  of  insolvent  estates,  or  to  give  any 
advantage  to  those  who  endeavour  to  withhold  from  the  as- 
signees what  belongs  to  such  estates,  which  consequences,  If 
the  construction  contended  for  by  the  defendant  were  to  pre- 
vail, would  both  follow  ;  ''  If  an  action  is  brought  without  the 
proper  authority,  tliis  Court  might  perhaps  stop  it  on  motion, 
or  the  Insolvent  Debtors'  Court  might  order  their  officer  to 
suspend  or  discontinue  it.  I  doubt,  however,  whether  either 
(g)  Piercy  v.  Roberts.  I  My]ne&  Keen,  8-11. 
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Court  sbonld  interfere  on  the  application  of  a  defendant ;  he        Suite  by 

can  in  no  way  avail  himself  of  this  provision  in  the  Act,  as  it       Assignees.  ^ 

wu  not  made  for  his  benefit.     I  am  convinced  he  can  make  no 

use  of  it  at  the  trial  of  an  ejectment  brought  against  him  (A)". 

In  a  subsequent  case,  which  arose  upon  the  construction  of  the 

present  Act  for  the  relief  of  insolvent  debtors  (t),  the  Court  of 

Common  Pleas  were  of  opinion,  upon  the  same  grounds,  that 

the  16th  section  of  that  Act  was  only  confirmatory  of  the  assig- 

oee's  right  to  sue,  and  that  he  might  sue  without  the  order  of 

the  Court  of  Insolvent  Debtors  required  by  that  section  {k). 

In  this  place  it  is  right  to  notice  another  section  in  the  Insol-  pj^^  of  tlie 
vent  Debtors'  Act,  which  has  been  the  subject  of  much  discus-  deathof  assignee 
sion  in  the  Court.   By  the  7  Geo.  4,  c.  57,  s.  26,  it  is  enacted,  J^^'^^J,"?''"* 
"  that  whenever  any  such  assignee  or  assignees  shall  die  or 
be  removed,  and  a  new  assignee  or  assignees  shall  be  appointed  jq  ^ases  of  io- 
in  pursuance  of  the  provisions  of  this  Act,  no  action  at  law  or  solvency. 
snit  in  equity  shall  be  thereby  abated,  but  the  Court  in  which 
any  action  or  suit  is  depending,  may,  upon  the  suggestion  of 
each  death  or  removal  and  new  appointment,  allow  the  name 
or  names  of  the  surviving  or  new  assignee  or  assignees  to  be 
substituted  in  the  place  of  the  former  ;  and  such  action  or  suit 
shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or 
new  assignee  or  assignees,  in  the  same  manner  as  if  he  or  they 
had  originally  commenced  the  same  ([),**     Under  this  section 
aD  application  was  made  to  the  Vice-Chancellor  for  leave  to  sub- 
stitute the  name  of  a  new  provisional  assignee  as  a  defendant, 
in  Hen  of  a  provisional  assignee  who  had  been  originally  made 
a  defendant,  but  had  been  removed  from  his  office,  and  an 
order  was  made  to  that  effect  (m) ;  but  upon  a  similar  applica- 
tion being  made  to  the  Court  of  Exchequer,  Lord  Lyndhurst, 
C  B.,  said  that  the  section  applied  only  to  the  case  of  the 
assignee  being  plaintiff,  and  not  where  he  is  defendant  n)  ;^ 
and  in  a  subsequent  case  before  Lord  Brougham,  L.C.,  the 
opinion   of  Lord   Lyndhurst  was   confirmed  (o),  so  that  the 

(fc)  Doe  dem.  Clark  v.  SpeDcer,  (m)  Gilchrist  v.  Reoten,  Youoge 

S  Bing.  203.  E.  R.  387,  n. 

(t)  7  Geo.  4,  C.57.  (n)  Bainbnclge  v.  Blair,  ibid  386b 

(fc)  Dancep.  Wyatl,6Bing.486.  (o)  Mcndliam    w.    Robinson,    1 

(/)  A  similar  secHon  oecurs  in  the  Myloe  &  Keen, .217. 
Baokrupt  AcU  6  Geo.  4,  c.  IC,  s.7. 
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Suits  by        rule  may  now  be  taken  to  be  settled,  that  the  section  in  qne&- 
>     ssign     .  ^  ^^^  applies  only  to  cases  where  the  assignee  or  assignees  fill 
the  character  of  plaintiffs,  and  that  it  extends  to  the  provisional 
assignee  of  the  Court,  as  well  as  to  assignees  otherwise  appointed 
under  the  Act. 
In  cases  of  As  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  contains  a  section  (p) 

an  nip  y.  nearly  in  the  same  words  with  that  above  quoted  from  the  la- 
solvent  Debtors'  Act,  it  is  presumed  that  the  same  rule  will 
apply  to  assignees  of  a  bankrupt.  According  to  the  old  prnc* 
tice  with  regard  to  them,  where  some  died  or  some  were  dis* 
charged,  and  others  by  order  of  the  Court,  put  in  their  room, 
the  new  assignees  might  have  had  the  benefit  of  the  former 
suit  by  filing  a  supplemental  bill,  but  now,  by  the  above 
Act,  whenever  an  assignee  who  is  a  plaintiff  in  a  suit  shall 
die,  or  a  new  assignee  or  assignees  shall  be  appointed,  no 
action  at  law  or  suit  in  equity  will  be  thereby  abated,  but  the 
Court  may,  upon  the  suggestion  of  such  death,  &c.,  allow  the 
name  of  the  new  assignee  or  assignees  to  be  substituted  in  the 
place  of  the  former,  and  the  action  or  suit  to  be  prosecuted  in 
the  name  or  names  of  the  surviving  or  new  assignee  or  assig- 
nees, in  the  same  manner  as  if  he  or  they  had  originally  com- 
menced the  same. 

Of  fiuiu  by  as-        fiy  g^ct.  89  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  in  any 
signees,  where  '  .     .  i.  ,  i  *. 

one  partner  only  commission  against  one  or  more  of  the  members  of  a  partner- 
is  bankrupt.        ship,  the  assignees  may,  upon  obtaining  the  order  of  the  Lord 
Chancellor,  prosecute  any  suit  or  action  in  the  name  of  such 
assignees  and  of  the  remaining  partner  or  partners,  against  any 
debtor  of  the  partnership,  and  may  obtain  such  judgment, 
decree  or  order,  as  if  the  action  or  suit  had  been  inatitated  with 
the  consent  of  the  other  parties. 
Former  practice       It  was  formerly  necessary  in  all  actions  where  the  assignees, 
sui^^rof  com-  ®^^^^'  ^  plaintiffs  or  defendants,  claimed  property  under  the 
mistioD.  bankrupt,  to  prove  strictly  the  three  requisites  to  support  the 

commission  ;  viz.  the  trading,  the  act  of  bankruptcy,  and  the 
petitioning  creditor's  debt,  as  well  as  that  the  commission  was 
regularly  issued,  and  the  assignment  duly  executed.  Upon 
failure  of  proving  anyone  of  these  matters,  (the  proof  of  which 
adds  considerably  to  the  costs  of  an  action ,  and  is  often  diffi- 
(p)  Sect.  T. 


Digitized  by 


Google 


BoMknqttM  and  Imolvent  Debiart.  87 

cult  to  be  establiflhed  by  strict  rules  of  eyidenee,)  the  assig-        8«ju  bj 
were   nonsuitedy  and  thus  frequentlj  prevented  from   ^ ,       ^ 1' 


recovering  a  jmt  debt  due  to  the  bankrupt's  estate.  To  provide 
in  some  measure  for  this  evil,  the  49  Geo.  3,  c.  121 »  ss.  10, 1 1 , 
enacted,  that  the  commiBsion  and  proceedings  should  be  evi- 
dence of  the  petitioning  creditor's  debt,  the  trading  and  act  of 
bankruptcy,  unless  the  other  party,  before  a  particular  period  of 
the  suit,  should  give  notice  of  his  intention  to  dispute  them.  But 
this,  it  seems,  did  not  afford  an  effectual  check  to  the  vexa- 
tious defence  so  frequently  set  up  to  actions  brought  by  assig- 
nees, notwithstanding  the  defendant  was  liable  to  pay  the  costs 
of  forcing  them  to  prove  these  several  matters  on  the  trial. 
The  legislature  therefore  thought  it  expedient  to  enact,  that 
in  certain  cases  no  such  proof  should  be  required  from  the 
assignees ;  and  in  others,  that  the  depositions  of  these  matters 
before  the  commissioners  should  be  conclusive  evidence,  con- 
fining in  reality  the  former  general  obligation  of  proof  under 
the  old  system,  to  what  may  now  be  considered  as  excepted 


under  the  new.    Thus,  by  section  90  of  the  6  Geo.  4,  Eotctment  m  to 
c.  16,  it  is  declared,  that  in  any  action  by  or  against  an  assig-  ^^^  ^  dispute 
nee,  or  any  commissioner  or  person  acting  under  the  warrant  the  commiMion, 
of  the  commissioners,  for  anything  done  as  such  commissioner  -^  actions  at 
or  under  such  warrant,  no  proof  shall  be  required  at  the  trial,  ^^^ 
of  the  petitioning  creditor's  debt,  the  trading  or  act  of  bank- 
ruptcy, unless  the  other  party  in  such  action  shall  (if  de- 
fendant, at  or  before  pleading,  and  if  plaintiff,  before  the  issue 
joined,)  give  notice  in  writing  to  such  assigpiee,  commissioner 
or  other  person,  that  he  intends  to  dispute  some,  and  which  of 
such  matters.     And  the  party  giving  notice  renders  himself 
liable  to  the  costs  occasioned  by  it,  if  the  disputed  matter  is 
proved  by  the  other  party  upon  the  trial.    By  section  91,  also,  In  suits  in 
a  similar  provision  is  made  as  to  suits  in  equity  by  or  against  ^^^^*^ 
the  assignees,  unless  the  party  in  the  suit  shall,  within  ten 
days  after  rejoinder,  give  notice  in  writing  to  the  assignees  of 
his   intention  to  dispute;   in   which   case,  if  the  assignees 
shall  prove  the  matter  so  disputed,  the  costs  occasioned  by  the 
notice  are,  in  the  discretion  of  the  Court,  to  be  paid  by  the 
party  giving  it.    These  two  clauses,  it  will  be  perceived,  are  not 
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AVhen  deposi- 
tions made  COD' 
elusive  evi- 
dence. 


(like  those  in  the  former  statute)  (q)   confined  to  actions  and 
suits  by  or  against  the  assignees,  but  extend  to  those  against 
the  commissioners  or  any  person  acting  under  them.    There 
is  also  a  material  difference  in  the  enactments;  the  former 
statute  providing  that  in  case  of  no  notice  being  g^ven,  "  the 
commission,  and  the  proceedings  of  the  commissioners  under 
the  same,  shall  be  evidence  to  be  received  "  of  the  petitioning 
creditor's  debt,  the  trading  and  act  of  bankruptcy,  while  the 
present  statute  declares,  that  **  no  proof  shall  be  required  at 
the  trial "  of  those  matters  (r).     It  is  to  be  observed,  more- 
over, that  where  the  assignees  sue  for  a  debt  or  demand  for 
which  the  bankrupt  might  himself  have  sued,  the  6  Geo.  4, 
c.  16,  takes  away  from  the  defendant  all  power  whatever  of 
contesting  those  proceedings  after  a  certain  period  allowed  the 
bankrupt  to  dispute  the  validity  of  the  commission,  for  by 
section  92  it  is  declared,  that  if  the  bankrupt  shall  not,  (if  he 
be  within  the  United  Kingdom  at  the  issuing  of  the  commis- 
sion,) within  two  calendar  months  after  the  adjudication;  or 
(if  out  of  the  Kingdom)  then  within  twelve  calendar  months, 
give  notice  of  his  intent  to  dispute  the  commission,  and  pro- 
reed  therein  with  due  diligence,  the  depositions  taken  before 
the  commissioners  of  the  petitioning  creditor's  debt,  the  trading 
and  act  of  bankruptcy,  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained,  in  all  actions  or  suits 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit  (s). 


(q)  49Geo.3,c.  121,8. 10.11. 

(r)  1  Deacon**BankraptLaw,757. 

(s)  By  the  new  Bankruptcy  Court 
Act  (1  &  2  Will.  4,  c.  56.  s.  27).  if 
a  trader,  adjudged  a  bankrupt,  wishes 
to  dispute  the  adjudication,  he  must 
present  a  petition  praying  the  reversal 
thereof,  to  the  Court  of  Review,  within 
a  certain  period  limited  by  the  Act, 
and  then  tne  Court  must  proceed  to 
hear  and  decide  on  the  petition,  or,  at 
the  option  of  the  bankrupt,  (on  his 
finding  security  for  costs,  if  required,) 
to  direct  an  issue  to  try  any  matter 
of  fact,  affecting  the  validity  of  such 
adjudication,  by  a  jury  to  be  empan- 
nelled  and  sworn  for  that  purpose 
before  the  Chief  Judge,  or  any  one  or 


more  Judges  of  the  Court,  in  which 
case  it  is  declared,  that  if  the  verdict 
in  such  issue  should  not  be  set  aside 
on  application  made  to  the  Court  of 
Review  within  one  month  after  the 
trial,  or  in  case  no  issue  should  be 
directed,  if  the  adjudication  of  the 
commissioners  should  not  be  set  aside 
\)y  the  Court  of  Review  on  the  peti- 
tion, such  verdict  or  adjudication  of 
the  commissioners  shall  in  all  cases, 
as  against  the  bankrupt,  and  also  as 
against  the  petitioning  creditor,  and 
as  against  any  assignee  to  be  chosen 
of  the  bankrupt's  estate  and  efiects  ; 
and  all  persons  claiming  under  the 
assignees,  and  all  persons  indebted 
to  the  bankrupt's  estate,  be  conclusive 
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It  ig  to  be  noticed,  that  this  section  of  the  Act  extendi  only        f  uitt  by 
'     ,                .                  ,     .     ,          »     1       t            Assignee*, 
to  thoee  cases  m  which  an  action  or  suit  is  brought  bj  the   < v— ^ 

assignees  for  any  debt  or  demand  for  which  the  bankrupt 
himself  might  hare  sustained  a  suit ;  in  those  cases,  there- 
fore, in  which  the  bankrupt  himself,  supposing  he  had  not 
become  one,  would  hare  had  no  right  to  maintain  a  suit,  as  in 
the  case  of  a  suit  brought  by  the  assignees  to  recover  back 
the  payment  of  a  debt  made  by  the  bankrupt  to  his  creditor, 
after  his  knowledge  of  an  act  of  bankruptcy,  or  after  the  issuing 
of  the  commission  or  fiat ;  the  Act  does  not  deprive  the  de- 
fendant of  the  right  to  dispute  the  petitioning  creditor's  debt, 
the  trading  and  act  of  bankruptcy  at  any  time,  upon  giving  the 
requisite  notice  of  his  intention  to  do  so  (/). 

It  is  also  to  be  observed,  that  the  term  concltisive  evi- 
dence, as  applied  in  the  act  to  the  depositions  taken  before  the 
commissioners,  must  be  understood  as  only  applying  to  the  facts 
contained  in  the  depositions,  and  not  to  the  conclusion  of  law 
drawn  by  the  witnesses  or  the  commissioners  from  them  (u) ; 
for  though  no  evidence  can  be  produced  to  contradict  the  &cts 
deposed  to,  yet  if  the  depositions  on  the  face  of  them  are  not 
legal  proof  of  the  petitioning  creditor's  debt,  and  of  the  trad- 
ing and  act  of  bankruptcy,  they  cannot  be  received  in  evidence, 
notwithstanding  they  have  been  considered  as  proved  by  the  com- 
missioners. Thus,  though  the  deposition  of  the  ^<itness  to  prove 
the  act  ofbankruptcy  will  be  conclusive  evidence  of  the  time  when 
the  bankrupt  did  a  certain  act,  and  of  the  fact  itself,  it  will  not 
be  evidence  of  its  amounting  to  an  act  of  bankruptcy.  So  the 
deposition  of  the  petitioning  creditor  will  be  evidence  of  a  certain 
sum  due  to  him,  and  also  of  the  character  in  which  he  claimed 
it,  whether  as  executor  or  assignee ;  nor  will  it  be  necessary 
in  either  of  these  cases  to  produce  the  probate,  or  the  assign- 
ment (x) ;  but  whether  the  sum  due  was  a  debt  to  support  a 
commission^  that  is  an  inference  of  law  which  the  Court  upon 
the  trial  will  not  be  estopped  from  determining  by  the  adjudi- 

evidence  that  the  party  was  or  was  of  law  or  eaaity,  or  on  the  refusal  or 

not  a  bankrupt  at  the  date  of  such  admission  of  evidence  only. 

adjadicatioD ;  and  a  power  of  appeal  (r)  1  Deacon,  777. 

is  given  by  the  same  section  to  the  (n)  Hud. 

Loni  Chancellor,  from  any  decision  of  (x)  Skaife  v.  Howani,  2  B.  &  C. 

ht  Court  of  Raviaw p  upon  any  matter  660. 
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A^sig^e^.      ^**<*°  o^  ^«  commissioners.     So,  if  a  deposition  state  that  the 

^ V »    deponent  witnessed  the  execution  of  a  deed  by  the  bankrupt, 

by  which  he  assigned  his  property  to  A,  B.  Though  this  is 
evidence  of  such  a  deed  as  stated  in  the  deposition  (y),  yet  it 
is  not  evidence  that  the  deed  itself  was  an  act  of  bankruptcy. 

The  whole  effect,  indeed,  of  the  provision  of  the  statute  is 
only  to  make  the  depositions  evidence,  not  to  declare  the  fact  of 
the  bankruptcy  to  have  been  proved,  for  this  must  be  as  strictly 
made  out  by  the  depositions,  as  it  would  be  required  to  be  done  by 
witnesses  (z).    If  the  facts,  therefore,  stated  in  the  depositions 
are  sufficient  of  themselves  to  sustain  the  bankruptcy,  no  far- 
ther proof  is  necessary  (a) ;  but  they  may  be  always  objected 
to  for  not  proving  the  subject-matter  to  which  they  apply. 
Thus,  if  the  deposition  of  the  petitioning  creditor  state  only 
that  the  debt  was  due  to  him  at  and  before  the  time  of  suing 
forth  the  commissiony  not  showing  that  it  existed  at  the  time 
of  the  act  of  bankruptcy,  this  would  be  defective  proof  of 
the  petitioning  creditor's  debt  (&).     So,  upon  a  commission 
sued  out  against  the  drawer  of  a  bill  of  exchange,  if  the  de- 
position does  not  state  presentment  and  notice,  there  will  not 
be  sufficient  evidence  of  the  debt  (c).     And  again,  where  the 
deposition  of  the  witness  to  prove  the  act  of  bankruptcy  stated 
that  the  party  absented  himself  on  a  certain  day,  and  that  he 
had  declared  to  the  deponent  that  his  motive  waa  to  avoid  his 
creditors,  bat  not  stating  the  time  when  this  declaration  of  the 
bankrupt  was  made ;  this  was  niled  not  to  be  sufficient  proof  of 
an  act.of  bankruptcy  (d), 
DefectiTe  depo-       j^  every  case,  however,  where  the  depositions  turn  out  to 
supplied  by         be  insufficient  proof  of  any  of  the  requisites  to  support  the  corn- 
other  evidence,    miasion,  the  assignees  will  not  be  prevented  from  establishing 
Infant  defend-     these  facts  by  other  evidence  (e).     And  it  is  to  be  remarked, 
putethe^valWity  *^**  ^^®'®  ^®  defendants  to  a  suit  brought  by  the  assignees 
of  the  bank-       of  a  bankrupt,  or  any  of  them,  are  infants,  they  will  be  en- 
riSnf  notkr*    ^^^  ^  dispute  the  validity  of  the  bankruptcy,  without  giving 


giving  notKe. 


(y)  Kay  0.  Stead,  2  Star.  200.  and  lee  Lawtoo  v.  RobiuoD,  ibid. 

(«)  Rawson  v.  Haigh.  1  Car.  80.  **••     ^                w    ...      t  n  »* 

(a)  Per  Abbott.  C  J..  2  B.  &  C  ,^}  ^^'  "'  M^*"'"'   *  ^''^^ 

^^'  (d)  Marsh  V,  Meager.  1  Star.  US. 

(b)  CI  arkev.  Askew,  1  Star.  468  i  (•)  Clarke  v.  Aakew.  1  Star.4&8. 
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the  notice  required  by  the  Act.     This  was  decided  by  Sir       Suits  by 

J.  Leach,  V.C,   in   the  case   of  Bell  v.   Tinney  (/),   in    .  Assigncw. 

which  a  bill  was  filed  by  the  assignees  of  a  bankrupt  to  set 

aside  a  settlement   which  had  been  made  by  the  bankrupt 

upon  his  wife  and  children.     There  was  no  other  eyidence 

of  the  bankruptcy  but  the  commission,  which   the   counsel 

for  the  plaintiff  insisted  was  sufficient  under  the  9  Geo.  3, 

c.  121,  s.  11,  but  the   Vice-Chancellor  held,   that  as  there 

were  infant  defendants  he  would  not  bind  them,  by  the  want 

of  the  notice  required  by  the  Act ;  and  directed  an  inquiry 

before  the  Master,  whether  a  commission  had  been  duly  issued 

against  the  bankrupt. 

(f)  4  Mad.  871. 
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^^  Persons  disqualified  from  suing  alone  : 

CHAP.  III. 
Part  II. 

OF  P£RS0N9    WHO    ARE  DISQUALIFIED    FROM    SUING  ALOKE. 


Sect,  l.-- Of  Infants. 

Of  Infancy.  We  come  now  to  the  consideration  of  those  disqualifications 

which  only  incapacitate  a  person  from  maintaining  a  suit  alone, 
but  do  not  prevent  his  suing  in  equity,  provided  his  suit  be 
supported  by  another  person.  Such  disqualifications  arise  from 
infancy,  idiotcy,  lunacy  or  imbecility  of  mind,  and  marriage. 
With  respect  to  infants,  idiots,  lunatics,  and  persons  of  weak 
minds,  the  law  considers  that  by  reason  of  the  immaturity  or 
imbecility  of  their  intellects,  they  are  incapable  of  asserting  or 
protecting  their  own  rights,  or  of  forming  a  judgment  as  to  the 
necessity  of  applying  for  protection  or  redress  to  the  tribunals 
of  the  country ;  it  therefore  requires  that  whenever  it  is 
necessary  that  application  should  be  made  on  their  behalf  to 
a  court  of  justice,  such  application  should  be  supported  by 
some  person  who  may  be  responsible  to  the  Court  that  the  suit 
has  not  been  wantonly  or  improperly  instituted.  With  respect 
to  married  women,  their  incapacity  does  not  arise  from  want  of 
reason  (a),  but  from  the  circumstance  that  by  the  law  of  this 
country  the  property  of  all  women  in  a  state  of  coverture  vests 
in  the  husband,  the  consequence  of  which  rule  is,  that  no  suit 
can  be  maintained  by  the  wife  without  her  husband  being 
joined  as  a  co-plaintiff  with  her.  In  those  cases,  however,  in 
which  by  the  peculiar  doctrines  of  a  Court  of  Equity  she  is  con- 
sidered entitled  to  property  separate  and  distinct  from  her  hus- 
band, if  it  should  so  occur  that  her  interests  are  in  opposition 
to  those  of  her  husband.  Courts  of  Equity  will  permit  her  to  sue 
in  her  own  name,  but  then  some  person  must  be  joined  with 
her  in  the  suit,  who  may  be  responsible  for  the  costs  of  the  pro- 

(a)  Co.  Litt.  346  a  &  b. 
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eeedingSy  in  case  it  should  appear  that  the  suit  has  heen  impro-      Of  Inftncy.  ^ 
peily  instituted  or  conducted. 

In  the  present  section,  the  attention  of  the  reader  will  be 
directed  to  the  peculiarities  in  the  pnu^tice  of  the  Court, 
arising  from  the  circumstance  of  the  party,  or  one  of  the  parties 
suing  being  an  infani. 

The  laws  and  customs  of  every  country  have  fixed  upon  At  what  time 
particular  periods  at  which  persons  are  presumed  to  be  capable  '^  ^et^u^Aic** 
of  acting  with  reason  and  discretion.     According  to  the  law  of 
this  country,  a  person  is  styled  an  infant  until  he  attains  the 
age  of  21  years,  which  is  termed  his  full  age  (&). 

An  in^t  attains  his  full  age  on  the  completion  of  the  day  On  the  dty 
which  precedes  the  twenty-first  annirersary  of  his  birth ;  but,  as  ^^on  the  2l«t 
the  law  will  make  no  fraction  of  a  day,  he  may  do  any  act  which  his  birthT^ 
he  is  entitled  to  do  at  full  agre,  during  any  part  of  such  day. 
Thus  it  has  been  adjudged,  that  if  one  is  bom  on  the  let  of 
February,  at  1 1  at  night,  and  on  the  last  day  of  January,  in  the 
2 1st  year  of  his  age,  at  one  of  the  clock  in  the  morning,  he 
makes  his  will  of  lands  and  dies,  it  is  a  good  will,  for  he  was 
then  of  full  age  (c). 

Although  for  many  purposes  an  infant  is  under  certain  legal  infaou  may 
incapacities  and  disabilities,  there  is  no  doubt  that  a  suit  may  be  sustain  suitt. 
sustained  in  any  Court,  either  of  Law  or  of  Equity,  for  the  as- 
sertion of  hb  rights  or  for  the  security  of  his  property,  and  for 
this  purpose  a  child  has  been  considered  to  have  commenced  his 
existence  as  soon  as  it  b  conceived  in  the  womb.  Under  such  cir-  infant,  ^  „g,j^^ 
eumstances  it  is  termed  in  law  an  infismt  en  ventre  sa  merCy  and  <a  mert, 
a  suit  may  be  sustained  on  its  behalf,  and  the  Court  will,  upon  ^^y  ^^^  ,q 
application  in  such  suit,  grant  an  injunction  to  restrain  waste  restrain  wwte. 
firom  being  committed  on  his  property  {d). 

In  Robinson  v.  Litton  (e),  Lord  Hardwicke  seems  to  have 
considered  that  the  point  that  a  Court  of  Equity  would  grant 
an  injunction  to  stay  waste  at  the  suit  of  an  infant  en  ventre 
ta  mere  J  though  it  had  often  been  said  argueneh^  had  never 
been  decided ;  but  it  seems  that,  though  Lord  Hardwicke  was  not 


(h)  Jacob's   Law  Diet.   tit.  In-  (rf)  Musgrave  v.  Parry,  2  Vern. 

fant.  710. 

{«)  Anon.  Salk.  44,  Sir  H.  How-  (e)  Robinson  v.  Litton,  S    Atk, 

aid's  case,  ibid.  61l«.  S09 ;  Wallis  v.  IIodson»  2  Atk.  117. 
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Suits  on  behalf     aware  of  the  circumstance ,  such  an  injunction  was  actaally 

'     granted  by  Lord  Keeper  Bridgman(y). 
Infants  cannot  But  although  an  infant  may  maintain  a  suit  for  the  assertion 

*"rfon7a^ce^^^^     of  his  rights,  he  can  do  nothing  which  can  bind  himself  to  the 
coDtract.  performance  of  any  act,  and  therefore,  where  from  the  nature 

of  the  demand  made  by  the  infant  it  would  follow  that  if  the 
relief  sought  were  g^nted,  the  rules  of  mutuality  would  require 
something  to  be  done  on  his  part,  such  a  suit  cannot  he  main- 
tained. Thus  it  has  been  held,  that  an  infant  cannot  sustain 
a  suit  for  the  specific  performance  of  a  contract,  because  in 
such  cases  it  is  a  general  principle  of  Courts  of  Equity  to  in- 
terpose only  where  the  remedy  is  mutual,  and  if  a  decree  were 
to  be  made  for  a  specific  performance,  as  prayed  on  the  part  of 
the  infant,  there  would  be  no  power  in  the  Court  to  compel 
him  to  perform  it  on  his  part,  either  by  paying  the  money  or 
executing  a  conveyance  (g). 
Must  sue  by  Although  an  infant,  as  we  have  seen,  in  general  is  capable 

eirnex   nen  .  of  maintaining  a  suit,  yet  on  account  of  his  supposed  want  of 
discretion,  and  his  inability  to  bind  himself  and  make  himself 
liable   to   the    costs,  he  is   incapable    of   doing  so  without 
the  assistance  of  some  other  person  who  may  be  responsible 
to  the  Court  for  the  propriety  of  the  suit  in  its  institution  and 
Bills  filed  with,  progress.    Such  person  is  called  the  next  friend  of  the  infant, 
out  a  next  friend,  and  if  a  bill  is  filed  on  behalf  of  an  infant  without  a  next  friend, 
dismissed   with   the  defendant  may  move  to  have  it  dismissed  with  costs,  to  be 
b***Sii**  ^'  ^***  P*^^  ^y  ^^®  solicitor.     In  a  case  however,  where  a  bill  was 
filed  by  the  plaintiff  as  an  adult,  and  it  was  afterwards  discovered 
that  he  was  an  infant  at  the  time  of  filing  the  bill,  and  still  con- 
Bat  in  some        tinned  so ;  whereupon  the  defendant  moved  that  the  bill  might 
cases  leave  will   be  dismissed,  with  costs  to  be  paid  by  the  plaintiff's  solicitor, 
amend.  ^^^  Vice-Chancellor  made  an  order  that  the  plaintiff  should  be 

at  liberty  to  amend  his  bill,  by  inserting  a  next  friend  (A). 

When  an  infant  claims  a  right  or  suffers  an  injury  on  ac- 
count of  which  it  is  necessary  to  resort  to  the  extraordinary 
jurisdiction  of  the  Court  of  Chancery,  his  nearest  relation  is 
supposed  to  be  the  person  who  will  take  him  under  his  protec- 
tion, and  institute  a  suit  to  assert  his  rights  or  to  vindicate  his 

(/)  Luttei«rs  caw,  cited  Free.  (g)  Flight  o.Bollaiid,  4  Ross.  298. 
Ch.  60.  (fc)  Ibia. 
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wrongs ;  and  it  U  for  thU  reason  that  the  person  who  institutes  Sui^  <»  behalf 
a  suit  on  behalf  of  an  infant  is  termed  his  next  friend.     But  * 

as  it  frequently  happens  that  the  nearest  relation  of  the  infant  Who  may  be 
himself  withholds  the  rights  or  does  the  injury,  or  at  least  neg^-  l^<«^<'>  ^^S' 
lects  to  give  that  protection  to  the  infant  which  his  consangui- 
nity or  affinity  calls  upon  him  to  c^ve^  the  Court,  in  favour  of 
infants,  will  pennit  any  person   to  institute  suits  on  their 
behalf  (f)>  &nd  whoever  thus  acts  the  part  which  the  nearest 
relation  ought  to  take,  is  also  styled  the  next  friend  of  the 
in£uity  and  is  named  as  such  in  the  bill  (jk).      And  it  is  to  be  Guanlian. 
observed,  that  although  an  infant  has  a  guardian  assigned  him 
by  the  Coart,  or  appointed  by  will,  yet  where  he  is  plaintiff^ 
the  course  is  not  to  call  the  guardian  by  that  name,  but  to  call 
him  the  next  friend,  &c.  But  where  the  infant  is  defendant  the 
gnardian  is  so  called ;  and  if  the  guardian  be  so  called  where 
the  in&nt  is  plaintiff,  it  is  no  cause  of  demurrer  (0> 

Am  any  person  may  institute  a  suit  on  behalf  of  an  infant^  Reference  to 
it  frequently  occurs  that  two  or  more  suits  are  instituted  in  hi*  inquire  whether 
aame,  by  different  persons,  each  acting  as  his  next  friend;  in  benefit  of  in- 
such  cases  the  Court  will  dffect  an  inquiry  to  be  made  by  one  of  ^°^* 

the  Masters,  as  to  which  suit  is  most  for  his  benefit;  and  when  ^^^^  ^^^^ 

•      1      .11  ,  1.         .      t         ,        ire  two  or  more 

that  point  IS  ascertained,  will  stay  the  proceedings  m  the  other  suits. 

suit  (m) ;  and  it  is  a  motion  of  course  that  such  a  reference  On  motion  of 

should  be  made  (n).   As  some  check,  however,  to  the  general  courae. 

license  to  institute  a  suit  on  behalf  of  an  infant,  the  Court  will,  where  only 

if  it  b  represented  that  a  suit  preferred  in  his  name  is  not  for  ^^^  *^^^ 

his  benefit,  direct  an  inquiry  to  be  made  in  a  similar  manner; 

and  if,  upon  such  inquiry,  the  Master  reports  that  the  suit  is  not 

for  the  benefit  of  the  infant,  the  proceedings  will  be  stayed  (o). 

Thus,  where  a  bill  was  filed  on  behalf  of  infants  against  their. 

mother,  for  an  account  of  the  personal  estate  of  their  father, 

and  several  of  the  relations  of  the  infants  by  the  father's  side, 

together  with  some  of  their  relations  by  the  mother's  side  nearer 

than  the  prochein  amy^  made  an  affidavit  that  due  care  was 

taken  of  the  infants,  and  of  the  estate,  with  which  they  were  well 

satisfied,  and  that  they  believed  the  suit  was  instituted  rather 

(i)  Andrews  0.  Cradock,  Free  in  (m)  Lord  Red.  21. 

Cha.  876 ;  Anon.  1  Alkyns,  570.  (n)  Fer  Ld.  Eldoo,  T  Dec.  1610» 

(fc)  Lord  Bad*  90.  MSS. 

(I)  Tech.  0 ;  Prae.  Reg.  244.  (»)  Lord  Red.  21. 
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Suiu  on  behalf  out  of  a  pique  than  any  real  concern  for  the  infants'  benefit. 
'  The  Master  of  the  Rolls,  upon  a  petition,  ordered  that  it  should 
be  referred  to  the  Master  to  certify  whether  the  suit  was  brought 
for  the  benefit  of  the  infant  plaintiffs,  and  whether  it  was 
proper  that  the  same  should  be  prosecuted  or  not.  The  de- 
fendant to  procure  the  report  within  a  month  (p). 

In  pursuance  of  the  abore  order,  the  Master  made  his  report, 
stating  the  facts  as  abore ;  and  that  he  did  not  conceive  that  the 
suit  as  then  brought  was  for  the  benefit  of  the  infants,  or  pro- 
per to  be  prosecuted  ;  but  that  he  thought,  if  a  proper  bill  were 
brought  by  a  proper  prochein  amy,  with  a  real  intention  to 
secure  the  estate  of  the  infants,  it  might  be  for  their  benefit 
that  such  suit  should  be  prosecuted.  In  the  meantime,  the 
agents  of  the  defendant  perceiving  the  opinion  of  the  Master, 
filed  a  new  bill  in  the  infants*  name  by  another  prochein  amy, 
for  an  account  of  the  infants'  estate,  in  order  to  improve  it, 
and  moved  the  Lord  Chancellor  that  the  former  bill  might  be 
dismissed,  with  costs  to  be  paid  by  the  prochein  amy ;  which 
order  the  Lord  Chancellor  (King)  made,  observing,  that  the 
report  of  the  Master  not  being  excepted  to,  must  be  taken  to 
be  true ;  and  that  since  such  report  certified  that  it  was  not 
proper  the  suit  should  be  prosecuted,  not  being  for  the  infants' 
benefit,  he  would  not  suffer  any  further  proceedings  upon  it, 
at  least  as  yet.  With  respect  to  the  second  suit  he  said,  that 
seeing  the  Master  had  reported  that  a  suit  might  be  brought 
for  the  benefit  of  the  infants,  and  it  did  not  then  appear  whether 
the  last  bill  came  within  that  description,  all  he  should  do 
would  be  to  prevent  the  parties  from  proceeding  in  both  bills, 
which  would  be  vexatious.  He  therefore  ordered  all  the  pro- 
ceedings to  be  stayed  in  the  first  bill,  in  disfavour  of  which  the 
Master  had  reported  (q). 

In  a  more  recent  case,  before  Sir  J.  Leach,  V.C.,  where  a 
suit  was  instituted  on  behalf  of  infants,  and  the  next  friend 
was  a  solicitor  wholly  unconnected  with  the  family,  it  was,  on 
the  motion  of  the  defendant,  who  was  the  accounting  party, 
referred  to  the  Master  to  inquire  whether  it  would  be  for  the 


(p)  Da  CosU  v.  Da  Costa,  S  P.        (q)  Ibid.  141>  148. 
W'int.l40. 
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benefit  of  the  infimta  that  the  aait  should  he  prosecuted,  the  Suits  od  behalf 
defendant  undertaking  to  render  to  the  Master,  upon  affidavit,  ' 

the  acoounta  prayed  hy  the  hill  (r)»     And  in  a  late  case  he- 
fore  Lord  Brougham,   where  an  application  was  made,    on 
behalf  of  the  defendants,  that  the  next  friend  of  the  in^t 
p]tuiti£F  might  be  restrained   from  further  proceeding  with 
the  suit,  and  for  a  reference  to  the  Master  to  appoint  a  new 
next  friend  to  conduct  it  in  his  stead;    which  application 
was  supported  by  strong  affidavits,   to  show  that  the  suit 
bad  in  fact  been  instituted  firom  improper  motives,  for  the 
purpose  of  benefiting  the  solicitor,  at  whose  request  the  person 
named  as  next  friend,  (who  was  a  stranger  to  the  family, 
and  had  lately  held  the  situation  of  farm  servant  or  bailiff 
at  monthly  wages,)  had  consented  to  act  as  such,  his  Lordship 
directed  the  Master  to  inquire  not  only  whether  the  suit  was 
for  the  benefit  of  the  defendant,  but  whether  the  next  friend 
was  a  fit  and  proper  person  to  be  continued  in  that  character. 
Tlie  Master  was  also  directed  to  inquire  who  would  be  the 
proper  person  to  conduct  the  suit,  in  case  the  next  friend  waa 
removed,  and  to  report  special  circumstances  (s). 

No  such  references,  however,  as  those  last-mentioned,  will  Not  gnutcd  on 
be  ordered  at  the  instigation  of  the  next  friend  himself,  because  Wli<»^n  of 
tile  Court  considers,  that  in  commencing  a   suit,  the  next  amy; 
friend  undertakes  on  his  own  part  that  the  auit,  he  haa  ao 
commenced,  is  for  the  benefit  of  the  infant  (/). 

This  role,  nevertheleaa,  appliea  only  to  caaea  where  an  ap-  onless  made  in 
plicatbn  ia  made  for  auch  a  reference  in  the  cause  itself;  if  ^o^er  suit, 
there  ia  another  cauae  pending  by  which  the  infant's  property 
is  subject  to  the  control  and  disposition  of  the  Court,  such 
a  reference  is  not  only  permitted,  but  is  highly  proper,  when 
&irly  and  bond  fide  made,  and  may  have  the  effect  of  enti- 
tling the  next  friend  to  repayment  of  his  costs  out  of  the 
miant'a  eatate,  even  though  the  auit  ahould  turn  out  unfor- 
tonate,  and  the  bill  be  diamiased  with  coata  (u). 

It  ia  to  be  observed  that  reports  made  upon  references  of  this  Master's  report, 
description  cannot  be  excepted  to ;  thus  in  a  case  where  it  had  ^P*^"  ^^^  '*" 

(r)  Richardson  v.  Miller,  1  Sim.  (I)    Jones   v.   Powell,    2    Mer.   ^  excepted  to; 

lU.  141. 

(t)  Nald6ro.Haw]u]is,2M.&K.  («)  Viit  Taaer  v.  Ivie,  2  Ves. 

UX.  46C. 

TOfc.  I.  H 
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but  may  ht 
objected  to  oq 
the  motioa  to 
confinn  it. 

Proceedings 
where  solicitor 
uses  the  name 
of  a  jmtchein 
atnif  without  hk 
privity. 


Of  striking  out 
the  name  of  an 
infant  plaintiff, 
end  making  him 
defendant. 

In  what  cases 
done. 


Persons  disqualified  from  suing  alone : 

been  referred  to  a  Master  to  see  whether  a  suit  instituted  on 
behalf  of  infants  by  ^.prochein  amy  was  necessary,  with  liberty 
to  the  Master  to  state  special  circumstances,  &c.,  and  the 
Master  bj  his  report  stated  several  circumstances,  and  certified 
the  suit  to  be  unnecessary;  upon  a  motion  to  confinn  the  re- 
port, and  dismiss  the  bill,  the  counsel  for  the  next  friend  entered 
into  obsenrations  on  the  evidence  before  the  Master,  and  it  was 
at  first  doubted  whether  this  would  not  be  a  more  proper  subject 
for  exceptions  to  the  report,  but  the  registrar,  Mr.  Dickens, 
being  consulted,  declared  it  to  be  the  practice  of  the  Court 
not  to  except  to  reports  of  this  kind  (which  were  in  the  nature 
of  cases  for  the  opinion  of  the  Court),  but  to  object  to  them 
on  the  motion  to  confinn  (u;). 

In  the  same  case  the  counsel  for  the  prochein  amy  alleged 
that  the  suit  had  been  instituted  by  the  solicitor  entirely, 
without  his  privity  or  consent;  in  confirmation  of  which 
a  written  acknowledgment  by  the  solicitor  was  produced, 
whereby  he  avowed  having  instituted  the  suit  without  the 
privity  of  the  prochein  amy,  and  the  counsel  for  the  prochein 
amy  had  no  instructions  to  resist  the  motion  any  further  than 
to  pray  that  the  solicitor  might  be  directed  to  pay  the  costs ; 
but  the  Lord  Chancellor  was  of  opinion,  that  in  the  then  stage 
of  the  business,  the  Court  could  not  take  notice  of  the  question 
as  between  the  j^rocAetn  ctmy  and  the  solicitor,  but  must  take  it  to 
be  the  act  of  ttieprochein  amy,  who  ought  to  makea  direct  ap- 
plication against  the  solicitor  if  he  had  acted  improperly  (x). 

If  an  infant  is  made  a  co-plaintiff  with  others  in  a  bill,  and  it 
appears  that  it  will  be  more  for  his  benefit  that  he  should  be 
made  a  defendant,  an  order  to  strike  his  name  out  as  plaintiff,  and 
to  make  him  a  defendant,  may  be  obtained  upon  motion  (jy);  and 
it  is  to  be  observed,  that  an  infant  heir-at-law,  against  whose 
estate  a  charge  is  sought  to  be  raised,  ought  to  be  made  a 
defendant,  and  not  a  plaintiff,  although  he  is  interested  in  the 
charge  when  raised ;  and  that  where  an  infant  heir  had,  under 
such  circumstances,  been  made  a  co-plaintiff.  Lord  Redesdale 
ordered  the  cause  to  stand  over,  with  liberty  for  the  plaintiffs 
to  amend,  by  making  the  heir-at-law  a  defendant  instead  of 

(to")  Whittaker  v.  Marlar»  1  Cox,        (y)  Tappen  v.  Norman,  11  Vet. 
285.  56S. 

(r)  Ibid.  286. 
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plaintiff,  and  thereupon  to  prore  the  settlement  anew  against  *^t«,oii  behalf 

him  as  a  defendant  (2).    The  reason  giyen  hy  the  reporter  for  - 

this  practice  is,  because  an  infant  defendant,  where  his  inheri-  Infant  bound  by 

tanoe  is  concerned,  has  in  general  a  day  given  him  after  attain-  *  <iecree  in  a 

mg  twentj-onoy  to  show  cause,  if  he  can,  against  the  decree  (a),  behalf; 

and  is  in  some  other  respects  privileged  beyond  an  adult ;  but 

an  infant  plaintiff  has  no  such  privilege,  and  is  as  much  bound 

as  one  of  full  age.     This  was  decided  in  Lord  Brook  v.  Lord 

Hertford  (&),  in  which  an  objection  was  taken  because  the  will 

under  which  the  infant  plaintiff  claimed  had  not  been  proved, 

and  the  Court  held  that  it  was  not  material ;  for  an  infant 

when  plaintiff  is  as  much  bound,  and  as  little  privileged,  as  one 

of  full  age.     In  this  respect  Courts  of  Equity  only  follow  the 

rule  of  laWy  where  it  is  held  that  an  infant  is  as  much  bound 

bj  a  judgment  in  his  own  action  as  an  adult ;  and  upon  this 

principle,  where   a  former  decree  signed  and  enrolled  in  a 

suit  where  an  infimt  was  plaintiff,  was  pleaded  to  a  new  bill 

bj  the  same  plaintiff  relative  to  the  same  matter,  the  Court 

held  that  the  plea  was  good  (c.) 

If,  however,  gross  laches  or  fraud  and  collusion  should  ap-  unless  where 
pear  on  the  part  of  the  prochein  amy,  the  defendant  may  J^^/^*^; 
open   the  decree  by  a  new  bill,  as  much  as  a  person  of  full  sion. 
age  (d).     And  although  an  in&nt  is  in  general  bound  by  a 
decree  in  a  cause  in  which  he  himself  is  plaintiff,  yet  there  is 
no  instance  of  the  Court's  binding  the  inheritance  of  an  infant  by  Where  any  dis- 
any  discretionary  act  of  the  Court.    As  to  personal  things,  such  ^15^*^*'^?^^" 
as  the  composition  of  debts,  &c.,  it  has  been  done,  but  never  as  done  by  the  in- 
to the  inheritance,  for  that  would  be  taking  on  the  Court  a  legis-  f*°^  ^  ^»°<*  ^» 
lative  authority,  and  doing  that  which  is  properly  the  subject  of 
a  private  Act  of  Parliament  (e).     According  to  this  doctrine,  Practice  in 
in  Lord  Brook  v.  Lord  Hertford,  above  referred  to,  which  was  ^wes  of  parti- 
the  case  of  a  bill  filed  by  an  infant  plaintiff  for  a  partition  against 
a  co>tenant  in  common,  although  the  Court  decreed  a  partition, 
it  would  not  direct  any  conveyance  to  be  made  until  the  infant 

(<)  Pluaket  V.  Joice,  S  Scho.  &  of  his  debts,  is  taken  away. 
Lef.  169.  (6)  2  P.  Wms.  619. 

(a)  By  1  Will.  4,  c.  47,  s.  11,  the        (c>  Gregory  v.  Molesworth,  S  Atk. 

priTilege  of  an  intot  heir  or  devisee  626. 

10  have  a  day  to  shoir  canse  against        (d)  Sheffield  v.  Duchess  of  Buck- 

a  decree  for  the  selling  the  estate  of  inghamshire,  1  Atk.  628. 
his  ancestor  or  devisor,  for  payment       (e)  Taylor  o.  Philips,  2  Ves.  23, 

h2 
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Persons  disqualified  from  suing  alone  : 

plaintiff  attained  twenty-one  (/);  andso  in  Tay  lor r. Philips  (g\ 
where  it  had  been  referred  to  the  Master  to  see  whether  certain 
proposals  which  had  been  made  as  to  the  surrender  of  a  copy- 
hold estate  by  the  infant  plaintiff  were  reasonable,  and  for  the 
infant's  benefit ;  and  the  Master  reported  that  they  were  so,  the 
Court,  nevertheless,  would  not  make  the  order  for  the  surrender 
without  inserting  the  words  "  without  prejudice  to  the  plaintiff, 
the  infant,  after  he  shall  attain  the  age  of  21  years."  (A) 

In  general,  however,  where  decrees  are  made  in  suits  by 
infant  plaintiffs,  it  is  not  usual  to  give  the  infant  a  day  to  show 
cause ;  and  in  Gregory  v.  Molesworth  (t).  Lord  Hardwicke 
observed,  that  he  knew  but  of  one  case  that  was  an  excieption, 
viz.  that  of  Zady  Effingham  Y.  Sir  John  Napier  (J),  where 
upon  an  appeal  from  Lord  Mftcelesfield*s  decree  with  regard  to 
real  estate,  the  House  bf  Lords  gave  Sir  John  Napier  leave  to 
show  cause,  when  he  came  of  age,  against  his  own  decree. 
It  is  observable,  howiever,  that  the  order  in  that  case  was  made 
under  very  peculiar  circumstances :  a  bill  had  been  filed  on  be- 
half of  Sir  John  Napier,  an  infant,  by  hb  proehein  amy  claiming 
as  heir  in  tail  under  a  settlement,  to  set  aside  a  post-nuptial  set- 
tlement made  by  his  father  on  his  wife,  Lady  Effingham  How- 
ard ;  and  a  cross  bill  had  been  filed  by  Lady  Effingham  against 
Sir  J.  Napier  and  the  trustees,  to  have  a  conveyance  made  to 
her  and  her  heirs  of  the  estates  comprised  in  the  settlement. 
Both  cases  came  on  to  be  heard  at  the  same  timCf  and  a 
decree  was  made,  from  which  both  parties  appealed,  and  the 
order  made  by  the  House  of  Lords  was,  inter  aL  that  as  to  so 
much  of  the  decree  as  ordered  Sir  John  Napier's  bill  to  be 
dismissed  so  far  as  the  same  sought  to  set  aside  the  settlement, 
the  same  should  be  affirmed,  with  this  addition : — "  Unless  Sir 
John  should,  within  six  months  after  his  attaining  his  age  of 
twenty-one,  show  cause  to  the  Court  of  Chancery  to  the  con- 


(jf)  Where  decrees  are  made  for 
partitions,  and  some  of  the  parties 
are  infants  and  others  adult,  the 
practice  now  is,  not  to  direct  the 
mutual  conveyances  to  be  executed 
by  any  of  the  parties  till  all  the  in- 
fants shall  have  become  of  age,  and 
have  had  an  opportunity  of  showing 
cause  against  the  decree ;  and  in  the 
meantime  the  decree  only  extends  to 
make   the  partition,  give  possession 


and  order  enjoyment  accoidingly, 
till  efTertual  conveyances  can  be 
made.  Vuie  the  decree  in  Agar  r. 
Fairfax,  17  Ves.  645. 554 ;  Attorney- 
general  V.  Hamilton,  1  Mad.  S14. 

ig)  2  Ves.  23. 

(k)  Belt  Supp.  to  Vesey,  259. 

(t)  a  Atk.  626. 

0)  2  P.  Wms,  401 ;  3  Bro.  P.C. 
340;  Mos.67. 
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trarj."     It  was  ako  ordered  that  the  tmstees  should  convey  the  Suits  on  behalf 
estates  in  the  settlement  to  Lady  ££Sngham  and  her  heu«,  unless  ^ 

Sir  J.  Napier  should,  on  attaining  twenty-one,  show  good  cause 
to  the  contrary  to  the  Court  of  Chancery.     Now,  it  is  to  be  ob- 
serred,  that  the  relief  granted  by  the  latter  part  of  the  order  was 
the  relief  prayed  by  Lady  Effingham's  cross  bill,  and  must  have 
been  made  in  consequence  of  that  suit ;  it  was  therefore  per- 
fectly regular  in  that  part  of  the  decree  to  give  Sir  J.  Napier, 
who  was  a  defendant  in  the  suit,  a  day  to  show  cause  against 
it ;  and  such  bemg  the  case,  it  would  have  been  very  absurd 
not  to  have  given  him  an  opportunity  of  showing  cause  against 
that  part  of  the  decree  which  dismissed  his  own  bill,  by  which 
he  sought  to  impeach   the  settlement,   as  by  so  doing  the 
Court  would  in  one  part  of  thei  decree  have  given  him  an 
opportunity  of  controverting  it,  which,  by  other  parts  of  the 
decree,  they  would  have  deprived  him  of.     The  result  of  the 
case  of  Lady  Effingham  v.  Napier^  was,  that  when  Sur  John 
Napier  came  of  age   he  preferred  a  petition,  supported  by 
affidavits  to  the  Lord  Chancellor,  for  liberty  to  file  a  new  bill, 
or  to  amend  his  former  bill,  and  also  to  amend  his  answer  to 
the  cross  bill,  on  the  ground  that  the  causes  had  been  greatly 
mismanaged  by  his  solicitor,  upon  which  the  Lord  Chancellor 
(Lord  King)  having  called  to  his  assistance  the  Master  of  the 
Rolls  (Sir  Joseph  Jekyll),  ordered  that  Sir  John  Napier  should 
be  at  liberty  to  amend  his  answer  in  the  cross  suit,  or  to  put 
in  a  new  one,  and  should  have  time  till  the  first  day  of  next 
Term  ;  but  as  no  precedent  appeared  for  amending  a  bill  after 
the  same  had  been  dismissed  upon  the  merits,  that  part  of  the 
petition  was  refused,  but  liberty  was  given  him  to  rehear  both 
the  causes,  which  were  ordered  to  stand  over  till  after  the 
time  for  amending  the  answer,  or  putting  in  a  new  answer  had 
expired  (A). 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  in  «rhai  mannsr 
against  a  decree  after  he  comes  of  age,  the  proper  course  ap-  ^  ^^^^  u 
pears  to  be  to  have  the  cause  reheard,  for  which  purpose  he  must,  cauae. 
within  the  period  appointed,  present  a  petition  of  rehearing  (/). 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect 

(fc)  Mos.  67  i  2  P.  Wms.  401 ;        (/)  Prac.  Reg.  225. 
%  Bro.  r.  C.  340. 
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Infant  not 
bound  by  mis- 
takes in  the 
conduct  of  his 
cause,  or  in  the 
form  of  the  bill. 

Infant  may  have 
the  relief  he  is 
entitled  to, 
though  not 
prayed  for, 


or  insisted  upon, 


Not  bound  by 
improper  offers 
or  submissions 
made  on  his 
behalf. 


But  bound  by 
deviations  from 
practice  bond 
Jide  assented  to. 


of  any  suit  or  proceedings  instituted  on  his  behalf,  and  for  his 
benefit,  yet  if  there  has  been  any  mistake  in  the  form  of  such 
suit,  or  of  the  proceedings  under  it,  or  in  the  conduct  of  them,  the 
Court  will,  upon  application,  permit  such  mistake  to  be  rectified. 

Thus,  an  infant  plainti£F  may  have  a  decree  upon  any  mat- 
ter arising  from  the  state  of  his  case,  though  he  has  not  par- 
ticularly mentioned  and  insisted  upon  it,  and  prayed  it  by  his 
bill ;  and  accordingly  where  a  bill  was  filed  on  behalf  of  an 
infant,  claiming,  as  eldest  son  of  his  grandfather's  heir-at- 
law,  the  benefit  and  possession  of  an  estate,  and  to  have 
an  account  of  the  rents,  profits,  &c.,  and  for  general  relief; 
and,  upon  the  hearing,  an  issue  was  directed  to  try  whether 
his  father  was  legitimate,  which  the  jury  found  he  was  not ; 
so  that  the  plaintiff's  claim  as  heir-at-law  was  defeated :  he 
was  yet  allowed  to  set  up  a  claim  to  part  of  the  estate,  to 
which  it  appeared  that  he  was  entitled  under  certain  deeds 
executed  by  his  grandfather,  hut  which  claim  was  in  no  way 
raised  or  insisted  upon  by  his  hill,  although  the  Court  said  it 
might  have  been  otherwise  if  he  had  been  adult  (m).  And 
where  the  persons  acting  on  behalf  of  an  infant  plaintiff,  by 
mistake  make  submissions  or  offers  on  behalf  of  the  infant, 
which  the  infant  ought  not  to  hare  been  called  upon  to  make,  the 
Court  will  not  suffer  the  infant  to  be  prejudiced.  Thus,  where 
an  infant  plaintiff  had,  by  mistake,  submitted  by  her  bill  to  pay 
off  a  mortgage,  which  she  was  not  liable  to  pay,  the  Master  of 
the  Rolls  said  he  must  take  care  of  the  infant,  and  not  suffer 
her  to  be  caught  by  any  mistake  of  her  agent ;  and  therefore, 
the  infant  was  allowed  to  amend  her  bill,  on  paying  the  costs 
of  the  day  (n). 

In  general,  however,  in  matters  of  practice,  infants  as  well 
as  adults,  are  bound,  by  the  conduct  of  the  solicitor  acting  bond 
Jide  in  their  behalf  (o).  Thus,  where  in  a  case  of  pedigree, 
the  solicitor  concerned  for  the  infant  concurred  in  the  use  of 
affidavits  before  the  Master  instead  of  interrogatories,  Sir 
Thomas  Plumer,  M.R.,  held  that  the  infants  were  thereby 
bound ;  and  although  the  Court  will  not  in  general  make  any 


(m)  SUpilton  v.  Stapilton,  1  Atk. 
6  i  vide  €tiam  De  ManneviUe  v.  De 
Manneville,  10  Ves.  62. 


(n)Serlev.St£Ioy,9P.Wms  S86. 
(o)  TillotMnv.Hargrave»  S  Mad. 
404. 
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decree  by  consent  where  in&nts  are  concerned,  without  refer*  Suiu  on  behalf 
ring  it  to  a  Master  to  inquire  whether  it  will  be  for  their  benefit ;   ,  onnfaats. 
jBt  when  once  a  decree  ia  pronounced  without  that  previous by  a  de- 
step,  the  authority  of  it  is  the  same  as  if  it  had  been  referred  to  ^J|^|[*°  ^^ 

the  Master,  and  he  had  made  a  report  that  it  would  be  for  their  J^  ^^ 

sdyantage.     So  an  order  for  maintenance,  though  not  usually  order  for  maiiH 
made  without  reference  to  a  Master,  yet  if  made  without,  will  p^"^,  ^fer* 
be  equally  binding  (p).  ence ; 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts  ^^^  ^^\  ^J  *^ 
could  not  be  stated  in  a  case  for  the  opinion  of  a  Court  of  Law  facto^stated  ia 
10  as  to  bind  infants  (q),  «  case. 

It  has  been  before  stated,  that  any  person,  who  may  be  willing  Any  person  may 
to  undertake  the  office,  may  be  the  prochevn  amy  of  an  infant;  J^^j^J^™ 
and  it  seems  that  even  a  person  who  has  been  outlawed  in  a  civil  of  an  infant ; 
action  may  fill  that  character  (r),  although  Kprochem  amy  can- 
not, as  we  have  seen,  sue  m  formd  pauperis  («). 

It  is  stated  in  some  of  the  books  that  a  prochein  amy  must  but  cannot 
be  a  responsible  person  (^),  or  a  person  of  substance,  on  account  »»»« informd 
of  costs,  but  the  better  opinion  seems  to  be,  that  it  is  not  neces-  ^ough  he 
sary  that  he  should  be  so(u).    It  certainly  does  not  appear  that  n^d  not  be^ 
the  Court  has  ever  gone  to  the  extent  of  removing  the  prochein  gu^^^^. 
amy  of  an  infant,  or  of  staying  proceedings  in  the  suit,  on  Not  temoveable 
the  mere  ground  of  his  supposed  poverty ;  and  Lord  Thurlow,  for  poverty, 
upon  an  applicadon  for  that  purpose  being  made  to  him,  is 
reported  to  have  said  that  he  doubted  whether  a  next  friend 
ought  to   be  discharged  on  account  of  poverty  more   than 
a  principal.     ''  The  principle,"  observes  his  Lordship,  *'  upon 
which  a  plaintiff,   if  poor,    would  not    be  deprived  of  the 
opportunity  of  applying  to  the  Court  for  justice,  is  similar  to 
tbat  of  getting  a  next  friend  to  sue.     Suppose  an  infant  had 
a  father,  who  is  the  natural  friend,  to  sue  for  him,  would  the 
Court  refuse  to  hear  that  &ther  ?  "  (x)     In  Squvrrell  v.  Squir- 
^11  (y)  (which  seems  to  be  a  report  of  the  same  case  as 
that  above  rofenred  to,though  it  is  somewhat  differently  stated) 
the  application  appears  to  have  been,  that  the  prochevn  amy 

(p)  P«r  Lord  Thvrlov,  Wall  v.  (()  Loid  Red.  SI ;  1  Stia.  708. 

Hoshby,  1  Bra.  C.  C.  487.  (u)  DaYonport  v.  Davenport,  1  S. 

<f)   Hawkins   v.    Luscombe,    S  &S.  101. 

Swanst.  tea.  (x)  Anon.  1  Ves.  J.  409. 

(r)  OOb.  For.  Rem.  S4.  (y)  8  Dick.  765. 
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Of  should  give  security  to  answer  costs :  and  Lord  Thurlow,  acting 

^  upon  the  opinion  of  Mr.  Dickens  the  Registrar,  denied  the 

motion.  It  appears  to  have  been  argued  at  the  bar,  in  that 
case,  that  the  application  was  analogous  to  a  motion  that  a 
plaintiff  out  of  the  jurisdiction  may  give  security  to  answer 
costs;  but  in  answer  to  that  it  was  said  by  Mr.  Dickens,  whose 
reasons  appear  to  have  been  adopted  by  Lord  Thurlow,  that "  the 
order  which  directs  security  to  be  given,  states  the  plaintiff  to 
live  out  of  the  jurisdiction  of  the  Court,  consequently  the  Court 
cannot  enforce  a  duty;  but  in  the  case  before  the  Court  it  ia 
not  supposed  that  a  prockein  amy  is  out  of  the  reach  of  the 
process  of  the  Court ;  therefore  the  defendant  has  a  double 
remedy;  he  may  attach  and  hold  his  person,  and  also  se- 
quester what  property  he  may  possess ;  the  fonner  to  answer 
the  contempt,  the  latter  ad  satisfaciendum,** 

It  is  certainly  stated  in  a  book  of  considerable  authority  upon 
the  practic^of  the  Court  of  Chancery,  viz.,  the  Practical  Regis- 
ter (z),  that  where  a  suit  was  by  prockein  amy  not  sufficient  to 
answer  costs,  the  Court  ordered  that  another  should  be  named; 
but  it  is  not  stated  whether  the  bill  was  filed  on  behalf  of  an 
infant,  or  of  a  married  woman,  between  whose  cases  there  exists 
in  this  respect  a  very  important  distinction,  arising  from  the 
circumstance  that  a  suit  on  behalf  of  an  infant  may  be  filed  by 
Skum,  io  the  any  one  for  the  infant's  benefit,  whereas  the  suit  of  a  feme 
case  of  the         covert  is  substantially  her  own  suit,  and  her  next  friend  is 

vrocJmn  amy  of •,.  .        ,-, 

a/«ii«  co9tn.  selected  by  herself,  and  is  appomted  for  the  express  purpose 
of  answering  the  costs,  which  cannot  be  recovered  against  a 
married  woman  by  any  process.  Upon  this  ground,  where  the 
next  friend  ofvifeme  covert,  after  the  bill  had  been  filed,  and 
the  answer  put  in,  had  taken  the  benefit  of  the  Insolvent  Act, 
but  was  detained  in  prison,  and  had  applied  for  and  obtained 
an  order  for  the  payment  of  his  groats  by  the  husband,  the 
Vice-Chancellor  (Sir  J.  Leach),  although  he  refused  a  motion 
that  the  prockein  amy  might  be  removed  and  a  new  next  friend 
appointed  in  his  place,  because  the  application  was  informal, 
said  that  the  defendant  might  apply  to  stay  all  proceedings  in 
the  cause  till  the  next  friend  was  changed  and  security  was 
given  for  the  costs ;  but  that  he  should  hesitate  very  much 

(»)  Ed.  Wyatt,  540. 
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before  he  called  upon  the  next  friend  of  an  infant  to  give  9' 

secuntj   for  costs  (a).  ^ 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  Proch§m  amy 
any  other  sufficient  ground  be  made  out,  the  Court  will  order  re™o^able  for 
him  to  he  removed  (b).     Thus,  when  the  next  friend  will  not  anceofhisduty. 
proceed  with  the  cause,  the  Court  will  change  him  (c). 

And  although  a  next  friend  may  not  have  been  actually  guilty  or  by  reason  of 
of  any  impropriety  or  misconduct,  yet  if  he  is  connected  with  JjJ^e^SfJl^i, 
the  defendants  in  the  cause  in  such  a  manner  as  to  render  it 
improbable  that  the  interest  of  the  plaintiff  will  not  be  properly 
supported,  the  Court  will  remove  such  next  friend  and  appoint 
another  in  his  place.    Thus,  where  it  appeared  by  the  affi- 
davit that  the  next  friend  was  a  person  in  low  circumstances, 
that  he  was  the  brother  of  the  plaintiff's  father,  and  had  been 
a  material  witness  for  him  in  a  cause  in  the  Ecclesiastical 
Court,  in  which  the  father  had  endeavoured  to  set  aside  the 
instrument  under  which  the  plainti£b  claimed ;  and  that  the 
interests  of  the  ^ther  and  of  the  infimUi  were  directly  adverse 
to  each  other,  the  Vice-Chancellor  made  an  order  to  remove  Reference  to  the 
him  from  being  the  next  friend  of  the  infants,  and  referred  it  ^^l  ^^ 
to  the  Master  to  appoint  a  proper  person  to  be  their  next  pnchmnamy, 
friend  in  his  place.     His  Honor,  also,  said  that  if  it  could  be  dispensed  with 
tendered  to  him  by  affidavit,  that  a  man  of  substance,  who  r^^*o£n^ 
was  himself  wholly  unconnected  with  the  parties,  and  who  himself. 
would  employ  a  solicitor  similarly  situated,  was  willing  to  un* 
dertake  the  office  of  next  friend,  he  should  have  no  hesitation 
in  making  the  order  immediately,  and  without  any  reference 
to  the  Master  ((2). 

In  the  same  case  it  appeared  that  the  solicitor  for  the  in-  Of  the  same 
fants  acted  for  the  father  also,  and  had  heen  for  ten  years  his  ^)'^[f|if,^ 
confidential  solicitor;  and  the  Vice-Chancellor  said,  that  al-  and-forthe 
though  he  was  warranted  by  high  authority  in  saying  that  in 
family  suits  it  was  proper  that  the  same  solicitor  should  be 
employed  for  all  parties ;  yet  the  Court  will  watch  with  great 
jealousy  a  solicitor  who  takes  upon  himself  a  double  respon- 
sibUity,  and  if  it  sees  a  chance  of  his  miscarrying,  will  take 

(a)  Pennington  ».  AWin,  1  S.  &  (c)    Ward    t.    Ward,    3    Mer. 

S.  264.  706. 

(6)  RusieU«.  Sharp,  IJacfiiW.  (d)    Peyton    ».   Bond,    1    Sim. 

482.  301. 
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Persons  disqualified  ftvm  suing  aUme : 


Of 

Prockem  Amiei, 


Prochein  amy 
cannot  be  a  re- 
ceiver in  the 
cause. 


Prochtin  amy 

misconducting 

himself. 


Pncntin  Miw 
or  hit  wife  can 
not  be  a  witness. 
If  their  evidence 
neoessaiy  he 
must  here* 
mored, 


care,  where  the  plaintiffs  are  infants,  that  he  shall  not  stand 
in  that  relation  to  a  defendant  under  circumstances  of  very 
adverse  interest ;  and,  upon  this  ground,  hb  Honor  decided 
that  the  solicitor  for  the  father  ought  not  to  continue  in  the 
character  of  solicitor  of  the  next  friend  (e). 

It  may  he  here  remarked,  that  the  prochein  amy  of  an 
infant  cannot  be  permitted  to  act  as  receirer  in  the  cause; 
and  that  where  an  application  was  made  on  behalf  of  infant 
plaintiffs,  that  the  next  friend  might  be  at  liberty  to  go  before 
the  Master,  and  propose  himself  to  be  the  receiver.  Sir  Thomas 
Plumer,  V.C,  refused  to  accede  to  the  motion,  although  it 
was  consented  to,  observing,  that  it  was  the  duty  of  the  next 
friend  to  watch  the  accounts  aiid  conduct  of  the  receiver,  to 
be  a  control  over  him ;  and  that  the  two  characters  were  incom- 
patible, and  could  not  be  united  (/), 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the 
cause  which  is  incompatible  with  the  advancement  of  the  suit, 
such  as  movmg  to  discharge  an  attachment  issued  by  the  solicitor 
in  the  regular  progress  of  the  cause,  the  Court  will  refer  it  to 
the  Master  to  see  if  it  is  fit  that  such  next  friend  should  con- 
tinue in  that  capacity  any  longer  (^).  But  as  long  as  the  next 
friend  continues  such  on  the  record,  he  is  considered  by  the 
Court  as  responsible  for  the  conduct  of  the  cause,  and  for  this 
reason  the  Master  of  the  Rolls  (Sir  T.  Plumer),  on  a  petition 
being  presented  to  him  on  the  part  of  the  infant  plaintiff,  com- 
plaining of  great  delay  in  prosecuting  the  decree,  refused  to  refer 
it  to  the  Master  to  inquire  into  the  cause  of  the  delay,  and  to 
appoint  proper  persons  on  behalf  of  the  infimt  to  assist  in  taking 
the  accounts,  saying  that  if  there  had  been  misconduct,  he  would 
assist  the  petitioner,  but  that  it  must  be  in  a  regular  way  (A). 

The  next  friend  of  an  infant  plaintiff  is  considered  as  so  far 
interested  in  the  event  of  the  suit,  that  neither  he  nor  his  wife 
can  be  examined  as  a  witness  (i).  If  their  examination  is  ne- 
cessary for  the  purposes  of  justice,  his  name  must  be  stmck 
out  of  the  bill,  and  that  of  another  person  substituted : 
which,  upon  application,  will  be  permitted.  But  it  has  been 
determined  that  in  such  case  {k)  the  next  friend  who  retires 


(0)  Peyton  v.  Bond,  1  Sim.  302. 
(/)  Stooe  o.Wishart,  2Mad.64. 
(g)  Ward  V.  Ward,  8  Mer.  706. 


(k)  Russell  V.  Sharp,  vH  sufff* 
(i)  Head  •.  Head,  S  Atk.  611. 
Ik)  LordHed.21. 
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must  ffira  seciuritT  for  the  costs  incurred  in  his  time  (/)•  Of 

In  the  case  of  Davenport  ▼.  Davenport  (m),  where  this  role    - 

was  recognised  and  acted  upon,  the  Vice-Chancellor  ordered  but  must  givv 

that  the  new  next  friend  who  was  proposed  in  the  notice  ^^]T^j 

of  motion  should  be  substituted  in  the  room  of  the  one  to  incorred ; 

be  withdrawn,  although  it  was  alleged  that  he  was  in  in-  but  the  new 
...  •  •        .  1     1   j»  iMxt  friend  Doed 

digent  circumstances^  and   an  mquiry  was  asked  for  as  to  notbeareipon- 

whether  he  was  a  proper  person  to  act  in  that  capacity  with  a  uble  penon. 

new  to  his  circumstances,  his  Honor  stating  as  his  reason 

for  refusing  such  inquiry,  that  he  would  be  at  liberty  to  file  a 

new  bill  without  such  inquiry. 

In  MeUing  y.  Melling  (n)  Sir.  John  Leach,  V.G.,  refused  Cannot  be  le- 

to  allow  another  ne  jtt  friend  to  be  substituted  for  the  one  who  "'^'^^  *^  ^ 

own  request 

had  up  to  that  time  conducted  the  smt  in  that  capacity,  and  without  a  refer- 
who  desired  to  withdraw  himself,  without  a  previous  reference 
to  the  Master,  to  inquire  whether  it  was  for  the  benefit  of  the 
infant  that  such  substitution  should  take  place,  with  liberty  to 
state  special  dreumstanoes,  **  as  it  might  be  that  the  suit  was 
improper,  or  had  been  improperly  conducted;  and  the  next 
friend  was  not  thus  to  escape  from  costs  to  which  he  might 
be  liable." 

When  the  prochem  amy  of  an  infiuit  dies  pending  the  Death  of 
suit  (o),  the  proper  course  of  proceeding  appears  to  be  for  the  P"******  '^  * 
solicitor  of  the  plaintiff  to  apply  to  the  C!ourt  for  leave  to  ap-  proceeding! 
point  a  new  prochein  amy  in  his  stead;  and  after  such  ap-      ^'^P^'^ 
pointment  the  name  of  the  new  /yrocAetn  amy  should  be  made 
use  of  in  all  subsequent  proceedings,  where  the  former  one,  if 
alive,  would  have  been  named.   If  the  plaintiff's  solicitor  omits 
to  take  this  step  within  a  reasonable  time,  the  Court  will,  upon 
motion  or  petition,  make  an  order  upon  the  plaintiff's  solicitor 
to  name  a  new /vrocAnn  amy  within  a  given  time,  and  that  on 
defrmlt,  that  it  may  be  referred  to  the  Master  to  appoint  a  next 
friend.     An  order  of  this  description  was  made  in  Lancaster 
V.  Thornton  (p),  on  the  authority  of  a  like  order  by  Lord 
Hardwicke  (g)^  and  the  precedent  has  since  been  followed  by 

(0  Witti  V.  CampbeU,  IS  Ves.  (o)  Gilb.  For.  Rem.  54. 

49S.  (p)   Amb.  SOS;    1  Dick.    MG, 

(«)  I  S.  &  S.  101.  8.  C. 

(•)  4  Mad.  961.  (9)  Ludolph  v.  Saxby,  ibid. 
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Of 
Prochein  Amiet. 


Effect  of  infant 
plaintiff  attain- 
ing twenty-one. 


On  proekein 
amjf*%  liability 
to  costs. 


Persons  disqualified  from  suing  alone  : 

Sir  John  Leach,  in  Bracey  v.  Sandiford{r).  In  the  case  of 
Lancaster  v.  Thornton^  Sir  Thomas  Clarke,  M.R.,  refiwed  to 
make  such  as  order  without  directing  an  attendance,  although 
it  had  been  done  in  the  case  before  Lord  Hardwicke ;  and  it  is 
to  be  observed,  that,  in  the  cases  cited,  the  prochein  amy  died 
after  the  decree ;  but  from  a  case  mentioned  in  the  note  to  the 
report  of  Lancaster  ▼.  Thornton,  in  Ambler,  it  appears  that  a 
like  order  was  made  by  Sir  Thomas  Sewell,  where  the  prochein 
amy  had  died  before  ibe  decree  (s). 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his 
coming  of  age  is  no  abatement  of  the  suit  (/) ;  but  he  may  elect 
whether  he  will  proceed  with  it  or  not.  If  he  goes  on  with  the 
cause,  all  future  proceedings  may  be  carried  on  in  his  own  name, 
and  the  bill  need  not  be  amended  or  altered  (u).  He  will  also  be 
liable  to  all  the  costs  of  the  suit,  in  the  same  manner  that  he 
would  have  been  had  he  been  of  age  when  the  bUl  was  origin- 
ally filed  (x).  If  he  chooses  to  abandon  it,  he  may  move  to 
dismiss  it  on  payment  of  costs  by  himself ;  but  he  cannot  com- 
pel the  prochein  amy  to  pay  the  costs  unless  it  be  established 
that  the  bill  was  improperly  filed.  Thus,  where  an  in&nt,  on 
attaining  twenty-one,  moved  to  dismiss  a  bill  filed  on  his  be- 
half, with  costs  to  be  paid  by  the  prochein  amy,  the  Court 
refused  to  make  the  order,  but  directed  the  bill  to  be  dismissed 
on  the  late  infant  plaintiff  giving  an  undertaking  to  pay  the 
costs  of  the  next  friend  (y). 

If,  however,  the  next  friend  of  an  infant  should  die  during 
the  minority  of  the  plaintiff,  who,  after  he  comes  of  age, 
should  take  no  step  in  the  cause,  and  the  defendant  should 
bring  the  cause  on  again,  and  procure  the  bill  to  be  dismissed; 
such  dismissal  must  be  without  costs,  because  the  plaintiff  not 
having  been  liable  to  costs  during  his  infeincy,  and  never  hav- 
ing made  himself  responsible  by  taking  any  step  in  the  cause 


.nchi 
1  Fo 


{T)  S  Mad.  468. 

(i)  Countess  of  Shelburae  «.  Ld. 
Inchiquin,  Amb.  398.  n. 

(i)  Prac.  Reg.  226. 

(tt)  Moor.  42 ;  Prac.  Reg.  225 ; 

Fowler,  £.  P.  421. 

(*)  Cowp.  E.  P. 

\y)  It  is  apprehended  that  the 
Court  in  this  instance  meant  that 


the  infant  could  not  compel  the 
proton  amy  to  pay  the  costs.  The 
infant  not  bein^  answerable  for  th* 
costs,  was  not  injured  by  the  insti- 
tution of  the  suit.  The  prochein  owy, 
therefore,  was  not  answerable  to  the 
infant,  but  only  to  the  defendant. 
Beames  on  Costs,  lii,  n.  15. 
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after  attaining  twenty-one,  and  there  being  no  next  friend  to  O^ 

be  responsible  for  them,  there  is  no  person  against  whom  the   ^ 
Court  can  make  an  order  for  payment  of  costs.     This  point 
was  decided  by  Lord  King  in  Turner  y.  Turner  (2)  upon  a 
rehearing,  although,  on  the  former  hearing,  his  Lordship  was 
of  a  different  opinion  (a). 

In  that  case  the  prochein  amy,  if  living,  would,  of  course,  Of  the  pnehem 
have  been  liable  to  the  payment  of  the  costs  to  the  defendant,  ^^^^^^'^'^^ 
the  general  role  being  that  the  prochein  amy  shall  pay  the 
defendant's  costs  of  dismissing  the  plaintiff's  bill ;  and  so  if  a 
motion  is  made  on  behalf  of  an  infant  plaintiff  which  is  refused 
with  costs,  such  costs  must  be  paid  by  the  prochein  amy  (b). 

But  the  rule  that  9l  prochein  amy  is  to  be  liable  to  the  costs 
of  dismissing  a  bill,  or  of  an  unsuccessful  motion,  is  to  be  con- 
•idered  only  with  reference  to  his  situation  with  regard  to  the 
defendant  in  the  cause.     For  the  Court  is  extremely  anxious  as  between  him 
to  encourage,  to  every  possible  extent,  whoever  will  stand  for-  "^  ^  defead- 
ward  in  the  character  of  prochein  amy  on  behalf  of  infants  (c), 
and  will  therefore,  wherever  it  can  be  done,  allow  the  next  Of  his  right  to 
friend  the  costs  of  any  proceeding  instituted  by  him  for  the  costs  out  of  the 
infant's  benefit,  out  of  the  infant's  estate,  provided  he  appeam  '     °  *^     * 
to  have  acted  boTid  fide  for  the  benefit  of  the  infimt.     There-  Where  the  de- 
fore  where  a  suit  was  instituted  on  behalf  of  an  infant,  in  which  ^<B°daot  who  is 

to  pay  the  costs 
there  was  a  decree  made,  under  which  the  money  recovered  runs  away. 

was  brought  into  Court,  and  put  out  for  the  benefit  of  the  infant 

pUuntiff,  and  the  defendant  was  ordered  to  pay  the  costs,  but 

nn  away ;  upon  a  motion  by  the  solicitor  of  the  plaintiff  (in 

which  the  father  who  was  the  prochein  amy,  and  very  poor 

joined)  that  his  costs  might  be  paid  out  the  fund  in  Court, 

Lord  King  granted  the  motion,  but  with  some  reluctance  ((f). 

And  in  another  case  when  a  supplemental  bill  had  been  filed  on  where  the  suit 

behalf  of  an  infant,  for  which  there  were  apparent  g^unds,  but  i».dismis8ed 

which  was  eventually  dismissed  as  against  one  of  the  defendants 

with  costs,  which  were  paid  by  the  receiver  in  the  original 

cause ;  upon  a  petition  by  the  prochein  amy  to  be  allowed 

Bach  costs  out  of  the  infant's  estate  in  the  original  cause,  Lord 

(0  1  Stra.708.  (c)  Whittaker  v.  Marlar,  1  Cox, 

(«)  2P.Wms.  297.  286. 

ih)  Backly  9,  Buckeridge,  1  Dick.        {i)  Staines  9.  Maddof«  Mos.  aiO. 
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Of  Hardwicke  made  the  order,  obaenring  that  the  next  friend  and 

roc   m    mtm,  ^^  receiver  had  done  nothing  but  what  any  man  would  do  in 
his  own  case ;  and  that  though  it  had  turned  out  unfortunately, 
the  Court  would  not  say  that  they  ought  to  bear  the  costs ;  as 
if  they  were,  nobody  would  undertake  the  management  of  an 
estate  for  an  infant  (e). 
Reference  to  in-       It  is  to  be  observed,  that  in  the  above  case,  after  the  sup- 
quire  whether      plemental  bill  had  been  filed,  and  the  answer  had  come  in, 
suit  IS  for  in-        '^  ,..,,,  i  ,  k    ^        i  .     •a*  • 

fant*s  benefit.      ^^  application  had  been  made  on  the  part  of  the  plamtiff  m 

the  original  cause  to  refer  it  to  the  Master  to  inquire  whether 

it  was  for  the  benefit  of  the  infant  to  proceed  in  the  suit, 

upon  which  the  Master  had  reported  that  it  would  be  for  the 

benefit  of  the  infant  to  carry  it  on  against  all  the  defendants ; 

and  that  in  pronouncing  his  judgment.    Lord    Hardwicke 

said  that  he  had   known  bills  to  establish  the  custom  of 

manors,  in  which  it  had  been  referred  to  the  Master  to  inquire 

whether  it  was  for  the  infant's  benefit  to  carry  it  on  (/). 

It  seems,  however,  from  the  case  of  Janes  y.  Powell  (g), 

before  referred  to,  that  applications  on  the  part  of  the  next 

friend  for  a  reference  to  the  Master  to  inquire  whether  a  suit 

which  such  friend  has  instituted  was  for  the  infant's  benefit. 

Cannot  be  made  cannot  be  made  in  the  suit,  respectinir  which  the  reference  is 

m  the  suit  Itself.  t.^     t  .  ^v  .  *u  \  -  .  -^  *  k.v 

sought ;  but  that  the  prochetn  amy  must  carry  it  on  at  nis 

own  risk,  which  appears  to  be  a  proper  restraint  to  prevent 
suits  of  this  description  from  being  rashly  undertaken ;  for  as 
on  the  one  hand  the  prochetn  amy,  in  case  a  fund  should  be 
recovered  by  means  of  the  suit,  has,  through  his  solicitor's  lien 
for  his  costs  upon  that  fund  (A),  an  adequate  protection  from 
losing  the  charge  he  may  have  been  put  to  by  means  of  the 
suit,  so  the  risk  which  he  runs  of  losing  those  costs,  in  case 
the  suit  should  be  unsuccessful,  tends  to  make  persons  cau- 
tious in  undertaking  proceedings  -  of  this  nature  on  behalf 
of  infants  without  having  very  good  reason  for  anticipating  a 
successful  result. 
Not  deprived  of  It  is  to  be  observed,  however,  that  although  the  Court  will 
hu  nght  to  eo  fiur  encourage  persons  acting  fiiirly  or  boTid  fide  to  institute 
proceedings  on  behalf  of  infiuits,  or  to  protect  them  when  it  ia 

(«)  Taner  r.  Ivie,  3  VesTlob.  (jt)  S  Mer.  141. 

Ij)  Ibid.  469.  *  .  (X)  Staines  v.  Maddox,  Mos,  »19. 
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pottiUe  oo  to  do  finom  all  costs  and  expenses  which  they  may  ^^  Of 

incur  by  such  step,  a  protection  which  it  will  not  suffer  any  > 

degree  of  mistake  or  misapprehension  to  deprive  him  of  (t),  in  consequence 

yet  if  it  should  torn  out  that  he  has  acted  firom  improper  mo-  mi^pprehen^ 

tireSy  or  meroly  to  answer  the  purposes  of  spleen^  the  principle  sion ; 

which  g;uides  the  Court  in  encouraging  an  honest  prochein  amy,  ^\^  ^^  ^ 

t.  e.  the  anxiety  to  have  affairs  of  infants  properly  taken  care  if  the  suit  has 

of,  will  involre  a  dishonest  one  in  the  expenses  of  his  own  J®*°  instituted 

from  improper 
proceeding  (A).     And  so  if  it  should  appear  that  in  the  case  of  motives, 

an  infant,  due  diligence  has  not  been  exerted  to  acquire  a  pro-  or  due  diligence 
per  knowledge  of  the  facts  of  the  case,  and  the  bill  should  be  ^^°^\^ 
dismisaed  or  an  order  discharged  upon  facts,  which  though  not  the  facts  of  the 
known  when  the  bill  was  filed  or  the  motion  made,  might  hare  ^**^* 
been  known  if  proper  inquiry  had  been  made,  the  next  friend 
will  not  be  allowed  the  costs  out  of  the  in&nt's  estate  (/). 
Ilias  where  it  appeared  that  a  writ  of  Ne  exeat  Regno  had 
been    improperly  obtained  by  the  next    friend,   on  motion 
supported  by  the  affidayit  of  the  infant  plaintiff,  by  which 
the  infant,  who  was  of  the  age  of  eighteen  years,  swore  poei- 
tirely  to  facts,  which  it  appeared  he  could  not  have  known 
himself,  but  which  he  could  only  hare  been  told  by  other  per- 
sons, the  Lord  Chancellor  (LordThurlow)  discharged  the  order, 
and  directed  that  the  prochein  amy  should  pay  the  costs  of 
obtaining  it  (m). 

There  appears  to  be  no  doubt  that  a  solicitor  conducting  a  Solicitor  has  a 
cause  on  the  part  of  an  infant,  has  the  same  lien  upon,  the  {jf^^iP^^.^^ 
money  recovered  in  the  suit  by  his  means,  and  at  his  expense,  cosu, 
as  he  has  in  the  case  of  an  adult  (») ;  and  therefore  if  the  suit 
is  successful,  the  prochein  amy  is  in  general  secure  from  being 
put  to  any  charges  on  the  infantas  behalf.     But  it  seems^that  but  not  upon 
a  solicitor  who  obtains  possession  of  papers,  as  prochein  amy^  ^^  papers, 
has  not  any  lien  upon  them  by  virtue  of  such  possession  (o). 

It  is  said  that  where  a  legacy  is  given  to  an  infant,  the  tes-  of  the  costs  of 

tator  makes  it  necessary  to  come  into  this  Court  for  directions  fning  for  an 

how  to  lay  it  out ;  and  that  therefore  such  an  application  ought  ^fS^J* 

to  be  considerd  as  an  incumbrance  on  the  estate ;  and  that  the 

(i)  Whiltaker  v.  Marlar,  1  Out,  (m)  Roddam  v.  Hetbeiington,  6 

286.  Ves.  91. 

(k)  Ibid.  (n)  Staines  v«  Maddox,  Mos.  110. 

(/)  Pearce  v.  Peaice«  9  Ves.  548.  (o)  Montagu  on  Lien»  6S. 
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pt  costs  must  be  paid  oat  of  the  assets.    This  rale  was  acted  upon 

Proeh4in  Amia    .^  whapham  V.  Winafield{p),  by  Sir  W.  Grant,  who  said, 
that  if  the  testator  wishes  to  prevent  the  costs  of  such  a  suit 
from  coming  out  of  his  estate,  he  ought  to  give  the  legacy  to 
Not  in  future  to  a  trustee  for  the  infant  (jj).   His  Honor,  however,  said  that  for 
Suto°i^»  «u^*  the  future  he  should  not  give  the  costs  in  such  a  case,  for 
since  the  late  Legacy  Act,  36  Geo.  3,  c.  52,  s.  32,  the  exe- 
cutor has  nothing  to  do  but,  under  that  Act,  to  pay  the  legacy 
into  Court,  and  then  he  has  done;  and  the  infismt,  when  he 
comes  of  age,  may  petition  for  it.   Before  that  Act  an  executor 
could  not  safely  pay  an  infant's  legacy  without  a  decree, 
but  must  be  It  is  presumed  that  the  rule  above  laid  down  will  not  apply 

cuior.  ^Sem^^  80  as  to  prevent  an  infant  legatee  from  receiving  his  costs,  in 
case  he  is  obliged  to  file  a  bill  in  consequence  of  the  executor's 
omitting  to  avail  himself  of  the  Act  to  pay  the  money  into  Court, 
since  there  is  no  power  given  by  the  Act  by  which  the  executor 
can  be  compelled  to  pay  the  legacy  without  a  suit.  All  that 
Sir  W.  Grant's  dictum  can  mean  is,  that  the  expense  of  the 
suit  shall  not  be  thrown  upon  the  residuary  estate. 
As  to  *«rigbt  With  respect  to  the  right  of  the  next  friend  of  an  infant  to 
taxed  costs.  receive  anything  beyond  his  taxed  costs  out  of  a  general  fund, 
in  order  to  reimburse  him  for  any  extra  expense  he  may  have 
been  put  to,  some  difference  of  opinion  appears  to  have  existed 
between  Lord  Eldon  and  Sir  W.Grant.  In  Osborne  Y.Denn€{r), 
where  a  bill  had  been  filed  on  behalf  of  an  infant  legatee  and 
other  plaintiffs,  in  which  the  usual  decree  was  made,  and  the 
costs  ordered  to  be  taxed  and  paid  out  of  the  estate,  an  appli- 
cation was  made  to  the  Master  of  the  Rolls  on  behalf  of  the 
prochein  amy,  that  he  might  in  some  way  have  costs  beyond 
his  taxed  costs,  either  by  a  direction  to  have  them  taxed 
as  between  solicitor  and  client,  or  by  a  reference  to  the  Master 
to  see  what  extra  costs  he  had  been  put. to;  but  the  Master  of 
the  Rolls  refused  to  make  the  order,  saying  that  if  a  prochein 
amy  is  to  a  certainty  to  have  all  that  exceeds  the  taxed  costs, 
it  would  lead  him  to  be  very  careless.  But  in  Feams  v. 
Young  (<),  where  an  application  had  been  made  to  the  I/)rd 
Chancellor  for  the  costs  of  trustees^  as  between  solicitor  and 

(p)  AooD.  Mob.  6.  (r)  7  Ves.  424. 

(9)  4VM.6tO.  (a)  10  Yes.  164. 
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client,  his  Lordship  refuBed  to  make  such  an  order,  on  the  ground  ^^   ^  ^n  Amies 

that  where  the  costs  of  a  trustee  are  directed  to  be  taxed,    « ^        / 

that  means  as  between  party  and  party,  not  in  the  larger  way, 
although  where  a  trustee,  in  the  fahr  execution  of  his  trust,  has 
expended  money  by  reasonably  and  properly  taking  opinions, 
and  procuring  directions  that  are  necessary  for  the  due  exe- 
cution of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also 
to  his  chains  and  expenses,  under  the  head  of  just  allowances. 
"  With  regard  to  an  infant,**  hb  Lordship  said,  "  this  requires 
great  connderatum,  for  as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  claimed  under  just 
dlowancesy  and  the  next  friend  is  to  beat  the  whole  expense 
of  the  infant  beyond  his  costs,  persons  will  deliberate  before 
they  accept  that  office. "  (0 


Sect.  IL 

Idiots,  Lunatics  and  Persons  of  Weak  Minds.  W»ots  and 

LuDalics. 
It  has  been  before  observed,  that  although  in  certain  cases  ^"T^ — >'^^.   ' 
suits  on  behalf  of  idiots  or  lunatics  may  be  instituted  in  the  behalf  most  pro- 
form  of  informations  by  the  Attorney-general,  yet  the  proper  P*  ^  ^  "*  * 
course  of  proceeding  to  assert  their  rights  in  equity  is  by  bill. 

fiills  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  t    .«.  r 

^  ID  tne  name  of 

of  the  lunatic ;  but  as  he  is  a  person  incapable  in  law  of  taking  the  Lunatic ; 

any  step  on  his  own  account,  he  sues  by  the  committee  of  his  k„(Uy  u- 

estate,  who  is  responsible  for  the  conduct  of  the  suit.     The  mittee. 

lunatic,  however,  must  be  named  a  party,  as  well  in  a  bill  as  fanatic  m 

in  an  information  on  his  behalf,  unless  the  object   of  the  be  a  party, 

suit  be  to  avoid  some  transaction  entered  into  by  himself  on  l^f.^J'l^^'^ 

•^  to  avoid  hu  own 

Uie  ground  of  his  incapacity  at  the  time,  in  which  case,  it  acu. 
BeeroB,  that  a  lunatic  ought  not  to  be  a  co-plaintiff,  because  j^  ^j^j  |^ 
it  is  a  principle  of  law  that  no  man  can  be  heard  to  stul-  he  need  not  be 
tiiy  himself.     This  distinction  was  taken  in  the  case  of  the  *  ^"^' 
Attorney-general  v.    Woolrich  (a),    which    was    the    case 
of  a  bUl,   in   the  nature   of   an  information,  filed  by   the 

(t)  Fearnsv.  Young,  10 Yes.  184. 
(a)  1  Cha.  Ca.  16S. 

VOL.  I.  I 
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Idiots  and 
Lunatics. 


But  if  made  a 
party,  it  is  no 
ground  of  de- 
murrer. 


Attorney-general,  for  the  benefit  of  a  lunatic,  to  obtain  the 
benefit  of  a  marriage  settlement  entered  into  by  him  before  his 
lunacy :  to  this  bill  the  defendant  demurred,  on  the  ground 
that  the  lunatic  was  not  a  party  to  it,  and  the  demurrer 
was  allowed,  the  Lord  Keeper  (Bridgman)  declaring  it  was 
as  needful  to  make  the  lunatic  a  party,  where  a  suit  was 
on  his  behalf  as  an  infant ;  and  a  distinction  is  pointed  <mt 
by  the  reporter  between  that  case  and  the  preceding  case 
of  Smith  (c),  in  the  same  volume.  ^*  Smith's  case  was  to 
be  relieved  against  an  act  done  by  the  lunatic  in  assigning 
a  debt,  because  he  was  a  lunatic  at  the  time,  so  that  if  he  had 
been  a  party,  it  would  have  been  to  stultify  himself,  which  the 
law  does  not  admit  (d).  In  Woolrich's  case  the  bill  was  to 
be  relieved  upon  a  marriage  settlement,  for  the  benefit  of  the 
lunatic  before  he  was  a  lunatic ;  so  that  he  being  a  party  to 
that  hill  did  not  tend  to  stultify  himself,  and  may  be  the  reason 
why  he  should  be  a  party  to  it ;  and  the  other  bill  tending  to 
stultify  himself,  may  be  a  reason  why  he  should  not  be  a  party 
to  it  (e)." 

It  is  to  be  observed,  however,  that  where  a  bill  is  brought 
by  a  lunatic  and  his  committee,  to  avoid  an  act  of  the  lunatic's 
on  the  ground  of  insanity,  a  demurrer,  on  the  ground  that  a 
lunatic  could  not  be  allowed  to  stultify  himself,  will  not  lie. 
This  was  decided  by  Lord  King  in  Ridler  v.  Ridler  (/),  in 
which  case  a  bill  was  brought  by  a  lunatic  and  his  committee, 
to  set  aside  a  settlement  which  had  been  obtained  from  him  bj 
the  defendant  before  the  issuing  out  of  the  coQunission  of 
lunacy,  but  subsequently  to  the  time  when  by  the  commis- 
sion he  was  found  to  have  been  a  lunatic,  and  the  bill  chai^d 
several  acts  of  insanity  and  distraction  previous  to  the  making 
of  the  settlement  and  the  issuing  out  of  the  commission,  and 
charg^  likewise  that  the  commission  of  lunacy  was  still  in 
force.  To  this  bill  the  defendant  demurred,  on  the  ground  that  it 
was  agmnst  a  known  maxim  of  law  that  any  person  should  be 
admitted  to  stultify  hiniself,  and  because  during  the  continuance 
of  the  hmacy  he  could  not  be  supposed  to  know  what  he  did  ; 


(c)  Attomey-geoeral  v.  Parkhurst, 
1  Cha.  Ca.  112. 

(d)  Vid€  Beverley's  Case,  4  Rep. 


(«)  Ridler  i>.  Ridler,   1  Eq.  Ca. 
Ab.  879. 

ij')  Vhi  tufra. 
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bot  the  Lord  Chaaicellor  oyemiled  the  demurrer,  and  said  that      Idiots  and 

the  rule  that  a  lunatic  should  not  be  admitted  to  excuse  himself         unatics. 

on  pretence  of  lunacy,  was  to  be  understood  of  acts  done  by  the 

]unadc  to  the  prejudice  of  others,  but  not  of  acts  done  by  him  to 

the  prejudice  of  himself;  '^  Besides/*  his  Lordship  observed, 

"  here  the  committee  is  likewise  plaintiff,  and  the  several  charges 

of  lunacy  are  by  him  in  behalf  of  the  lunatic ;  and  it  hsB  been 

always  held,  that  the  defendant  must  answer  in  that  case." 

It  was  said  by  the  Lord  Keeper  Bridgman  in  the  case  of  Ad  idiot  need 

Attorney -geTteraly.  Woolrich,  above  referred  to,  that  the  reason  ^^^  ^jj  jPJ*^?^ 

why  a  lunatic  is  required  to  be  a  party  to  a  suit  instituted  on  own  benefit. 

his  behalf,  is  because  he  may  recover  his  understanding,  and 

then  he  is  to  have  his  estate  in  his  own  disposition ;    but 

that  it  is  otherwise  of  an  idiot,  from  which  it  seems  that  an 

idiot  is  not  a  necessary  party  to  a  suit  instituted  on  his  behalf. 

But  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can  The  committee 

one  be  instituted  on  their  behalf,  without  the  committee  being  a  ff  aQ.i<Iiot  or 

lunatic  11  a  ne- 
party,  either  as  a  co-plaintiff  or  as  a  defendant  (g) ;  and  there-  ceuaty  party  to 

fore,  where  the  committee  of  a  lunatic  filed  a  bill  on  behalf  of  jll^yj**  ""^  *^**' 
the  lunatic  without  making  himself  a  co-plaintiff.  Sir  Tho- 
mas Plnmer,  M.R.,  decreed  the  case  to  stand  over,  with  liberty 
to  amend,  by  making  the  committee  a  co-plaintiff  (A) ;  and  in 
the  Bishop  of  London  v.  Nicholls  (i),  a  bill  for  tithes  by  the 
Bishop  and  sequestrator  during  the  incapacity  of  the  incimi- 
bent,  was  dismissed,  because  the  incumbent  and  his  com- 
mittee were  not  parties. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be  In  what  cases  a 
either  an  idiot  or  alunatic,  and  therefore  incapable  of  instituting  \^^^"^ 
a  suit  alone,  and  no  next  friend  or  committee  is  named  in  the  bill, 
the  defendant  may  demur  (Jt)  ;  but  if  the  incapacity  does  not 
appear  on  the  face  of  the  bill,  the  defendant  must  take  advantage 

of  it  by  plea  ij).   The  objection  arising  from  lunacy,  &c.  extends  a  Plea ; 

to  the  whole  bill ;  and  advantage  may  be  taken  of  it,  as  well  in  ^  **'*^  of  di»- 
the  case  of  a  bill  for  discovery  merely,  as  in  the  case  of  a  bill  for  u  leUef. 
relief;  for  the  defendant,  in  a  bill  of  discovery,  being  entitled 

(g) FoUer V. Lane,  1  Cha. Ca.  19.  {k)  1  Cha.  Ca.  10^  U. Red.  153. 

(A)  Woolftyea  v.  Woolfryes,  Rolb.  4tb  ed. 

Feb.  n,  1824.  MSS.  (0  Lord  Red.  220  4th  ed« 
(0  Bimb.141. 


Digitized  by  VjOOQ IC 


1 16  Persont  disqualified  from  suing  alone : 

Idiots  and       to  costs,  after  a  full  answer,  as  a  matter  of  course,  would  be 
^    materially  injured  by  being  compelled  to  answer  such  a  bill 


by  a  person  whose  property  is  not  in  his  own  disposal,  and 
who  is  therefore  incapable  of  paying  the  costs  (m). 
If  a  plaintiff  is  If  the  plaintiflF  become  a  lunatic  after  the  institution  of  a 

found  lunatic       guit,  a  Supplemental  bill  may  be  filed  in  the  joint  names  of  the 
subsequent  to  ^  .  i.  i.-  i.«  i.      ni 

commencement    lunatic  and  of  the  committee  of  his  estate,  wnicn  will  answer 

*^^*"^^  >  the  same  purpose  as  a  bill  of  revivor  in  procuring  the  benefit 

or  if  committee     of  former  proceedings  (n).    And  if  the  committee  of  a  lunatic's 
dieorischanged,  ^^  jjj^j»g  ^^^^^  ^jj^^  ^£^y  ^  ^^^  ^^  l^n  instituted  by  him  for 

supplemental  the  benefit  of  the  idiot  or  lunatic,  and  a  new  committee  is 

bill  IS  necessaiy.  appointed,  the  proper  way  of  continuing  the  suit  is  by  a  supple- 
mental bin  filed  by  the  idiot  or  lunatic  and  the  new  committee. 

Consent  of  the  A  committee  ought,  previously  to  instituting  a  suit  on  be- 

Lord  Chancellor  |jjj£  ^f  ^^  j jj^^.  ^^  lunatic,  to  obtain  the  sanction  of  the   Lord 

to  instituUon  of  ^,           „             ,                    ,.         ,^             x»^«            j      ^i_ 

suit.  Chancellor  to  the  proceeding,  by  a  petition  under  the  conums- 

Previoos  refer-     sion ;  and  it  is  usual  upon  such  petition  being  heard  to  refer  it 
encetoaMaster.  ^  ^j^^  Master  to  inquire  into  the  nature  of  the  right  or  interest 
of  the  idiot  or  lunatic  in  the  property  claimed,  and  to  certify 
whether  any  proceedings  should  be  adopted  for  recovering  it  or 
for  ascertaining  his  rights  (  o).     If  the  Master  reports  that  it 
will  be  proper  a  suit  should  be  instituted,  the  cmnmittee  will 
be  ordered,  in  the  name  and  on  behalf  of  the  lunatic,  to  file 
a  bill  in  Chancery,  or  to  take  such  other  proceedings  as  the 
nature  of  the  case  may  require  (j>). 
Of  setting  aside        It  may  be  observed  here,  that  the  Court  of  Chancery  will  not, 
contracts  by        ^  ^  matter  of  course,  interfere  to  set  aside  contracts  entered 
unatics.  .^^  ^^^  completed  by  a  lunatic,  without  fraud  in  the  parties 

dealing  with  him,  even  where  such  contracts  are  overreached 
by  the  inquisition  taken  in  lunacy,  and  may  be  void  at  law ;  but 
the  interference  of  the  Court  will  depend  very  much  upon  the 
circumstances  of  each  particular  case ;  and  where  it  is  im- 
possible to  exercise  the  jurisditJtion  in  favour  of  the  lunatic  so 
as  to  do  justice  to  the  other  party,  the  Court  will  refuse  relief, 


(m)  Lord  Bed.  1 62, 4th  ed.  (o)  In  re  Reynolds,  Shelf  on  Lnn. 

(n)  See  Brown  t?.  Clark,  3  Wood-  417. 

desonL€Ct.S78,noti5,  where  the  form  (p)  In  re  Webb;    In  re  Sir   T. 

of  such  a  bill  is  suted.  Smith  i  fit  r«  Frank,  ibid. 
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and  leave  the  lunatic  to  hb  remedy,  if  any,  at  law  (g).  It  seems       Idiots  and 
also,  that  although  a  contract  is  entered  into  by  a  lunatic  ^ 

subsequent  to  the  date  from  which  he  is  found  by  the  inqui- 
sition to  have  become  lunatic,  yet  if  the  fact  of  his  being  a 
lanatic  at  the  time  of  the  contract  is  denied  by  the  defendant, 
the  establishment  of  that  fact  is  indispensably  necessary ;  and 
if  the  Court  has  any  doubt  upon  it,  it  will  direct  an  issue  to 
try  it  (r). 


Persons  of  full  age  but  who  are  incapable  of  acting  for  them-  Penons  of  weak 
sehres,  though  neither  idiots  nor  lunatics,  have  been  permitted  ^^'^^f  **** 
to  sue  by  their  next  friend  without  the  intervention  of  the  Attor-  Amy. 
n«y-general  (s) ;  and  it  seems,  that  if  a  bill  has  been  filed  in  the  ^^^^  ^  ^^  Jq,. 
name  of  a  plaintiff  who,  at  the  time  of  filing  it,  is  in  a  state  of  becile  person 
mental  incapacity,  it  may,  on  motion,  be  taken  off  the  file(/).   *"*°®  ^  ®    *' 
If,  however,  a  suit  has  been  properly  instituted,  and  the  plain-   Stnu  if  filed 
tiff  subsequently  becomes  imbecile,  that  circumstance  will  not  before  plaintiff 
be  a  sufficient  ground  for  taking  the  bill  off  the  file.    Thus, 
where  a  motion  was  made  on  the  part  of  the  defendant  to  take 
a  bill  off  the  file,  on  the  ground  of  the  plaintiff  having  been 
for  some  time  reduced  by  age  and  infirmity  to  a  state  of  mental 
imbecility,  which  rendered  her  incapable  of  instituting  a  suit ; 
but  the  circumstances  of  the  case  did  not,  in  the  opinion  of 
Lord  Eldon,  warrant  the  inference  that  at  the  time  of  filing 
the  bill  she  was  incompetent  to  authorise  the  proceeding,  and 
as  the  bill  appeared  to  be  a  proper  one  with  a  view  to  her  rights 
and  interests,  his  Lordship  thought,  that  as  the  suit  was  rightly 
commenced  and  the  further  prosecution  of  it  proper,  it  would , 
be  a  strong  step  even  to  stay  the  proceedings,  merely  because 
her  state  of  mind  was  such  that  she  could  not  revi^ke  the  au- 
thority previously  given,  but  that  to  take  the  bill  off  the  file 
and  make  the  answer  waste  paper  could  not  be  done  (u)« 

Shelf  on  Lun.  418.  otheiB,ioCh.I>eclDec.l760.  Ditto 

Niell  V,  Morley,  9  Ves.  47S.  on  Supplem.  Bill,  4  Mar.  1770. 
Lord  Red.  23,  cites  EUiaheth        (t)  Waitnarbyv.  Wartnarby,  Jao. 

Liiuy,  a  person  deaf  and  dumb  by  ber  877. 

next  fiieod,   against  Witberly   and        (u)  Ibid. 
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Persons  disqualified  from  suing  alone  : 


Kflect  of 
Coverture. 


At  commoQ 
law; 

wife  caoDot 
bring  an  action 
alone. 


Secus  where  the 
husband  is 
civiUttr  tnortuut. 


transported  for 
life; 


or  attainted  and 
banished  by  Act 
of  Parliament ; 


or  by  ordinary 
process ; 


or  where  hus- 
band is  an  alien 
and  abroad. 


Sect.  III. 
Married  Women. 

By  marriage  the  husband  and  wife  become  as  one  person  in 
law,  and  upon  this  union  depends  all  the  legal  and  equitable 
rights  and  disabilities,  which  either  of  them  acquires  or  incurs 
by  the  intermarriage.  One  of  the  consequences  of  this  unity  of 
existence  and  interest  between  the  husband  and  wife  is,  that  at 
common  law  a  married  woman  cannot,  in  any  case  dorinif  the 
continuance  of  her  coverture,  institute  a  suit  al<me ;  therefoke, 
whenever  it  is  necessary  to  apply  to  a  judicial  tribunal  respect* 
ing  her  rights,  the  proceeding  must  be  commenced  and  cairied 
on  in  their  joint  names.  This  role  is  invariable  in  courts  of 
ordinary  jurisdiction,  unless  when  the  husband  can  be  con- 
sidered as  civiliter  martuus^  in  which  case  the  wife  is  looked 
upon  as  restored  to  her  rights  and  capai;ity  all  ^feme  soiCf^ad 
may  sue  alone. 

With  retpect  to  what  is  called  a  civil  death  in  law,  Lord 
Coke  says  that  a  deportation  for  ever  into  a  foreign  land) 
like  to  a  profesMon,  is  a  civil  death,  and  tiiaC  in  such  cases  the 
wife  may  bring  an  action,  or  may  be  impleaded  during  the 
natural  life  of  h)er  husband;  and  so,  if  by  i|n  Act  of  Pariia- 
ment  the  husband  foe  attainted  of  treason  or  fdony,  and  saving 
his  life  is  banished  for  ever,  this  is  a  civil  d^ath,  and  tlie  wife 
may  sue  as  9,  feme  sole  ;  but  if  the  husband  have  judgment  to 
be  exiled  but  for  a  time,  which  some  call  a  relegatioMy  this  is 
no  civil  death  (a). 

At  law  also,  every  person  who  is  attainted  by  ordinary 
l>roce6s  of  high  treason,  petit  treason,  or  folony,  is  dis- 
abled to  bring  any  action,  for  he  is  extra  legem  pasitus, 
and  is  accounted  in  law  civiliter  m<nrtuu${b);  and  where 
the  husband  is  an  alien,  and  has  left  this  kingdom,  or 
has  never  been  in  this  country,  the  wife  may  during  such 
-absence  sue  alone  (c),    although   in  ordinary  cases  the  ab- 

(a)  Co.  Liu  138.  (c)  2  Esp.  654.  687  ;   1  B.  &  P. 

(6)  4T.  R.861i  3B.&P.  165;  357;  2  B.  &  P.  226;  1  N.  R.80; 

4  Ksp.  Rep.  27  ;  1  Selw.  N.P.  6  «d.  11  East.  301 ;  3  Canp.  123 ;  6  T.  R. 

628;  Cro.  Car.  619.  146  ;  Bac.  Ab.  679,682. 
tit.  Bar.  &  Feme  [M  ]  j  9  East,  472. 
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sence  of  the  husband  affords  no  ground  for  a  wife's  pro-        Eilectof 

reeding  separately  (rf).     In  these  respects  Courts  of  Equity    .  Coverture. 

foilow  the  rules  of  law.     Thus  it  has  been  held  in  equity,  Rules  of  Law 

that  where  a  husband  has  been  banished  for  life  by  Act  of  ^^^^^  *° 

Parliament,  the  wife  may  in  all  things  act  as  a  feme  sole, 

as  if  her  husband  were  dead,  and  that  the  necessity  of  the 

case  requires  that  she  should  have  such  power  (e) ;  and  where 

a  husband  was  attainted  of  felony  and  pardoned  on  condition 

of  transportation,  and  afterwards  the  wife  became  entitled  to 

^me  personal  estate  as  orphan  to  a  freeman  of  London,  such 

personal  estate  was  decreed  to  the  wife  as  VLfeme  sole  {/). 

In  eqnity,  however,  as  well  as  at  law,  the  general  rule  which  Married  woman 
requires  the  husband  to  be  joined  in  a  suit  respecting  the  rights  outh^'^h^'SInS* 
of  his  wife,  prevails,  except  under  particular  circumstances,  except  under 
which  will  be  hereafter  pointed  out ;  but  at  law,  there  exists  a  ^^[n^^*"^''"" 
distinction  between  actions  for  property  which  has  accrued  to  Distinction  at 
the  wife  before  marriage,  and  actions  for  property  which  has  ^^  between 
come  to  her  afterwards,  which  distinction  does  not  appear  to  perty  acciued 


prevail  in  equity.  For  with  respect  to  such  debts  and  other  before  and  after 
chases  in  action  as  belong  to  the  wife  and  continue  unal- 
tered, since  the  husband  cannot  disagree  to  her  interest  in 
them,  and  as  he  has  only  a  qualified  right  to  possess  them,  by 
reducing  them  into  possession  during  her  life ;  he  is  unable 
to  maintain  an  action  for  such  property  without  making  his 
wife  a  party  (^);  but  for  all  personal  estate  which  accrues  to 
the  wife,  or  to  the  husband  and  wife  jointly  during  marriage, 
and  for  all  covenants  made  or  entered  into  with  them  during  that 
period,  the  husband  may,  at  law,  commence  proceedings  in  his 
own  name ;  because  the  right  of  action  having  accrued  after 
marriage,  the  husband  may  disagree  as  to  his  wife's  interest  and 
make  his  own  absolute,  an  intention  to  do  which  he  manifests  in 
bringing  an  action  in  his  own  name,  when  it  might  have  been 
commenced  in  the  name  of  both  of  them  (A) :  and  in  such  case, 
it  has  been  held,  that  if  the  husband  recover  a  judgment  for 
a  debt  due  to  the  wife,  and  die  before  execution,  his  personal 

(d)  11  East,  SOI.  Wms.  ST. 

(e)Conntets  of  Portland  e.Prodiien,  (g)   1    Roper  on   Husband  and 

S  Vera.  104 ;  S.  C.  Kq.  Ca.  Ab.  171,  Wife,  211,  and  the  cases  there  cited 

PI.  1.  notii. 

(/)  Ntwimne  v.  Bowyer,  8  P.  (ft)  Ibid.  210. 

I4    -^ 
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120  Persons  disqualified  from  suing  alone  : 

Joinder  of  Hus-  representative  will  be  entitled  to  the  benefit  of  it,  and  not  the 

band  and  VVife.  ^j^^  ^.y    jj^^  distinction  above  pointed  out  does  not,  however, 

Does  not  apply  as  has  been  stated,  appear  to  exist  in  Courts  of  Equity,  where 

in  l.quity.  .^  geenis  necessary  that  in  all  cases  where  the  property  sought 

Wife  must  iQ  to  be  recovered  is  the  property  of  the  wife,  she  should  be  a  party 

all  cases  be  a       co-plaintiflf  with  the  husband,  whether  the  riffht  to  the  property 
party  to  a  suit  ^  ,  mi  •       ^t      .  \-      » 

for  her  own         accrued  before  or  after  marriage.     Thus  m  Clarke  v.  Lord 

estate.  Angier  (A),  where  a  legacy  was  given  to  v^feme  whilst  she  was 

covert,  and  the  husband  without  her  exhibited  a  bill  for  it,  to 
which  the  defendant  demurred,  on  the  ground  that  the  wife 
ought  to  have  been  joined  in  the  suit,  the  demurrer  was  al- 
lowed (/) ;  and  the  Court  has  even  gone  the  length  of  granting 
an  injunction  to  stay  proceedings  in  the  Ecclesiastical  Court, 
in  a  suit  instituted  there  by  a  husband  alone,  to  obtain  a  legacy 
bequeathed  to  his  wife  (m). 
Money  belong-        The   ground   upon   which   Courts  of  Equity   require   the 
ing  to  a  roamed  ^.jfg  ^q  )^  joined  as  co-plaintifif  with  her  husband  in  suits 
out"oTcoiirt        relating  to  her  own  property  is,  the  parental  care  which  such 
without  her         Courts  exercise  over  those  individuab  who  are  not  in  a  situa- 
tion to  take  care  of  their  own  rights ;  and  as  it  is  presumed 
that  a  father  would  not  marry  his  daughter  without  insisting 
upon  some  settlement  upon  her,  so  those  Courts,  standing  in 
loco  parentis,  will  not  sufifer  a  husband  to  take  a  wife's  portion 
until  he  has  agreed  to  make  a  reasonable  provision  for  her(»), 
or  till  it  has  given  the  wife  an 'opportunity  of  making  her  elec- 
tion, whether  the  property  shall  go  to  her  husband  or  shall  he 
made  the  subject  of  a  settlement  upon  her  and  her  children. 

(i)  Oglander  v.  Batson,  I'Vem.  Ugal  chote  in  actum,  accrued  to  the 

396  9  Garforth  v.  Bradley,  2  Ves.677.  wife  after  marriage,  and  for  which  the 

(fc)  2  Freeman,  160 ;  1  Cha.  Ca.  husband  might,  at  law,  maintain  a 

61 ;  Nels.  78.  suit  alone,  but  is  obliged  to  resort  lo 

(I)  Vide  etiam  Blount  v.  Bestland,  a  Court  of  Equity  for  the  purpose  of 

6  Ves.  615.  removing  some  legal  impediments,  or 

(m)  Anon.  1  Atk.  491 ;  Meales  v.  of  obtaining  the  benefit  of  an  account. 

Meales,  6  Ves.  517,  note.  From  what  With  great  deference,  however,  to  so 

was  said  bv  the  Master  of  the  Rolls  in  high  an  authority,  it  is  submitted,  |hat 

Corr  V.  fnyloTy  10  Ves.  580,  some  such  a  distinction  does  not  ex.ist,  since 

doubt  appears  to  have  existed  in  his  the  right  of  a  wife  to  a  settlement, 

Honor's  mind  as  to  the  application  of  which  is  tbe  foundation  of  the  rule 

the  lule  which  requires  a  wife  to  be  which  requires  the  wife  to  be  joioed, 

joined  in  all  suits  instituted  by  her  applies  to  all  cases  where  the  wife's 

husband  for  the  recovery  of  her  pro-  estate  is  concerned,  whether  k^I  or 

perty,  to  ca<:es  where  the  property  equitable, 

sought  to  be  recovered  is  merely  a  (n)  2  Atk.  420. 
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Upon  this  principle  it  ig,  that  where  a  sum  of  money  is  declared  Of  Wife's  con- 
hj  the  decree  or  order  of  the  Conrt  to  belong  to  a  married  J^hefiiSS^eT"* 
iroman,  the  Court  will  not  suffer  it  to  be  paid  over  to  the  in  Court  to  ner 
husband  till  the  wife  has  been  examined  apart  from  him,  to  .  "^^*°^' 
ascertain  whether  such  payment  is  to  be  made  by  her  consent,  or 
whether  she  is  willing  to  have  a  settlement  of  the  money  made 
upon  her  and  her  children  (o).  It  is  therefore  the  constant  prac->  Practice  as  to 
tice  of  the  Court,  where  the  obiect  of  the  suit  or  of  an  inter-  ^^^%  ^fe'* 

COIlS€Qt, 

locutoiy  application  is  money  or  stock  belonging  to  a  married 
woman,  if  the  wife  be  resident  in  town,  for  the  judge,  to  whom  ^|,^,^  ,],^  *, 
the  application  is  made,  to  take  her  examination  in  Court  apart  resident  io  town; 
from  her  husband  at  the  time  when  the  order  for  payment  is 
pronounced  {p).     If  the  woman  be  resident  in  the  country,  a  in  thecountty. 
commission  will  be  directed  to  commissioners  for  the  purpose  of 
taking  her  examination  (g),  and  the  order  for  this  commission  Oiderforacom- 
may  be  either  inserted  in  the  decree,  or  made  the  subject  of  a  ■>"**if>° » 
distinct  order  upon  motion  orpetition  (r).    Under  such  commis-  how  ezecoted. 
sion  the  married  woman  is  to  be  examined  by  the  commissioners, 
or  such  number  of  them  as  are  mentioned  in  the  commission, 
leparate  and  apart  from  her  husband ;  and  her  examination 
must  be  taken  down  in  writing  and  signed  by  her  and  the 
commissioners,  who  then  certify  to  the  Court  the  execution 
by  them  of  the  commission.    Upon  this  being  done,  the  com- 
mission, with  the  certificate  and  examination,  is  returned  to 
the  Court  by  the  commissioners,  and  in  the  subsequent  appli- 
cation to  the  Court  to  have  the  money  paid  to  the  husband 
igreeablj  to  the  wife's  consent,  the  signatures  of  the  com- 
miasioneni  to  the  certificate  and  examination,  and  of  the  wife 
to  the  latter,  must  be  verified  by  affidavit  («). 

Where  the  wife  is  resident  abroad,  a  similar  commission  to  Where  wife  is 
take  her  consent  will  be  directed  to  persons  resident  there  (0- 
In  Minet  t.  Hyde  («)  the  order  was,  that  she  should  appear 

(»)  Elliot  V,  Coidell,  6  Mad.  156.  257 ;  and  for  a  return  by  commis- 

(p)  For  a  decree  for  payment  to  sioners  to  ditto,  vide  ib.  258,  and 

hosband  on  consent  of  wife  given  in  Tasburgfa's  case,  1  V.  &  B.  507. 
Court,  vide  Seton  on  Decrees,  255.        («)  1  Newl.S84 ;  Tasburgh's  case, 

For  an  order  for  ditto,  vidt  Hand's  1  V.  &  B.  507. 
Fractice,  21S.  (t)  Parsons  p.  Dunne,  2  Yes.  60. 

(9)  1  Newl.  S82.  Bourdillon  0.  Adair,  S  BrO.  287. 

(r)  Grant's  Practice,  867.    For  a        (u)  2  Bra.  C.  C.  663. 
precedent  of  snch  an  oider,  vid§  Beton, 


abroad. 
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Of  Wife's  con- 
sent to  payment 
of  her  MoDey  to 
her  Husband. 


Wife's  consent^ 
where  not  re- 
quired. 


Of  the  affidavit 
that  there  is  no 
settlement* 


Persons  disquaiified  from  suing  alone : 

before  tome  of  the  plaintiffs  and  a  magistrate  of  Breda,  to  bo 
privately  examined  as  to  her  consent,  such  examination  to  be 
in  writing  in  the  French  or  Gennan  language,  and  to  be  signed 
by  her,  and  attested  by  notaries  public,  whose  certificate 
thereof  was  also  to  be  in  writing  either  in  the  French  or  German 
language.  It  was  also  ordered  that  such  signing  and  certificate 
should  be  verified  by  the  affidavit  of  some  credible  witnesses 
either  in  the  German  or  French  language,  before  a  proper 
magistrate  of  Leyden  aforesaid;  and  that  the  examination, 
certificate,  and  affidavit,  should  be  translated  from  the  lan^ 
guage  in  which  tfiey  should  be  taken  into  the  English  lan- 
guage, by  T.  A.  &  R.  R.  of  London,  notaries  public,  or  either 
of  them ;  and  that  such  of  them  as  should  translate  the  same 
should  be  sworn  to  the  truth  of  such  translation  (or). 

It  seems  that  where  a  wife's  consent  has  been  already  given 
upon  her  examination  before  another  competent  tribunal,  she 
need  not  be  again  examined  in  a  Court  of  Equity ;  thus,  in 
Campbell  v.  French  (y).  Lord  Loughborough  did  not  think 
it  necessary  to  issue  a  commission  to  take  the  examination 
of  a  married  woman  residing  in  America,  as  she  appeared 
to  have  been  examined  under  a  commission  issued  by  the 
Government  of  Virginia,  and  had  consented  to  a  power  oi 
attorney  to  receive  the  legacy  which  had  been  executed 
by  her  husband.  And  so  it  has  been  held,  that  where  a 
married  woman  is  entitled  to  a  share  of  money  arising 
from  the  sale  or  mortgage  of  an  estate  which  has  been  mort- 
gaged or  sold,  and  in  order  to  effect  such  sale  or  mortgage  she 
has  joined  in  levying  a  fine  of  her  share,  and  for  that  puipose 
has  undergone  the  usual  examination  in  the  court  where  sack 
fine  has  been  levied,  she  will  be  barred,  by  the  fine,  of  her 
equity  for  a  settlement  (z). 

It  may  be  observed  here,  that  all  applicationB  for  payment 
to  the  husband  of  money  belonging  to  the  wife,  with  the  con- 
sent of  the  wife,  must  be  supported  by  an  affidavit  that  there 
is  no  settlement  on  the  marriage,  or  that  it  does  not  affect 
the  fund  (a).     The  Court  ako  will  not  take  the  consent  of  the 


(t)  Ibid.  Ed.  Belt.  p.  662. N.  1, 
vid§  etiam  Parsons  t>.  Dunne,  Bell's 
Suppl.  to  Yes.  276. 


(v)  8  Ves.  821. 

(s)  May  ».  Roper,  4  Sim.  860. 

(o)MiDCt».Hyde,2Bro.  C,C.66S. 
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wife  till  the  amoant  of  th«  /imd  is  aacertained  (c) :  nor  wUI  pfWif«*»coD- 
'.1-  ,  ,  ,  .  .      1     .1.  *^^^  ^  payment 

It  diiect  the  payment  where  only  ]wrt  u  ascertained,  if  any  of  her  Money  to 

part  remains  unascertained  (d).  her  Husband.  ^ 

Formerly,  where  the  sum  exceeded  100/.,  the  consent  of  Not  necessary 

die  wife  could  not  be  dispensed  with(e)y  but  now,  where  the  ^^^  ^^  ^^ 

sum  is  under  200  /.,  or  produces  less  than  10  /.  a*year,  consent  lOL  per  annum. 

will  be  dispensed  with(/);   and  in  Foden  r,  Fiimey  {g)^ 

where  the  wife's  money  in  Court  did  not  amount  to  200 1,,  it 

was  ofdered  to  be  paid  to  the  husband,  though  the  wife  had 

been  deserted  by  him,  and  opposed  the  application. 

It  may  be  mentioned  in  this  place,  that  where  a  sum  of  Where  husband 

stockwasbequeathed toamarried woman,  whosehusbandwasof  mind,  dividends 

unsound  mind,  though  no  commission  of  lunacy  had  been  issued  ^^  ,^^<b'8  money 

,.        ,     ^  ,  .„  i.,    ,       1    ,    li.   ^  •     «      «       ,   ordered  to  be 

against  him,  the  Court,  on  a  hiU  filed  on  behalf  of  the  husband  paid  to  wife. 

and  wife  for  payment  of  the  legacy,  ordered  the  fund  to  be 
transferred  into  Court  to  the  joint  account  of  the  plaintift, 
and  afterwards,  in  consideration  of  their  poverty,  made  an 
order  upon  petition,  that  the  dividends  to  become  due,  amount*- 
ing  to  20/.  per  annum,  should  be  paid  to  the  wife  on  her  sole 
receipt,  or  to  her  solicitor,  he  undertaking  to  pay  them  over  to 
the  wife  (A). 

By  an  order  of  the  16th  Feb.  1816  (0»  it  is  directed  that  Efllect  ofthe 
where  any  sum  is  ordered  to  be  paid,  or  is  reported  to  be  due  "omanafter* 
to  an  unmarried  woman,  in  case  of  her  marriage  before  payment^  money  reported 
where  the  sumdoes  not  amount  to  200  /.,  or  to  the  sum  of  lOi.  in  ^^^  ^  ^^'' 
annual  payments,  upon  affidavit  of  the  husband  and  wife  stating 
such  marriage,  and  that  no  settlement  or  agreement  for  a  settle- 
ment has  been  made  affecting  or  relating  to  suck  sum,  the  Ac- 
countant-general may  make  his  draft  for  such  money,  payable 
either  to  the  wife  or  to  the  husband.  But  in  such  a  case  where 
the  sum  in  Court  amounts  to  200  /.  and  upwards,  the  money 
cannot  be  paid  out  without  an  application  to  the  Court,  which 
also  must  be  supported  by  an  affidavit  from  the  party  that  the 
money  has  not  been  the  subject  of  settlement  (^).     This  re- 

(e)  Sperling  v,  Rochfort,  8  Ves.  (/)  Elworthy  «.    Wickstead,  1 

178 ;  Woollands  v.  Crowcher,  12Ve8.  J.  &  W.  69. 

178  ;  Jcrnegan  o.  Baxter,  6  Mad.  32.  (g)  4  Russ.  428. 

(d)  Godber  v.  Laurie,  10  Pri.  152.  (h)  Steed  v.  Galley,  2 M. &  K. 63 

(«}  Bourdilion  v.   Adair,  3  13ro.  (t)   Bcame'd  Oid.  4G4 

237.  Ik)  Hough  V,  Rylev,  2  Cox.  167. 


Digitized  by  VjOOQ IC 


124  Penons  disqualified  from  suing  alone  : 

Of  Wife's  con-    striction,  however,  applies  only  to  applications  for  the  capital, 
of  he?XJ^^  to  ^or  w**ere  the  interest  only  of  a  fond  is  ordered  to  be  paid  to  a 
her  Husband,      single  woman  who  afterwards  marries,  the  Accountant-general 
may,  even  where  the  amount  exceeds  10/.  per  annum,  continue 
to  make  the  payments  to  the  husband ;  but  in  such  case  also  it 
is  necessary,  that  besides  the  usual  affidavit  of  the  marriage 
and  identity  of  the  party,  there  should  be  an  affidavit  that  there 
was  no  settlement  or  agreement  for  a  settlement  (Q. 
If  wife  consent,       The  wife,  as  we  have  seen,  may,  upon  her  examination  in 
not  prevenrihe    ^^^^  ^^  before  commissioners,  waive  her  right  to  a  settle- 
lund  from  being  ment  altogether,  and  give  the  property  to  her  husband.     In 
C^sb^d?^  ^x  parte  Higham(m)y  however.  Lord  Hardwicke  appears  to 

have  considered  himself  entitled  to  object  to  the  whole  fund 
being  paid    over  to  the   husband,  who  was  in   trade,  even 
though  the  wife  consented.  But  in  Willats  v.  Cay  (n)  where 
the  wife  had  appeared  in  Court,  and  being  examined  desired  that 
the  whole  money  might  be  paid  to  her  husband,  the  Master  of 
the  Rolls,  although  the  parties  had  married  without  the  con- 
sent of  the  wife's  relations,  and  the  husband  appeared  to  be 
insolvent,  refused  to  refer  it  to  the  Master  to  consider  a 
scheme  for  securing  a  provision  for  the  wife,  observing,  that  it 
was  never  done  unless  circumstances  of  fraud  or  of  compulsion 
unle.  s  there  are  on  the  part  of  the  husband  appeared ;  and  that  a  wife  might 
of7niad*&cr     "  ^*^*  dispose  of  her  personal  estate,  over  which  she  has 
an  absolute  control,  as  of  real  estate,  which  she  might  do  by 
joining  in  a  fine  with  her  husband  (o). 
Wife's  consent         B^t^  although  a  wife  may  consent  to  waive  her  equity  for  a 
taken  where  the  settlement  out  of  her  immediate  personal  property,  yet  where 
right  to  the  pro-  property  has  been  settled  to  her  use  for  life,  and  after  her 
diate  •  ~     death  to  such  persons  as  she  should  appoint  by  will,  and  in 

default  of  appointment  to  her  executors,  &c.,  she  cannot,  in 
her  lifetime  consent  that  the  property  should  be  given  to  her 
husband  (p). 

(0  Clayton  v.  Giesham,  lOVes.  700;  Parsons  o.  Dunne,  2Ve8.60; 

889.  Anon.  2  Ves,  671 ;  Minet  «.  Hyde, 

(m)  2  Ves.  679.  2  Bro.  C.  C.  668 ;  Dimmoch  r.  Atr 

(n)  2  Atk.  67.  kinson,  S  Bro.  195 ;  Ellis  o.  Atkia- 

(o)  Vidt  ^cc.    Milner  V.  Colmer,  Bon,ib.565;  Hoodv.BurIton»4Bro. 

i  P.  Wms.  642 ;  Lanoy  v.  Athol.  2  C.  C.  121. 

Atk  448 ;  Oldham  v.  Hughes,  2  Atk.  ( p)  Socket  p.  Wray.  2  Atk.  6,  n. 

452 ;  Hearle  ▼.  Greenbank,  S  Alk. 
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The  rale  of  the  Court  appearo  to  be,  that  the  wife  can  only  Of  Wife's  con- 
consent  to  depart  with  that  interest  which  is  the  creature  of  ^lier^Moo^y  to 
a  Court  of  Equity ;  viz.  the  right  which  she  has  in  a  Court  of  herHu$band. 
Equity  to  claim  a  provision  by  way  of  settlement  on  herself 
and  children,  out  of  the  property  which  at  law  the  husband 
could  take  possession  of  in  her  right.    This  equity  arises  upon 
the  husband's  legal  right  to  present  possession ;  and  the  prin*  wad  has  no  ap- 

ciple  has  no  application  to  a  remainder  or  reversion,  which  can  P>>ca?i<>p  *»  » 

lemainder  or 
only  be  passed  to  the  husband  when  it  falls  into  possession,  itvenioo. 

Upon  this  ground  a  petition,  which  had  for  its  object  the  pay- 
ment to  the  husband  of  a  sum  of  money  to  which  the  wife 
was  entitled  in  reversion  after  the  death  of  her  mother,  was 
refused  by  Sir  J.  Leach,  V.  C.  (g),  his  Honor  observing,  that 
if  a  wife  by  her  consent  could  pass  a  remainder  or  reversion  in 
peraonal  property  to  the  husband,  she  would  not  only  part  with 
a  future  possible  equity,  but  with  her  chance  of  possessing  the 
whole  property  by  surviving  her  husband.  "  A  Court  of 
Equity,"  his  Honor  observed,  ''interferes  to  protect  the 
property  of  the  wife  against  the  legal  rights  of  the  husband, 
and  will  never  lend  itself  as  an  instrument  to  enable  the  hus- 
band to  acquire  a  right  in  the  wife's  personal  property  which 
he  can  by  no  means  acquire  at  law. '' 

The  same  principle  was  acted  upon  by  the  Court  in  Richards 
V.  Chambers  (r),  and  in  Ritchie  v.  Broadbent{s),  In  Howard 
V.  Damicmi  {t)y  however,  a  different  order  appears  to  have  been 
made  by  Sir  William  Grant,  M.  R.,  but  that  was  a  mere 
order  made  by  consent,  and  according  to  the  opinion  of 
Lord  Lyndhurst  in  Honor  v.  Morton '»,  not  to  be  relied  upon. 
In  Macarmich  v.  Buller(y},  however.  Lord  Kenyon,  M.R,,  Unless  where 

made  an  order,  upon  the  consent  of  a  married  woman  given  in  ^^^  *■  *  V^^^ 

of  ftppointment. 
Court,  for  the  payment  of  trast-money  to  her  husband,  which  tembU^ 

appears  to  be  completely  at  variance  with  the  rule  laid  down 

in  the  cases  just  cited.     In  that  case,  on  the  marriage  of  tjie 

plaintiff,  a  sum  of  9,000  Z.  had  been  vested  in  trustees  upon 

trust  to  pay  the  interest  to  the  husband  for  life,  and  after  his 

(f )  PickaM V.Roberts,  8 Mad.  S84.  176  ;  ib.  458,  n. 
(r)  10  Ves.  680.  (t)  2  Jac.  &  W.  258.  n. 

(«)  2  Jac.  &  W.  456 ;  ni$  ttiam        («)  3  Russell,  63. 
WooUands  v.   Crowcher,  12   Ves.        (v)  I  Cox,  857. 
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^^^  Persons  disqualified  from  suing  alone: 

Of  Wife's  con.    death  to  the  wife  for  life,  and  upon  the  death  of  the  tor- 
sent  to  payment  »  r~ 

of  her  Money  to  vivor  to  pay  the  principal  to  such  persons  as  such  survivor 
her  Husband.  gho^ij  direct;  but  the  husband  having  occasion  for  the 
monej,  joined  with  the  wife  in  executing  a  deed-poll, 
whereby  they  appointed  the  money  immediately  to  the  hus- 
band, and  upon  personal  examination  of  the  wife  in  Court,  the 
trustees  were  directed  to  pay  the  money  to  the  husband,  and 

Or  under  tenant  to  deliver  up  the  settlement  to  be  cancelled.     In  a  recent 
in  tail,  Act  ,  -  ....  .    , 

7Geo.4,  C.45.    case,  where  2^  feme  covert  was  tenant,  in  tail  in  lemamder 

afiter  a  subsisting  life  estate  of  money  to  be  laid  out  in  land, 
it  was  held  by  Sir  J.  Leach,  M.R.,  that  she  could  by 
an  arrangement  with  the  tenant  for  life,  and  on  a  private  exa- 
mination under  the  7  Geo.  4,  c.  45,  consent  to  the  payment 
of  a  portion  of  the  money  to  the  husband  («;)•  But  that  the 
Act,  it  is  to  be  remarked,  gives  to  the  tenant  in  tail  in  re- 
mainder an  immediate  right  to  apply,  in  concurrence  with  the 
tenant  for  life,  for  the  payment  of  the  money  out  of  Court,  so 
that  the  order  so  made  under  the  Act  is  not  at  variance  with 
the  rule  above  noticed,  that  the  wife  can  only  consent  to  de- 
part with  that  which  the  husband,  in  her  ri^i^t,  has  an  imme- 
diate right  to  reduce  into  possession. 
Wife*s  exami-  Where  property  is  settled  to  the  separate  use  of  a  married 

drne^^  with'^  woman,  her  examination  in  Court  is  not  necessary  in  order  to 
where  she  has'a  pass  her  interest  to  a  purchaser.  The  principle  upon  which 
•eparateestate.  this  rule  is  founded  is  that  she  is,  as  to  that  property,  a  /««e 
toUy  and  as  such  has  a  disposing  power  over  it ;  and  it  applies  as 
much  to  reversionary  property  as  to  property  in  poBB60rion(z). 
Upon  die  same  principle,  where  a  married  woman  to  whom  an 
annuity  was  bequeathed  for  her  separate  use,  joined  with  her 
husband  in  assigning  part  of  it  for  a  valuable  consideration, 
and  she,  the  husband,  and  the  purchaser,  afterwards  filed  a 
bill  against  the  exeentors  of  the  testator  under  whom  the  an- 
nuity is  claimed,  a  doubt  having  occurred  whether  in  such  a 
case  a  decree  could  be  taken  by  consent ;  the  Master  of  the 
Rolls  was  of  opinion  that  it  could,  and  directed  the  decree 
to  be  drawn  up  accordingly  (y). 

But  although  where  property  has  been  settled  to  the  sepa- 

{}d)  In  re  Silcock's  Est.  3  Rttss.        (x)  Sturgis  v.  Corp,  IS  Yes.  190. 
360.  (y)  Stinson  p.  Ashley,  5  Russ.  4. 
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rate  use  of  a  manied  waman^  the  Court  will  give  effect  to  her  Of  Wife*s  con- 

alieBatioQ  of  such  property,  in  the  same  maoBer  that  it  gives  ^f  i^^  m on^  to 

effect  to  an  alienation  hy  a  feme  sole^  the  rule  does  not  ex-  herHusbaod. 
tend  to  transactions  with  her  hashand,  which  are  looked  upon 


except  in  trans- 
bj  the  Court  with  considerable  jealousy,  so  much  so,  that  it  is  actions  with 

very  constantly  the  course  where  the  trustees  have  obliged  the  ***'  husband. 

party  to  come  to  the  Court,  not  to  establish  a  deed  between 

the  husband  and  wife  disposing  of  the  separate  estate  of  the 

wife,  without  the  actual  presence  of  the  wife. 

Upon  this  principle  the  order  in  Gullan  v.  Trimbey  (z)  ap- 
pears to  have  been  made.  In  that  case  a  sum  of  money  had 
been  bequeathed  to  a  married  woman,  to  be  laid  out  by  trus- 
tees in  the  purchase  of  an  annuity  for  her  life,  to  be  settled  to 
her  separate  use,  but  the  testator's  estate  not  being  sufficient 
to  pay  the  whole  legacy,  a  smaller  sum  was  apportioned  to 
the  legatee,  and  a  petition  was  presented  by  the  legatee  and 
her  husband,  praying  that  the  money  might  be  paid  to  him, 
and  an  order  to  that  effect  was  made,  but  not  till  the  consent 
of  the  wife  had  been  taken.  It  has  not,  however,  been  deter- 
mined that  a  wife  may  not,  in  any  case,  dispose  of  her  separate 
property  to  her  husband,  unless  by  consent  in  Court.  Several 
instances  have  occurred  where  wives,  by  acts  in  paisy  have 
parted  with  separate  propmty  to  their  husbands  (a).  It  should 
be  observed,  however,  that  such  gifts  are  never  to  be  inferred 
without  very  clear  evidence  (b). 

It  may  be  remarked  here,  that  if  the  wife  is  the  subject  of  Examination  in 
a  foreign  State,  by  the  law  of  which  her  husband  would  be  en-  qu^**^!,^ 
titled  to  receive  the  whole  of  her  property  without  making  any  wife  is  a 
provision  for  her,  the  Court  will  dispense  with  her  consent,  ^o'**8»*«''5 
and  will  order  the  money  to  be  paid  to  the  husband  without 
requiring  any  settlement  (c). 

It  is  abo  to  be  observed,  that  if  the  wife  be  not  of  full  age,  cannot  be  taken 
she  is  incapable  of  giving  her  consent ;  in  that  case,  therefore,  ^^^^  ^^  " 
the  Court  will  not  examine  the  wife,  but  will  require  the  hus- 
band, in  case  he  applies  to  this  Court  for  her  equitable  property, 

(s)  8  Jac  &  W.  457,  n.  Harvey  v.  Ashley,  cited  2  Ves.  671  ; 

(«)  Pawlet  V,   Delaval,    2  Ves,  S.  C.  8  Atk,  607;  Harg.  Co.  Lit. 

669.  S7  a.  n. 
(h)  Rich  «.  Cockell,  0  Ves.  S69;         (c)  Sawer  v.  Sbute,  1  AnsU  68. 
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Persons  disqualified  from  suing  alone  : 


Of  Wife's  con-    to  make  a  proper  settlement  upon  her.     The  Court,  however, 

of"her°Monev  to  possesses  no  means  of  compelling  a  husband  to  make  a  settle- 

her  Husband.      ment  upon  his  wife  out  of  her  property  in  Court,  if  he  does 

not  seek  to  lay  his  hands  upon  the  capital,  unless  in  the  case 

of  his  having  committed  a  contempt  by  marrying  a  ward  of 

Court  {d). 


Of  Wife's  right 
to  a  Settlement. 


Distinct  from 
her  right  by 
survivorship. 


Not  by  modem 
adoption. 


If  a  married  woman,  upon  being  examined  apart  from  her 
husband,  refuses  to  give  her  consent  to  the  money  being  paid 
to  her  husband,  the  consequence  of  such  refusal  is  a  reference 
to  one  of  the  Masters  of  the  Court  to  approve  of  a  proper 
settlement  to  be  made  upon  her  and  her  children. 

The  right  of  a  married  woman  to  have  a  settlement  made 
upon  herself  and  her  children  out  of  her  personal  property, 
which  is  the  subject  of  a  suit  in  Equity,  is  totally  distinct  from 
her  right  by  survivorship  to  such  of  her  choses  in  action  as 
have  not  been  reduced  into  possession  during  the  joint  lives  of 
herself  and  husband.  The  right  by  survivorship  is  a  legal 
right,  applying  equally  to  her  legal  and  equitable  interest ; 
but  her  right  to  a  settlement  depends  upon  the  peculiar  rule 
of  Courts  of  Equity  before  alluded  to,  which,  standing  in  loco 
parentis  with  regard  to  tifeme  covert,  will  not  suffer  the  hus- 
band to  take  the  wife's  portion  until  he  has  agreed  to  make 
a  reasonable  provision  for  her  and  her  children,  unless  they 
are  satisfied  that  it  is  with  her  free  consent  that  it  is  paid  over 
to  him  (e).  This  rule  of  equity  is  not  of  modem  adoption,  but 
has  been  recognised  and  acted  upon  from  a  very  early  period. 
In  the  case  of  Tanfield  v.  Devonport{f),  which  occurred  in 
the  14  Chas.  1,  Lord  Keeper  Coventry  takes  notice  of  it,  and 
it  has  been  acknowledged  and  followed  in  all  subsequent  cases, 
where  a  wife  has  had  a  demand  in  her  own  right,  and  applica- 
tion has  been  made  to  a  Court  of  Equity  to  enforce  it(^).  Where 


(d)  Ball  o.  Coatts,  I  V.  &  B.  300. 
(«)  Jewson  V.  Moulson,  2  Atk. 

419. 
(f)  Tothill,  114. 

(e)  Jewson  o.  Moulsoo,  Mtupra  ; 
Milner  v.  Colmer,  2  P.  Wms.  641 ; 


Adams  v.  Pierce,  S  P.  Wms.  11  > 
Brown  v.  Elton,  2  P.  Wmi.  202 ; 
Harrison  v.  Buckle,  1  Stra.  230; 
Winch  V.  Page,  Buob.  86;  Middle- 
come  V.  Marlow,  2  Atk.  520. 
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howcTer,  the  demftnd  is  not  one  which  accrues  to  the  hushand  Wife'i  riglit  to 
in  right  of  his  wife,  although  he  may  he  entitled  to  it  under  ,  *  Settlement. 
a  contract  made  upon  his  marriage,  yet  if  he  alone  has  the 
r^ht  to  sue  for  it,  the  equity  of  the  wife  to  a  settlement 
will  not  attach.     Thus  where,  in  contemplation  of  marriage, 
the  father  of  the  intended  wife  covenanted  to  pay  1,000/.  to  Will  not  attach 
the  hushand  on  marriage,  and  also  that  his  heirs,  executors,  i3[^^,^^of 
&c.,  should,  within  six  months  after  his  death,  pay  the  further  his  wife's  estate 
mm  of  5001.  to  the  husband  as  the  remainder  of  the  wife's  ^y««**l«w«*- 
portion,  it  was  held  that  the  wife  was  not  entitled  to  a  settle- 
ment out  of  the  500  /.,  as  it  never  was  her  money,  and  was 
only  a  debt  due  to  the  husband  from  the  father  (A). 

But  though  in  cases  where  a  husband  sues  for  a  personal  de-  Applies  only  to 
»*,  ..i.  ^     .       •  ^  .*.*       personal  estate, 

mand  of  his  wile,  or  seeks  to  raise  a  sum  of  money  m  her  right, 

the  Court  will  not,  unless  the  wife  consents,  permit  the  money 
to  be  paid  over  to  the  husband  without- imposing  terms  upon 
him ;  yet  where  the  suit  relates  to  the  wife's  real  estate,  the 
Court  will  not  oblige  the  husband  to  make  a  settlement  out  of 
it.  Thus  where  a  husband  and  wife  filed  a  bill  for  the  exe- 
cution of  the  trusts  of  a  will,  by  which  the  testator  devised 
certain  fee-farm  rents  to  be  conveyed  to  his  daughters,  of  whom 
the  female  plaintiff  was  one,  on  their  attaining  twenty-one 
or  marriage,  the  Court  decreed  the  execution  of  the  trusts 
according  to  the  will,  and  would  not  impose  any  terms  upon 
the  hnslmnd  (t). 

It  is  also  to  be  remarked,  that  although  the  Court  will  in  *^  to  cases 
general  oblige  the  husband  to  make  a  settlement  upon  his  wife  dependtng?'  ^ 
and  children  of  any  personal  property  which  he  may  be  entitled 
to  in  right  of  his  wife,  for  the  recovery  of  which  it  is  necessary 
to  resort  to  a  Court  of  Equity,  yet  where  there  is  no  suit  pend- 
ing, the  husband  is  authorized  to  lay  hold  of  his  wife's  property 
wherever  he  can  find  it  (A).  Thus  there  is  no  doubt  that  pre- 
nously  to  bill,  a  trustee  who  is  in  possession  of  the  wife's  pro- 
perty, real  or  personal,  may  pay  the  rents  of  the  real  estate  to 
the  husband,  or  may  hand  over  to  him  the  personal  estate  (O^ 

(k)  Brett  V.  Forcer,  8  Atk.  40S.  (k)  Jewson  v.  Moulson,  2  Atk. 

(0  Lopton  ».  Tempest,  S  Vem.    **^*    ..  .     ,  _,..     ,    ,„ 

^  /        r—  r^  Qy  Murray  v.  Lord  £hbank,  10 

vest  Vvt 
▼01..  1.  K 
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Persons  disqualified  from  suing  alone : 


Wife's  right  to 
a  Settlement. 

But  after  bill 
filed,  trustee 
cannot  pay  over 
wife's  money 
without  her 
consent. 

Husband  en- 
titled to  rents 
and  interest  of 
wife's  property. 


as  long  as  he 
maintain  her. 


even  though  he 
declines  to  make 
a  settlement. 


But  if  husband, 

misconduct 

himself. 


and  the  Court  will  not,  upon  bill  filed,  recall  it  (m).  WberOyhow- 
ever,  a  bill  has  already  been  filed,  a  trustee  cannot  exercise  his 
discretion  upon  this  point,  as  the  bill  makes  the  Court  the  trus- 
tee, and  takes  away  from  the  actual  trustee  his  right  of  dealing 
with  the  property,  without  its  sanction.  This  doctrine  was 
laid  down  by  Lord  Alvanley  in  Macauley  v.  Philips  (n),  and 
has  since  been  recognised  with  approbation  by  Lord  Eldon,  in 
Murray  v.  Elihank  (p).  But,  though  a  trustee  cannot,  after  a 
suit,  pay  over  the  rents  and  profits  or  the  interest  of  the  wife's 
property  to  the  husband  without  the  direction  of  the  Court,  yet 
the  Court  will  not  in  general  deprive  the  husband  of  t)ie  benefit 
of  them  during  his  life  (j9),  but  will  permit  him,  in  conside- 
ration of  his  maintaining  her,  to  enjoy  them  without  requiring 
her  consent,  or  making  any  provision  for  her  out  of  it  (q)» 
This  right  will  not,  it  seems,  be  forfeited  by  his  declining  to 
make  a  settlement  upon  her;  and  accordingly,  in  Sleech  v. 
Thorington  (r),  the  Master  of  the  Rolls  said,  that  the  Court 
did  not  think  itself  empowered  to  take  away  from  the  hus- 
band his  wife's  fortune  so  long  as  he  was  willing  to  live  with 
and  maintain  her;  and  that  where  a  husband  would  not 
go  in  before  the  Master,  even  in  that  case  the  Court 
would  not  proceed  so  far  as  to  take  away  the  produce  from 
him  and  prevent  his  receiving  the  interest;  but  that  it 
constantly,  where  the  husband  maintained  his  wife,  accom- 
panied the  direction  for  a  suspension  with  an  order  for  pay- 
ment of  the  interest  to  the  husband.  If,  however,  the  hus- 
band misconduct  himself,  as  in  the  instance  of  receiving  a 
considerable  part  of  his  wife's  portion  so  as  to  leave  but  a 
small  part  remaining,  and  then  refusing  to  make  an  adequate 
settlement  upon  her,  in  such  case,  as  Lord  Hardwicke  said, 
in  Bond  v.  Simmons  (s),  the  Court  will  not  merely  stop  the 
payment  of  the  residue  of  her  portion  to  her  husband,  but 
will  prevent  him  from  receiving  the  interest  of  that  residue, 
in  order  that  it  may  accumulate  for  the  wife's  benefit. 


(m)  Glaister  v.  Hewer,  8  Ves. 
SCO. 

(n)  4  Ve2.  15. 

(o)  10  Ves.  90. 

(p)  Bond  V.  Simmons,  8  Atk.  20. 


(9)  AUerton  v.  Knowel,  cited  4 
Ves.  799. 
(r)  2.  Ves.  561. 
(f )  8  Atk.  90. 
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Id  Chat  c«fl6  the  Court  had  referred  it  to  the  Master  to  re-  Wife's  right  to 
oeife  pn^weals  firom  the  husband  for  a  settlement,  and  the  -^ 
Master  had  certified  that  no  proposal  had  been  made,  in  con- 
sequence of  which  the  diyidends  of  the  wife's  portion  were 
suffered  to  remain  in  the  hands  of  the  Accountant-general 
nnttl  the  death  of  the  husband ;  and  upon  a  dispute  arising 
whether  these  dividends  belonged  to  the  wife  or  to  the  repre- 
aentatires  of  the  husband,  Lord  Hardwieke  held  that  they  be- 
longed to  the  wife  by  survivorship  {t). 

The  principle  upon  which  Courts  of  Equity  give  to  the  bus-  or  desert,  her  { 
band  the  interest  of  his  wife's  estate,  being,  as  we  have  seen,  ^y*hii  wueU 
to  enable  him  to  maintain  her  and  the  children  of  the  mar*  to  leave  him, 
riage,  it  follows  as  one  of  the  consequences  of  this  principle,  {Jl!J,^t^'^'  ** 
that  if  he  desert  his  wife,  or  treat  her  with  cruelty  so  as  to  ceive  the  inte- 
oblige  her  to  separate  from  him,  the  Court  will  allow  her  to  J^^ne'**' ®'''' 
receive  the  interest  of  her  own  fortune  for  her  maintenance  («). 

Thus  in  Watkyns  v.  Watkyns  (x),  where  there  was  strong 
substantial  evidence  of  the  wife  having  been  cruelly  and  bar- 
barously used  by  her  husband,  who  had>quitted  the  kingdom 
after  having  possessed  himself  of  the  greatest  part  of  her  for- 
tune. Lord  Hardwieke,  afler  directing  it  to  be  ascertained  how 
much  of  her  property  remained  in  speck,  ordered  it  to  be  placed 
out  at  interest,  and  such  interest  to  be  paid  to  the  wife  until 
her  husband  returned  and  maintained  her  as  he  ought  to  do  ; 
and  so  in  Wright  v.  Morley  (y),  where  the  husband  went 
abroad  and  left  his  wife  unprovided  for,  she  being  entitled  to 
the  interest  of  4,000/.  (iye  per  cents,  for  life,  part  of  the  divi- 
dends of  which  he  had  previously,  with  her  concurrence,  as- 
signed to  secure  the  payment  of  an  annuity  which  he  had 
granted  for  a  valuable  consideration,  the  Court  ordered  the 
remainder  of  the  dividends  to  be  paid  to  the  wife  for  her  sepa- 
rate use  during  the  absence  of  her  husband. 

Upon  the  same  principle,  m  Oxenden  v.  Oxenden  (z),  where,  J^«"  ^""^  ^ 

given  by  artictet 
(0  Bondv.  Simmons,  SAtk.  20.     Atherton  v.  Nowell,  1  Cox's  Rep.  tohusbapdfor 
(«)  Ibid  i  2  Vem.  403 ;  Free.  Ch.    229.  li<«- 

239. 

(*)  2  Atk.  96  5  to  the  same  effect        ^^  '  ^  ^^'  ^*'  **' 
lee  Williams  v.  Callow,  2  Vern,  762 ;        (0  2  Vem.  493 ;  Lord  Rocking- 
Sleech  v.  Thorington,  2  Ves.  662;    ham».OxcBdoii,Prec.  Ch.2»9,S.C. 

k2 
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Persons  disqualified  from  suing  alone  : 


Wife's  right  to 
a  Settlement. 


But  not  where 
a  settlement  has 
been  executed. 


Right  of  wife 
to  maintenance 
out  of  her  own 

SToperty,  not 
efeated  by  any 
trick  or  con- 
trivance of  the 
husband; 


or  where  wife 
has  been 
induced  to 
marry  by  false 
represeotations 
of  tier  husband's 
property; 


by  articles  made  previously  to  the  marriage,  the  wife's  pro- 
perty was  agreed  to  be  laid  out  in  land,  which  was  to  be 
settled  to  the  use  of  the  husband  for  life,  with  remainder  to 
the  wife  to  increase  her  jointure,  with  remainder  to  the 
younger  children ;  upon  a  bill  being  filed  by  the  wife  for  the 
execution  of  the  articles,  and  the  husband's  ill  treatment  of 
her  having  been  duly  proved,  the  Court  ordered  the  money  to 
be  laid  out,  with  her  consent,  in  a  purchase,  and  settled  pur- 
suant to  the  articles,  but  directed  the  interest,  in  the  mean- 
time, to  be  paid  to  her  so  long  as'she  lived  separate,  although 
it  was  provided  by  the  articles  that  till  the  purchase  the  interest 
should  be  paid  to  the  husband. 

It  is  to  be  observed,  that  in  the  above  case  the  order  was 
founded  upon  the  circumstance  of  the  trust  not  having 
been  executed,  and  the  consequent  necessity  the  parties  were 
under,  of  coming  to  the  Court  to  have  the  execution  of  the 
articles  decreed.  Had  the  purchase  been  actually  made  and 
settled  according  to  the  articles,  the  Court  could  not  have 
interfered  to  take  away  from  the  husband  the  legal  ri^ht  which 
he  would  thereby  have  acquired  to  the  enjoyment  of  the  pro- 
perty as  tenant  for  life  under  a  settlement. 

The  Court,  however,  will  not  permit  the  equity  of  the  wife, 
to  maintenance  out  of  her  own  fortune,  to  be  defeated  by  any 
trick  or  contrivance  for  that  purpose  on  the  part  of  her  husband. 
If,  therefore,  as  in  Colmer  v.  Coliner(a),  he,  with  an  inten* 
tion  to  desert  her  (which  he  afterwards  carries  into  effect), 
make  a  fraudulent  conveyance  of  his  and  her  property  upon 
trust  to  pay  his  own  debts,  the  transaction  will  not  prejudice 
her  right  to  maintenance,  but  ^be  Court  will  follow  her  pro- 
perty into  the  hands  of  the  trustees,  and  order  her  an  allowance 
suitable  to  her  fortune  and  the  circumstances  of  her  husband, 
although  it  may  be  necessary,  in  order  to  effect  that  purpose, 
to  resort  to  part  of  his  own  property  so  vested  in  trust. 

In  Atherton  v.  Nowell{b),  it  appeared  that  the  hus- 
band had  induced  his  wife  to  marry  him  upon  the  false  re- 
presentation of  his  being  a  person  of  fortune,  when,  in  feet, 
he  was  greatly  indebted,  and  was  shortly  after  the  marriage 


(a)  Mos.  113. 


(b)  1  Roper,  H.  &  W.  284 ;  1  Cox.  ^' 
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wnt  to  priflOB,  wliere  she  resided  with  him  and  endured  flome  Wife's  right  to 

hardships,  which  were  the  consequences  of  her  mamage  ;  and   « ^ * 

it  abo  appeared  that  the  husband,  after  liberation  from  his  first 
confinement,  was  again  sent  to  prison  for  another  debt,  and 
remained  there ;  that  there  was  one  child  of  the  marriage 
living,  to  support  whom  and  herself  the  wife  was  put  to 
great  difficulties;  that  her  husband  had  refused  to  contribute 
to  their  support,  requiring  her  to  live  with  him  in  prison, 
or  to  be  at  his  mercy  for  such  occasional  support  as  he  might 
tlunk  proper  to  bestow ;  and  that  from  his  behaviour  to  her,  as  and  bai  been 
weD  as  on  account  of  her  own  health,  she  was  afraid  again  ^J^S^t^J^l^. 
to  lire  with  him  in  prison;-— Under  these  special  circumstances  rate  from  him. 
the  Court  ordered,  upon  cross  petitions  presented  by  the  hus^ 
band  and  wife  (the  former  praying  that  the  interest  of  the  wife's 
fortune  might  be  paid  to  him,  and  the  latter  for  an  allowance 
for  maintenance),  that  50  h  cash  in  the  Bank  might  be  paid  to 
the  wife  for  her  separate  use  ^  and  directed  the  Master  to  in- 
quire into  the  circumstances  and  situation  of  the  families  of 
the  huslMmd  and  wife,  with  a  view  to  the  settlement  of  her 
fertone,  &c. 

It  is  to  be  observed  that  the  Court  will,  as  has  been  shown,  wherea 

not  only  appropriate  the  interest  of  a  wife's  equitable  pro-  »*'*°ge'  «d- 

^     ,  .  ,  ^     ,       ,  ,  ,  ,       vance«  money 

perty  for  her  support  m  cases  where  she  has  been  deserted  by  to  wife  who  u 

her  husband,  or  obliged  to  leave  him  in  consequence  of  his  ^^^^f^  ^ 

maintftTHTM*^, 
improper  conduct  towards  her ;  but  it  will,  under  similar  cir- 
cumstances, if  a  stranger  has  advanced  to  the  wife  money  for 
her  maintenance,  order  it  to  be  repaid  to  him  out  of  her  Conrt  will  order 
estate.     Thus,  m  Guy  v.  Pearkes  (c),  where  it  appeared  that  **  ^  ^  ^^^' 
the  wife  was  unprovided  for ;  that  her  husband,  after  having 
gone  to  sea  and  deserted  her,  had  subsequently  to  his  return 
neither  cohabited  with  her,  nor  afforded  her  any  support,  but  had 
since  gone  to  the  East  Indies  and  had  not  been  again  heard  of; 
and  that  it  was  unknown  whetiier  he  were  living  or  dead ;  and 
it  also  appeared  that  A.  had  made  advances  to  her  of  30/. 
a-year  during  the  above  period,  which  were  her  only  support: 
upon  application  being  made  to  the  Court,  that  so  much  of  the 
wife's  stock  standing  in  the  Accountant-general's  name  as 
would  raise  210  /.  might  be  sold,  and  the  proceeds  paid  to  A^ 

(•)  18  Veft.  106. 
k3 
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Wife's  right  to 
a  Settlement, 


tVife  not  en- 
titled to  main- 
tenance if 
she  leaves  her 
husband  with- 
out sufficient 
cause, 

even  though  he 
refuse  to  make 
a  settlement 
tipon  her ; 

br,  being  ait 
Officer.is  obliged 
to  reside  abroad 
ttpon  service. 


Persons  disqualified  from  suing  alone : 

in  satisfaction  of  his  debt ;  iQso  that  a  further  snm  of  50  L 
might  be  paid  to  the  wife,  and  that  the  dividends  upon  the  re* 
maining  fund  might  in  future  be  paid  to  her  for  her  support,  the 
kpplication  was  granted,  A .  having  made  an  affidavit  that  he  was 
induced  to  make  the  advances  upon  the  faith  of  being  repaid  them 
out  of  the  above  property.  In  pronouncing  his  judgment,  Lord 
Eldon  thus  expressed  himself:  "  I  hate  a  strong  impression 
upon  my  mind  that  this  has  been  done,  and,  independently 
of  precedent,  I  think  the  Court  may  do  it,  as  the  husband 
deserting  his  wife  leaves  hdr  credit  for  necessaries,  and  would 
be  liable  to  ata  action  $  and  although  Execution  could  not  be 
had  against  the  stock,  the  effect  might  be  obtained  circui-^ 
tously,  as  he  could  not  relieve  himself  except  by  g^iving  his 
consent  to  the  application  of  this  fund*" 

If  a  husband  be  willing,  and  aSer  to  maintain  his  wife,  and 
she,  without  sufficient  reason,  refuse  to  reside  with  him,  upon 
his  application  for  the  interest  of  her  fortune,  the  Court  will 
ofder  payment  of  it  to  him,  even  though  he  decline  to  make 
a  settlement  upon  her.  Accordingly,  in  Bullock  v.  Men- 
ztes{d)y  where  A,  the  wife  of  B,  being  entitled  for  life  to  the 
interest  of  a  considerable  sum  of  money,  obtained  an  order  for 
payment  of  a  yearly  sum  out  of  such  interest  fbr  her  mainte- 
nance, on  the  ground  that  her  hosband,  who  was  an  officer, 
was  abroad  with  his  regiment:  the  husband  afterwards  re« 
turned  to  England,  and  petitioned  that  the  allowance  should 
be  paid  to  him  and  her  jointly,  stating  that,  although  he  was 
Willing  to  receive  his  wife  she  refused  to  live  with  him ;  vpott 
which,  though  the  petition  was  resisted  by  the  wife,  the  order 
obtained  by  her  was  discharged.  Upon  the  husband  afterwards 
going  abroad,  the  wife  presented  another  petition  for  payment 
of  the  same  allowance,  which  was  dismissed,  because  the  hvm* 
band  was  desirous  to  support  her  and  himself  with  the  fund/ 
and  was  only  prevented  from  so  doing  by  her  refosal  to  live 
with  him.  In  the  above  case,  it  is  to  be  remarked,  that 
no  misconduct  whatever  was  imputed  to  the  husband ;  he  had 
Hot  used  his  wife  cruelly,  nor  deserted  her,  except  so  far  as  he 
was  obliged  to  leave  her  for  the  sake  of  serving  his  country. 
He  hkd  a  right,  therefore,  to  the  society  of  his  wife  upon  his 
(rf)  4  Ves.  708. 
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lotom  to  Englaiid,  as  dso  to  all  tfaoae  benafite  wUch  the  law  Wife's  right  to 
gireatoabtulfaifdmtliei^ropertyof  liiiwife.    The  wife,  con-  emen  .^ 

seqnemly  had  no  reasonable  ground  fbr  refusing  to  cohabit  with 
her  husband;  and  failed  in  making  out  a  case  for  the  interfer- 
ence of  a  Ck>urt  of  Eqoi^  with  the  legal  rights  of  her  husband. 

As  to  the  effeet  of  the  wife's  misconduct  upon  her  equity  Or  if  wife  is 
for  a  maintenance,  it  is  ft  trite  observation^  that  persons  ap-  ^^u^^  "^^ 
pealing  to  a  court  of  justice  ought  to  enter  it  with  dean  hands ; 
i.  e.  they  must  be  persons  Worthy  and  proper  to  recetre  the 
redress  which  they  seek;  hence  ii  follows,  that  if  the  wife 
has  been  guilty  of  gross  misconduct,  a  Court  of  Equity  will 
not  consider  her  to  be  a  person  entitled  to  its  protection.     If, 
therefore,  she  has  committed  adultery,  or  has  eloped  from  her  or  has  com- 
husband    without   a  sufficient  reason,  and  these   facts  are  "ni*'^*  »d"l*«fr* 
properly  put   in  issue  and  proved,  the  Court  will  remain 
passire,  and  Hot  interfere  at  her  suit  to  allow  her  a  mainte- 
nance out  of  her  equitable  property  («). 

Another  consequence  of  the  principle  upon  which  the  Court  Wife'i  right  to 
gives  tike  mteiest  of  the  wife's  equitable  property  to  the  bus-  Jf^c'hes  wb^n 
band,  namely,  to  assist  him  in  her  maintenance,  is,  that  if  the  husband  be- 
husband  is  deptired  either  by  hw  own  act  or  by  that  of  the  co™»l»nknipt 
teW|  of  the  means  of  contributing  to  her  support,  the  Court  will 
take  care  that  a  suiteble  maintenance  is  given  to  the  wife  out  of 
the  proceeds  and  profits  of  her  own  property ;  therefore,  **  if  the 
husband  becomes  bmknipt,  or  takes  the  benefit  of  an  Insolvent  or  insolvent ; 
Debtor's  Act,  this  Court  will  fasten  the  obligation  of  mam- 
taining  the  wife  out  of  her  property  upon  the  general  assignee ; 
for  when  the  title  of  such  assignee  vests,  the'  incapacity  of  the 
husband  to  maintain  his  wife  has  already  raised  this  equity 
fbr  her  (/)."  It  is  to  be  observed,  however,-  that  the  right  of 
the  wife  to  such  maintenance  will  attach  only  from  the  time 
of  the  bankruptcy ;  and  So  likewise  where  a  wife  is  entitled 
to  an  annuity  to  her  separate  use,  and  permits  it  to  be  paid 
to  her  husband,  who  becomes  bankrupt,  she  will  have  no  claim 
for  the  arrears  accrued  previous  to  the  bankruptcy  (g). 

The  rule  that  a  wife  is  entitled  to  maintenance  out  of  her 
own  property,  as  against  the  assignees  of  bier  husband,  does 


'A 


(t)  1  Roper,  H.  &  W.  283.  (g)  Carter  v.  Anderson,  S  Sim. 

^)  Elliott  V.  Cordell,  6  Mad.  156.    S70. 
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Wife's  right  to    not  necesBjirily  apply  to  a  particular  aasignee  for  a  Talnable  i 

'  sideration,  who  purchases  the  life-mterest  of  a  wife  during  the 

time  the  husband  is  maintaining  her,  and  before  circumstances 

have  raised  any  present  equity  in  the  property  for  the  wife  (t). 

but  not  against        xhus,  in  Elliott  v..  Cordell,   above   referred  to,   where 

a  purchaser  of 

a  wife's  life-       the   dividends  of  9,000/.   three  per   cents,  were  given  to 

interest  ^^^  a  married  woman  during  her  life,  with  a  bequest  over  of  the 
her  husband  is  capital  after  her  decease,  and  the  husband  and  wife  joined  in 
maintaining  her.  ^  conveyance  of  their  life-interest  to  a  purchaser,  after  which 
the  husband  became  bankrupt,  upon  a  bill  filed  by  the  wife 
against  the  purchaser,  insisting  on  a  provision,  it  was  held  by 
Sir  J .  Leach,  V.C,  that  though  the  Court  could,  had  there  been 
no  previous  assignment,  have  compelled  a  provision  for  the 
wife  as  against  the  assignees  under  the  bankmptoy,  yet  the 
purchaser  was  not  obliged  to  make  such  a  provision,  on  the 
ground  that  when  his  title  vested,  the  husband  was  maintain- 
ing his  wife,  and  no  circumstance  had  raised  any  present 
equity  for  her.  The  principle  here  laid  down  has  since  been 
followed  and  acted  upon  by  Lord  Brougham,  in  Stanton  v. 
Hall{k). 

It  is  to  be  observed,  that  in  the  precedmg  case  of  Elliott  v. 

Cordelia  as  well  as  in  that  of  Stanton  v.  Hall^  there  had  been 

no  &ilure  on  the  part  of  the  husband  to  maintein  his  wife  prior 

Seeut  where        to  the  assignment.  Where  there  has  been  a  previous  fEulure,  by 

there  has  been     ^^  bankniptey  of  the  husband,  and  the  wife's  life-mterest  is 

a  previous  ^    ^  ' 

failure  to  main-  subsequently  conveyed  by  the  general  assignees  to  a  particular 

wt  of  htf  ^     assignee,  such  particular  assignee  must  take  it,  subject  to  the 
husband.  same  equity  in  the  wife  as  that  to  which  it  was  liable  in  the 

hands  of  the  general  assignees. 
Not  defeated  by       It  is  also  to  be  observed,  that  in  the  above  cases  the  subject 
Ims^nd^of  Uie    ^^^^^'^c^  ^  ^'^^  life-interest.    Where,  however,  a  capital  sum 
capitaL  is  at  stake,  a  different  rule  prevails ;  in  such  cases,  the  equity 

of  the  wife  to  a  settlement  out  of  her  own  fortune,  is  not  defeated 
unless  property    ^7  ^^®  assignment  of  the  husband,  unless  the  property  be  such 
is  such  as  IS  as-  as  is  assignable  at  law,  in  which  case  it  is  conceived  that  persons 
signabieatUw.  ^j^^^  ^^  ^^^^  property,  will  be  entitled  to  hold  it  ex- 
empt from  any  right  in  the  wife  to  a  settlement,  there  being 

(t)  Carter  o.  Anderson,  S  Sim.  S70. 
(,k)  2  Kuss.  6c  M.  176. 


Digitized  by  VjOOQ IC 


Married  Women.  137 

no  equity  to  entitle  the  Cmirt  to  interfere  upon  the  gionnd  of   Wife*s  right  to 
fatroar  due   to  the  wife  ttom  any  person  claiming  hy  legal  ement, 

title  firann  the  hoehand  (/).     But  if  the  husband  or  his  as-  Bat  if  husband 
signee  have  no  title  at  law  to  recover  the  wife's  property,  as  TO^fTtiUe  to* 
where  it  is  an  equitable  interest,  in  such  cases,   as  he  is  the  property, 
obliged  to  apply  to  a  Court  of  Equity  for  the  recovery  of  bat  most  come 
it,   the   Court  will    impose  the  same  conditions   upon  the  |^J^^/]1  ^ 
assignee  as  it  would  have  required  from  the  husband.     Upon  Court  will  im- 
thb  principle  it  is  held,  in  the  case  of  the  assignees  of  a  bank-  S^]*™*  ^^" 
nq>t   huaband,  or  of  general  assignees  for   the   benefit  of 
creditors,  that  the  assignees  cannot  be  in  a  better  situation  Not  defeated  by 
than  the  bankrupt  himself  (m),  and  that  they  must  make  a  pro-  ^^/^  ^ 
Tisioo  for  the  wife  out  of  such  part  of  her  property  as  cannot 
be  come  at  unless  by  suit  in  equity  (n). 

The  question  whether  in  the  case  of  a  particular  assignee  Orbyhnsband't 
claiming  by  purchase  fipom  the  husband  for  a  valuable  con-  •«ifn«nent  to  a 
sideration,  the  Court  would  or  would  not  impose  upon  him  aitignee. 
the  condition  of  making  a  settlement,  has  been  long  dis- 
puted; the  result,  however,  seems  to  be,  that  such  an  as- 
signee is  bound  to  make  a  provision  out  of  the  fund  for  the 
wife  and  her  children,  but  that,  subject  to  sUch  provision,  he 
will  be  entitled  to  the  equitable  property  discharged  from  the 
wife's  title  by  sturvivorship.  This  point  as  to  a  settlement, 
appeals  to  have  been  decided  by  Lord  Northington,  in  the 
case  of  the  Earl  of  Salisbury  v.  Newton  (o),  in  the  year 
1759.  There  the  wife  being  entitled  to  2,000/.  as  a  portion 
under  her  father's  marriage  settlement,  or  to  a  legacy  of 
6,000  /.  under  his  will  in  lieu  of  it,  her  husband,  who  was  in- 
debted by  bond  to  the  Ecrl,  assigned  to  a  trustee  for  the 
Earl,  all  that  he  was  entitled  to  in  right  of  his  wife,  for  pay- 
ment of  the  bond-debt,  and  died,  having  made  no  provision 
for  his  wife  and  children.  The  bill  was  filed  by  the  Earl 
against  her  trustee,  for  an  assignment,  and  Lord  Ncathington 
gave  the  usual  directions  as  to  the  assignee  making  a  settlement 


(0OBwen9.Probert,aVes,J.682.  (n)  Burdon  v.  Deao,  2  Yes.  J« 

(m)  Gayer  v.  Wilkinson,  1  Bro.  607;  Oiwell  v.  Probert,  2  Yes.  J. 

C.  C.  50,  n. :  Pryor  v.  Hill,  4  Bro.  082. 

C.  C.  ISO.  (o)  1  Eden's  Rep.  S70. 
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Wife's  right  to    tipon  the  wife  and  her  children,  observhig  that  the  ftiei^ee 
>  could  not  be  in  a  better  eitaation  than  the  hngband  nader 

whom  he  claimed,  and  who  must  have  made  the  settlement 
tf  the  application  had  been  made  bj  him  instead  of  the 
assignee.  Notwithstanding  this  decision,  the  question  was 
considered  unsettled  in  WorraU  ▼•  MarlaVy  and  Bushman  t. 
Pell,  in  the  year  1784  (9),  when  Lord  Thurlow  inclined  to 
the  opinion  that  the  wife's  equity  would  not  prerail  against 
the  assignee  of  the  husband  for  a  valuable  consideration ;  but 
that  opinion,  besides  being  opposed  by  the  above  decision  oi 
Lord  Northington,  is  at  variance  with  another  by  the  same 
judge  in  the  year  1765.  In  that  case  (r),  the  husband  and 
his  wife  assigned  her  interest  in  a  legacy,  to  secure  to  A* 
300  /.,  which  A.  became  liable  to  pay,  in  consequence  of  his 
being  surety  for  the  husband  in  a  bond  for  that  sum ;  upon  the 
bill  of  il.,  against  the  husband  and  wife,  and  the  assignees, 
under  a  commission  of  bankruptcy  which  had  issued  against 
the  husband,  for  payment  of  his  debt  out  of  the  wife's  share  in 
her  legacy,  it  was  so  decreed,  subject  to  the  settlement  of  a 
part  upon  the  wife  and  children.  •  In  addition  to  these  earij 
decisions,  and  in  opposition  to  the  doubts  of  Lord  Thnrlow, 
there  are  the  opinions  of  other  great  judges  in  favour  of  the 
wife's  equity,  which  are  founded  upon  the  principle  before  laid 
down.  In  Jewson  v.  Moulson  (s).  Lord  Hardwicke  refused 
to  order  payment  to  the  husband's  assignees  for  valuable 
consideration,  of  personal  estate  to  which  the  wife  was  en- 
titled under  her  father's  will,  and  recommended  them  to  agree 
to  a  settlement  of  part  of  the  money  upon  the  wife  and  her 
children,  (which  was  assented  to,-  and  done  accordingly^)  his 
Lordship  observing  ''that  he  laid  great  weight  upon  tbd 
assignment  comprehending  the  whole  of  the  wife's  portion ; 
and  that  if  he  allowed  that  practice  to  prevail,  it  would  trip  up 
adl  the  care  and  caution  of  the  Court ;  for  a  husband,  theDy 
would  have  nothing  to  do  but  to  take  up  money  of  a  third 
person,  and  although  neither  he  nor  the  lender  knew  exactlj 
at  the  time  what  the  fortune  was,  yet  he  might  assign  it  over, 

(q)  See  note  to  1  P.  Will.  450. 

(r)  Weotnan  r.  Mason,  in  a  note:  1  P.  Will.  549,  Ed.  5. 

{»)  9  Atk.  417. 
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ukd  86  defeat  the  caie  of  the  Court  entirely."     In  Like  ▼.  Wife's  riglit  to 

Beresford  (0,  Pry  or  v.  Hill  («),  and  Macdulay  ▼.  Philips  (ar),  emc   .^ 

the  Court  gave  opinions  agreeably  to  those  of  Lords  Hard- 

wicke  and  Northington.     In  the  last  of  those  caMs^  Lord 

Alranley  expressed  a  very  decided  opinion  upon  this  subject  to 

the  following  effect.    **  Many  cases  upon  this  point  hate  been 

before  me,  which  have  put  me  under  the  necessity  of  con-^ 

•idmng  the  i^hts  of  the  wife ;  and  I  am  clearly  of  opinion, 

the  doubt  respecting  the  assignment  of  the  husband  for  a 

valuable  consideration  of  the  wife*»  equitable  interest,  was 

not  well  founded,  with  the  single  exception  of  a  trust  of 

a  term  of  years  of  land,  upon  which,  perhaps,  there  may 

be  some  doubt^  but  subje6t  to  that,  I  anl  clearly  of  opinion  an 

asflignment  for  a  valuid^le  consideration  wiU  not  bar  the  equity 

ef  the  wife ;  and  it  would  be  strange  if  it  did,  since,  in  the 

Courts  of  Law,  with  regard  to  an  action  brought  against 

exeCDtoFB  by  the  husband  for  a  legacy  due  to  his  wife,  it  is 

determined  that  an  actioii  does  not  lie,  and  the  reason  given  is, 

that  it  would  totally  defeat  the  wtfe^s  equity.     It  would  be 

whimsical,  then,  that  the  assignment  by  the  husband  for 

valuable  consideration,  should  put  the  assignee  in  equity  in 

a  better  situation  than  the  husband  himself  is  in  at  law4     The 

guard  of  this  Court  upon  the  wife's  interest  would  be  very 

singular,  if  the  husband,  not  being  entitled  at  law,  nrigfat 

assign  it  for  a  valuable  consideratien  to  another  person,  who 

would  be  entitled  in  equity.     I  am  clearly  of  opinion  that  it 

was  only  a  doubt,  and  it  never  was  decided  that  the  husband 

could,  by  such  assignment,  or  any  othdr  means,  deprive  her 

of  her  equity."     In  Franco  v.  Franco  (y),  his  Honor  ad* 

hered  to  his  opinion,  and  appears  to  have  been  prepared  to 

decide  according  to  it,  if  the  cause  in  its  then  stage  would 

have  permitted ;  and  in  Johnson  v.  Johnson  (z)^  Sir  William 

Grant,  M.  R.  said,  that  although  it  had  been  decided  that  an 

assignment,  for  a  valuable  consideratioh  by  the  husband  of 

his  wife's  property^  was  sufficient  to  bar  the  right  of  the  wills 

(0  a  Vei.  511.  (V)  4  Vcs.  5S0. 

(tt)  4  Brown  C.  C.  ISO.  (c)  1  Jac^  fie  W.  472. 

(O  4  V«.  l». 
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Wife's  right  to    Bunriying,  it  did  not  take  away  her  equity.     Her  right  not 
'  to  have  it  parted  with  without  a  settlemenl  heing  made,  still 

remained  clear  and  untouched. 
Does  noteztend  It  is  to  be  obeenred,  that  the  Court  has  neyer  required  the 
Sndf  ^^^'*  husband,  or  the  persons  claiming  under  him,  to  settle  the 
whole  of  the  wife's  chases  in  action  upon  her  and  children, 
but  a  reasonable  proportion  of  them  only.  This  point  was 
maturely  considered  by  Sir  T.  Plumer,  V.  C,  in  the  case  of 
Beresford  v.  Hohson  (a),  where,  after  a  revision  of  all  the 
authorities,  his  Honor  came  to  the  abore  conclusion.  In 
that  case,  upon  a  reference  to  the  Master  to  receive  proposals 
for  a  settlement  upon  the  wife  of  a  bankrupt,  he  reported  that 
he  had  allowed  the  whole  of  the  fund,  which  was  a  legacy,  to 
be  settled  upon  her,  because  she  had  been  deserted  by  her  has- 
band,  and  left  by  him  without  the  means  of  support.  Upon 
exceptions  to  the  report,  Sir  Thomas  Plumer  allowed  them,  and 
directed  the  Master  to  review  his  decision,  observing  that, 
''  the  question  is  not  whether  the  assignees  of  a  bankrupt  are 
subject  to  this  equity,  but  to  what  extent  it  is  to  be  carried 
as  against  them.  I  have  looked  into  all  the  authorities ;  in  no 
case  has  the  whole  of  the  property  been  settled  on  the  wife  and 
children.  In  Sleech  v.  Thonngton  (6),  the  husband  was  gone 
abroad,  leaving  his  wife  unprovided  for,  and  yet  all  the  Coort 
appeared  disposed  to  do,  in  con£»rmity  with  a  case  there  men- 
tioned by  the  Master  of  the  Rolls,  was  to  direct  the  payment 
of  the  interest  of  the  money  to  her  till  he  returned  and  main- 
tained her.  In  Bond  v.  Simmons  (c),  the  wife  having  brought 
the  husband  a  considerable  portion,  of  which  no  settlement 
was  made,  and  he  afterwards  filing  a  bill  for  a  legacy  left  to 
her,  the  Court  decreed  a  settlement  should  be  made,  but  he 
obstinately  refusing  to  make  a  settlement,  and  dying,  it  was 
held  she  was  entitled  to  the  principal  and  dividends.  In 
Pryor  v.  Hill  (d),  creditors  under  a  general  assignment  to 
them  by  the  husband  for  payment  of  their  debts,  were  held 
entitled  to  the  life-interest  of  the  wife,  on  making  a  provision 

(a)  1  Mad.  S6S.  Mitfoid,  9  Yes.  87 :  Wright  p.  Mor- 

(6)  a  Ves.  560.  ley.  11  Ves.  17. 

(c)  8  Atk.  20  i  and  ste  Mitford  v.        (d)  4  Bro.  C.  C.  180. 
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fiif  her.  In  Burdon  ▼.  Dean  (0»  i^  aMigneefl  filed  a  bill  in  ^^'^'^^^^  ^^ 
respect  of  property  belonging  to  the  bankrupt  in  right  of  his  » 
wife,  and  the  wife  claimed  a  further  provision,  she  having 
been  provided  for  before  by  settlement.  The  Master  of  the 
Rolfa  said,  '  it  is  impossible  to  give  her  the  whole,  for  that 
would  be  to  admit  that  a  married  woman  is  entitled  to  the 
whole  of  her  separate  property  to  her  separate  use.'  He 
directed  a  reference  to  the  Master  for  a  pr^^posal.  In  Oiwell 
▼.  Prohert  (/),  where  assignees  claimed  the  estate  of  the 
wife  in  right  of  her  husband,  proposals  for  a  settlement  were 
in  llkd  manner  directed.  In  Worrall  v.  Marlar  (^),  the 
fimd  on  a  claim  by  assignees  was  equally  divided  between  the 
awignees  and  the  wife  and  children  of  the  bankrupt.  In 
Brown  v.  Clarke  (A),  half  the  property  was  given  to  the 
wife.  In  Freeman  v.  Parsley  (t),  and  Luinb  v.  Milnes  (A), 
the  assignees  of  a  bankrupt,  claiming  property  of  the  wife  in 
his  ri^ht,  were  directed  to  make  a  provision  for  the  wife.  In 
Like  V.  Beresford  (/),  where  a  ward  of  the  Court  had  been 
nm  away  with,  the  Court  would  not  give  the  husband  any 
part  of  the  wife's  fortune.  It  has  a  discretion  in  such  cases 
whether  it  will  give  the  whole  or  a  part  to  the  wife.  In 
Goose  Y.  Davis,  in  1794,  not  reported,  but  mentioned  in  the 
sixth  edition  of  Mr.  Cooke's  Bankrupt  Law  (m),  the  Lord 
Chancellor  referred  the  report  back  to  the  Master,  to  be 
attended  by  the  assignees ;  the  Master  having  by  his  report 
approved  a  settlement  of  ^e  whole  fund.  In  Jacobs  et 
Ux,  v.  Amyatt  and  others,  before  the  Master  of  the  Rolls, 
14th  of  November  1792,  and  17th  of  May  1793,  property 
was  left  to  the  wife  of  the  bankrupt  for  life,  and  claimed  by 
the  assignees  of  her  husband,  the  plaintiff,  who  was  a  bank- 
rapt  ;  and  the  Master  of  the  Rolls  directed  a  reference  to  the 
Master,  to  receive  proposals  fn»n  Jacobs,  the  bankrupt,  for  a 
settlement  on  his  wife,  the  bankrupt  proposed  that  the  whole 
should  be  settled  on  his  wife,  and  that  proposal  was  approved 

(•)  2  Vea.  Jan.  607.  (t)  8  Ves.  421. 

(/)  2  Vcs.iun.  680.  (fc)  6  Ve«.  617. 

ig)  i  P.  Wms.  459,  in  note  by  (0  S  Ves.  606. 

Mr  Cox ;  S.  C.  1  Cox,  158.  (m)  Edit,  by  Gregg,  p.  287. 
{h)  3  Ves.  166. 
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of  by  the  Master,  no  exceptiofiB  were  taken,  ftnd  therefor^  the 
Court  was  not  called  upon  to  give  its  opinion  upon  the  report. 
There  seems  to  have  been  a  want  of  form  in  directing  the 
husband  to  lay  proposals  before  the  Master  because  he  of 
f^ourse  would  propose  that  the  whole  should  be  g^ven  to  his 
wife  rather  than  any  part  to  his  assignees,  the  assignees  mast 
have  consented  to  this  arrangement.  In  Carr  v.  Taylor, 
the  assignees  of  the  husband  claimed  property  in  right  of  the 
wife,  who  had  a  settlement  on  her  marriage  ;  and  on  the  usual 
reference,  a  proposal  was  made  to  the  assignees  that  half 
should  be  settled  on  the  wife  and  children,  and  the  other  half 
go  to  the  assignees  ;  and  that  proposal  was  approved  of  by  the 
Master.  In  Wright  v.  Morley  (/>),  Sir  J.  Leach  says, 
''  When  the  husband  becomes  a  bankrupt,  and  consequently 
incapable  of  maintaining  his  wife,  it  is  not  held  that  she  is 
entitled  to  the  whole  of  the  dividends  of  her  fortune,  or  of 
any  life-interest  that  she  may  have,  any  more  than  she  is  en- 
titled to  the  whole  of  her  fortune  consisting  of  a  capital 
sum ;'  and  further  observes,  '  If,  then,  in  this  case,  instead 
of  a  particular  assignee  for  a  valuable  consideration,  I  had 
before  me  merely  the  general  assignees  under  a  commission  of 
bankruptcy,  the  wife  could  not,  as  against  them,  set  up  a 
claim  for  the  whole  of  the  dividends,  I  should  think  they  dealt 
fairly  and  even  favourably  towards  her,  if  out  of  200  /.,  the 
produce  of  this  fund,  they  allowed  her  to  retain  160  /. '  This 
is  a  strong  authority  to  show  that  even  where  the  husband 
has  left  his  wife  and  gone  abroad,  she  is  not  entitled  to  the 
whole  property.  In  no  case  has  the  Court  given  the 
whole  to  the  wife.  The  question  in  most  of  the  cases  has 
been,  how  much  the  wife  shall  have ;  and  in  determining 
that  the  Court  has  exercised  a  discretion,  and  has  not  tied 
itself  down  to  any  precise  rule,  but  has  never  g^ven  the 
whole." 

It  is  to  be  observed,  that  under  the  Marriage  Act,  4  Geo.  4, 
c.  76,  8.  23,  in  the  case  of  a  marriage  solemnized  between 
parties  under  age,  by  false  oath  or  fraud,  the  guilty  party 
is  to  forfeit  all    property  accruing  from  the  marriage,  but 


(p)  11  Ves.  p.  20.  21. 
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such  property  majy  by  order  of  the  Courty  made  upon  infor-  V>fe**  "g^^  ^ 

mation  filed  by  the  Attorney-general,  be  secured  for  the  > 

benefit  of  the  innocent  party,  or  the  issue  of  the  marriage,  as 

the  Court  shall  think  fit,  so  as  to  prevent  the  offending  party 

from  deiiTing  any  interest  in  any  estate,  or  pecuniary  benefit 

from  the  marriage;  under  this  Act  it  has  been    held   that 

the  Court  has  no  discretion  to  mitigate  the  penalty,  but  in 

the  case  of  the  property  being  that  of  the  wife,  is  bound  to 

settle  and  secure  all  such  property,  past,  present  and  future, 

for  the  benefit  of  herself  or  the  issue  of  the  marriage  iq). 

It  appears  formerly  to  hare  been  considered,  that  if  the  S|^t  of  a  pre- 
husband  has  made  a  settlement  upon  his  wife  upon  their  ^t,*^ 
marriage,  the  wife  will  be  debarred  of  her  right  to  a  further 
proYiflion  out  of  any  property  which  may  subsequently  accrue  to 
her  (r)  ;  but  it  seems  now  to  be  settled  that  the  Court,  accord- 
ing to  the  power  which  it  uses,  and  the  care  which  it  always 
takes  of  the  interest  of  femes  covert ,  will,  where  there  is  a 
slender  provision  only  made  for  the  wife  by  settlement  before 
marriage,  on  an  accession  of  fortune,  if  it  be  considerable  (not 
a  trifle  only),  oblige  the  husband  to  make  a  further  provision 
for  her  (#).  In  such  cases,  however,  much  must  depend  upon 
the  terms  of  the  settlement ;  for  if  it  appears,  either  by  express 
worde  or  by  fair  inference,  that  it  was  the  intention  of  the 
parties  that  the  husband  should  be  the  purchaser  of  the  future 
as  well  as  the  present  property  of  the  wife,  the  Court  will 
not  require  the  husband  to  make  an  additional  settlement.  In 
such  cases,  however,  the  settlement  for  this  purpose  must 
either  express  it  to  be  in  consideration  of  the  wife's  fortune,  or 
the  contents  of  it  altogether  must  import  that,  and  plainly 
import  it,  as  much  as  if  it  were  expressed  (t). 

The  right  of  a  wife  to  a  settlement,  does  not  attach  upon  Doei  not  attach 
property  in  which  she  has  a  life-interest  only;  such  property  J^estonlv^"^ 
belongs  to  the  husband,  jure  maritif  subject  to  the  obligation 
before  noticed   as  being  imposed  upon  him  by  the  law,  of 

Cf)  Attorney-geiiera]  v.  Mullay,    S05  ;  Stackpole  v.  Beaumont,  $  Ves. 

4  Rm».  »29.  ,  *  .^  .  «    »8;  Lady  Elibauk  v.  Montolieu,  S 

(r)  JjKDoy  o.  DucbeM  of  Athol,  2    vJ  tst 

(0  M«€h  V.  Head.  S  Atk.  720 ;        (0  P'r  U>td  Eldon,  in  Druce  v. 
ToBkjms  «.  Ladbroke,  2  Ves.  501.      Denison,  6  Ves.  805. 
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maintaining  her  (x).  If  the  husband  fail  in  that  obliga- 
tion either  by  the  desertion  of  his  wife,  or  by  his  inabOity 
to  assist  in  her  support,  in  consequence  of  bankruptcy  or 
insolvency,  the  Court,  as  in  the  case  of  the  interest  arising 
£rom  her  capital,  fastens  the  obligation  upon  the  property 
itself,  and  will  g^ve  her  a  provision  out  of  it,  in  the  one  case 
against  the  husband,  and  in  the  other  against  his  assignees ; 
but  it  has  been  held,  that  where  a  wife  has  an  ample  separate 
provision,  secured  to  her  by  settlement  or  from  other  sources, 
the  principle  which  declares  her  to  be  entitled  to  a  provision 
out  of  her  life-estate,  against  her  husband's  general  assignees, 
or  against  his  incumbrancers  upon  her  estate,  will  not  apply  (y). 
It  has  been  held  also  not  to  apply  in  the  case  of  a  particular 
assignee  of  the  wife's  life-estate  who  purchased  it,  when 
the  husband  was  maintaining  the  wife,  and  before  any  circum- 
stances had  raised  a  present  equity  in  the  property  for  the 
wife  (z). 

The  wife's  equity  for  a  settlement  is  not  for  her  benefit 
only,  but  for  that  of  herself  and  children  (a) ;  and  though, 
as  has  been  before  stated,  she  may  upon  her  examination 
waive  it,  she  cannot  take  it  for  herself,  and  give  it  up  for 
them.  The  only  instance  in  which  a  different  course  was 
ever  adopted,  appears  to  have  been  in  the  case  of  Johnson 
V.  Johnson  (6) :  in  that  case  a  fund  in  Court  belonging  to 
the  wife  having  been  assigned  by  the  husband,  an  order 
was  made,  (the  wife  being  examined  and  consenting,)  that 
part  should  be  transferred  to  the  assignee,  and  that  the 
other  part  should  be  paid  to  the  separate  use  of  the  wife, 
with  liberty  for  the  persons  entitled  to  apply  on  her  death. 
Upon  an  application  made  by  the  assignee  after  the  death  of 
the  wife,  who  had  survived  the  husband,  Sir  Thomas  Plumer, 
M.  R.,  refused  to  make  the  order,  sa3ring,  that  it  was  quite 
an  unusual  thing  to  make,  in  this  manner,  a  partial  settlement 

(x)  Burdon  v.  Dean,  9  Ves.  J.        Qf)  Ibid. 
608 ;  Oswell  »•  Hrobert,  2  Ves.  J.        (,)  Elliott  v.  Cordell,  vbi  n^a. 

V.  MUnes.  6  Ves.  617;   Elliott  •.  Y^'^'  Uoyd  ».  WiUiams,  1  Mad. 

Cordell,  5  Mad.  156;  Aguilar  v,  ™\ 

AAilar,  6  Mad.  414 ;  Pryor  v.  Hill.  (*)  ^  Jw.  &  W.  4T2-6. 

4Bro.C.C.U9. 
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afMm  file  irifis  akme,  directing  the  iaiei««t  to  be  paid  to  her  for   ^i^'s  nglit  to 

life,  it  being  quite  clear  that  the  children  must  be  included.    - 

Hii  Honory  howeorer,  was  of  opinion,  that  as  the  order  had 

been  made  aboye  34  yean  ago,  he  eould  not  alter  it,  and 

directed  the  payment  of  the  money  to  the  second  husband  of 

the  wife  (the  wife  consenting),  on  the  ground  that  the  wife 

was  entitled  faj  survivorship. 

But  though  the  equity  which  compels  the  husband  to  make  P<^  ^^  >"'. 
a  settlement  out  of  the  wife's  personal  estate  is  the  right  o£  children, 
the  children  as  well  as  of  the  wife,  yet  it  does  not  survive  to 
the  childnn  afler  her  death  (c) ;  but  in  such  case  the  whole 
lund  will  go  to  the  husband  by  Burvivorahip.  It  has  been 
thought  that  Sir  Thomas  Sewell,  in  the  case  si£  Cockel  t. 
Phipp9{d^y  acted  in  direct  contradiction  to  Lord  Northington's 
decision  upon  thb  point  in  Scrwen  ▼.  Tapley.  It  appears, 
however,  from  the  yery  elaborate  judgment  of  Sir  Thomas 
Plumer,  V.  C,  in  Lloyd  y.  Williams  (e)^  that  the  case  has 
been  orroneously  reported,  and  that  It  does  not  bear  upon  the 
question. 

In  Murray  y.  Lord  Blibank  (/),  and  particularly  in  the  unleu  there 
above-cited  case  of  Lloyd  v.  Williams,  all  the  previous  cases  tnI;tOT"oni€r"" 
and  the  reasoning  upon  the  subject  have  been  cdlected  and  for  a  settlemeat 
coumiented  upon,  and  it  appears  from  them  to  have  been  the  ^^^^  ' 
opinion  both  of  Lord  Eldon  and  of  Sir  T.  Plumer,  that  the 
children  have  no  equity  after  the  death  of  the  mother,  unless 
there  has  been  a  contract  or  a  decree  for  a  settlejnent  in  her 
lifetime  (y).     If,  however,  there  has  been  an  order  or  decree 
referring  it  to  the  Master  to  approve  a  proper  settlement 
to  be  made  upon  a  married  woman  and  her  childron  out  of 
the  property  of  the  woman,  and  she  die  beforo  the  Master 
has  made  his  report,  the  children  will  haye  a  right  to  a  set- 
tlemMit,  under  the  order,  out  of  their  mother's  property  (A) ; 
•ad  it  seems  that  the  children  are  clearly  entitled  to  assert 
this  rtgiit  by  supplemental  bill  (t)« 


(e)  Scriven  «.  Tapley,  2  Ed.  387 ;  (g)  1  Mad.  467. 

Mb.  609,  aC.  {h)  Murray  v.  Lord  Elibank,  10 

(df)  1  Dick.  891.  Ves.  84. 

(0  1  Mad. 450.  (t)  Ibid,   84;  IS  Ves.  1 ;  S.  C. 

(/  )  10  Ves.  84.  14  Ves.  496.  8.  C, 

VOL.  I.  L 


Digitized  by  VjOOQ IC 


146  Persons  disqualified  from  suing  alone : 

Wife's  right  to         From  the  opinions  expressed  in  the  aboye-mentioned  cases 

^  of  Murray  v.  Lord  Elibank,  and  Lloyd  v.  Williams,  it  seems 

AttMhes  upon  ^i^^^  ^0^  gj^^^      ^  gj^  Thomas  Plumer  considered  that  the 
the  fihog  of  the 

bill,  equity  of  the  wife  to  a  settlement  in  fayour  of  herself  tuid 

children,  did  not  attach  till  after  a  decree  or  order  referring  it 
to  the  Master  to  approve  of  a  settlement.  In  Steinmetz  ▼. 
Halt  kin  {k),  however,  Sir  J.  Leach,  V.  C.  appears  to  have 
come  to  a  different  conclusion,  and  to  have  considered  that 
the  right  of  the  wife  to  a  settlement,  does  not  depend  upon 
the  decree  or  order  for  referring  it  to  the  Master  to  approve  a 
settlement,  but  attaches  upon  the  property  immediately  upon 
the  filing  of  the  bill,  which  gives  the  Court  jurisdiction  as  to 
that  property,  whether  the  bill  be  filed  by  the  wife  or  by  others ; 
and  that  when  once  the  equity  of  the  wife  has  attached  upon 
the  property,  it  continues  for  the  benefit  of  the  children,  not- 
withstanding the  death  of  the  wife  before  the  settlement  is  exe- 
cuted. In  that  case  the  bill  was  instituted  by  the  executors 
of  the  will,  under  which  the  wife  became  entitled  to  the 
property,  praying  the  direction  of  the  Court  concerning  it, 
and  the  wife  had  died  before  answer,  and  the  Court  held  her 
children  entitled  to  the  money,  on  the  ground  that  the  right 
had  attached  upon  the  filing  of  the  bill,  and  the  wife  had  done 
no  act  to  waive  it. 
May  be  waived  But  whether  the  equity  of  the  wife  to  a  settlement,  for  the 
^e^beforeThe  ^^®^*  ®^  herself  and  children,  attaches  upon  the  property  so 
actual  execution  early  as  the  period  of  filing  the  bill,  or  not,  it  is  clear  that  the 
wife  may  at  any  time  before  the  execution  of  a  settlement, 
even  after  the  Master  has  actually  approved  of  one  under  a 
decree,  appear  in  Court  and  waive  her  right,  so  as  altogether 
to  defeat  her  children  (/). 

but  not  With  respect  to  the  question  of  whether  it  is  competent  to 

*ft«' *  co***""^'    the  wife,  by  consent  in  Court,  to  waive  her  right  to  a  settle- 

her  husband.       ment  for  herself  and  her  issue,  after  a  contract  entered  into 

on  the  part  of  the  husband  to  make  one,  it  is  to  be  observed, 

that  in  Ex  parte  Gardiner  (m).  Lord  Hardwicke  held  that  she 

(k)  I  Glynn  &  J.  64.  10  Ves.  89;  Steinmets  o.  Halthia. 

(/)  Rowe  V.  Jackson,    2  Dick.  1  Glynn  &  J.  64. 
004  ;  Murray  v.  Lord  Elibank,  10        (m)  Anon.  2  Ves.  671. 
Ves.  84;  Martin  v.  Mitchell,  cited 


of  the  settle- 
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might  w^ive  it  as  far  as  her  own  interest  was  concerned^  but  ^^^*"  f^^  •* 
not  for  her  chUdren.  In  that  case  a  reference  had  been  v  ^  '0 
made  to  the  Master  to  approve  a  proper  settlement,  in  conse- 
quence of  which,  proposals  had  been  given  in  and  signed  both 
by  husband  and  wife,  by  which  he  was  to  settle  an  estate  in 
Jamaica  in  strict  settlement.  Before  the  matter  was  ulti- 
matelj  concluded,  the  husband  and  wife  went  to  Jamaica^ 
where  they  staid  six  years,  and  upon  their  return,  there  being 
00  children,  they  preferred  a  petition  to  have  the  money  paid 
oat  of  Court  to  the  husband,  the  wife  consenting ;  but  Lord 
Hardwicke  refused  the  application,  being  of  opinion  that  the 
proposal  was  binding,  and  that  if  the  husband  had  died 
abroad,  and  had  left  children,  such  children  would  h^ve  been 
entitled,  under  those  articles,  to  have  had  it  carried  into 
executioin. 

The  same  rule  was  subsequently  acted  upon  by  Sir  J. 
Leach,  V.  C,  in  Fetmer  v.  Taylor  (n),  and  though,  that  de- 
cision was  afterwards  reversed  by  Lord  Brougham,  yet,  as 
that  reversal  was  upon  the  ground  that,  what  the  Vice-Chan- 
oeUor  had  treated  as  a  binding  agreement,  had  on  a  former 
occasion  been  considered  by  Sir  William  Grant  as  merely 
volontary  and  such  as  a  Court  of  Equity  would  not  carry 
into  effect,  the  principle  upon  which  the  case  was  originally 
determined,  must  be  considered  as  undisturbed  by  the  reversal 
of  the  Vice-Chancellor's  decision. 

It  seems  that  if,  after  a  reference  to  approve  of  a  settle-  peadi  of  either 
ment,  one  of  the  parties  die  before  the  settlement  be  ap-  husband  or  wife 
proved  of  by  the  Court,  and  there  are  no  children  of  the  cution  of  lettle- 
marriage,  the  right  of  survivorship  as  between  the  husband  °J®°?  ^"  ^^^ 
and  the  wife  is  not  affected.    Thus  in  Macaulay  v.  Philips  (o),  of  tiie  survivar- 
Lord  Alvanley  laid  it  down,  that  if  the  wife  had  died  even  after  "^^P*  ^^^^ 
a  proposal  had  been  made  by  the  husband  under  such  an  order,  childreo. 
die  husband  would  have  been  entitled.     His  Lordship,  how- 
ever, said,  that  he  did  not  mean  to  determine  what  the  case 
would  have  been  if  the  proposal  had  been  approved  of  by  the 
Court,  and  a  settlement  ordered  to  be  made  (as  perhaps  then 
th^  Court  would  have  considered  it  as  actually  made),  and 

(«)  1  SiiD.  100 ;  a  Rust.  &  M.  190,  S.  C.  (a)  4  Ves.  10. 
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Wife'f  ri^ht  to 
•  ifeUlemenU 


Forfeited  by  the 
wif«'»  adullery. 


Unless  the  wife 
was  a  ward  of 
Court,  and  had 
been  married 
claodestiiiely* 


Form  of  the 
order. 


that  he  was  far  from  determining  that  in  sncli  a  case  the  set* 
tlement  would  be  entirely  at  an  end;  on  the  contnur}*, he 
thought  it  would  be  binding,  and  that  the  accident  would 
nuike  no  difference. 

It  may  be  observed  here,  that  if  the  wife  be  an  adulteress, 
living  apart  from  her  husband,  a  Court  of  Equity  will  not  inter- 
fere upon  her  application  for  a  settlement  oat  of  her  own 
choses  in  actiofiy  neither  will  it  order  them  to  be  paid  to  her 
husband ;  not  to  the  former^  because  she  is  unworthy  of  the 
Court's  notice  or  interference ;  nor  to  the  latter,  because  he 
does  not  maintain  her,  in  respect  of  which  duty  only  the  law 
gives  to  him  her  fortune.  Accordingly,  in  Carr  y.  Easkh 
brooke  (q),  cross  petitions  were  presented  by  the  husband  and 
wife,  the  one  praying  that  350  /.  belonging  to  her,  might  be 
settled  to  her  separate  use,  the  other  that  the  money  might  be 
paid  to  the  husband  without  his  making  any  provisioa  for  her. 
The  wife  had  eloped  and  had  lived  in  adultery,  and  her  husband 
had  obtained  a  divorce  d  mensd  ei  thorOy  but  at  the  time  of  the 
application  the  adulterer  was  dead,  and  the  wife  was  supported 
by  his  mother ;  the  Lord  Chancellor  said  he  could  make  no  order 
upon  either  petition,  that  he  could  not  settle  the  sum  to  the  wife's 
separate  use,  and  that  he  must  leave  it  as  it  was.  But  the 
rule  is  different  in  instances  of  female  wards  of  the  Court  who 
are  married  without  its  consent;  for  although  they  after- 
wards live  in  adultery,  the  Court  will  enforce  a  settlement  (r) ; 
because  the  marriage  being  a  contempt,  the  Court  thereby 
obtained  jurisdiction  to  commit  the  husband,  in  consequence 
of  his  misconduct,  until  he  should  make  a  proper  settlement, 
and  will  not  part  with  that  power  until  that  act  be  done, 
whatever  may  be  the  irregularity  of  the  wife's  conduct,  which 
may  be  attributed  in  some  degiee  to  her  husband's  conduct  in 
procuring  such  a  clandestine  marriage. 

With  respect  to  the  order,  which  is  usually  made  upon  an 
application  for  the  property  of  the  wife,  in  case  the  wife  does 
not  consent,  the  terms  of  it  are,  that  it  be  referred  to  the 
Master  to  inquire,  and  state  to  the  Court  whether  any  settle- 

(q)  4  Ves.  146.    Be*  also  Ball  v.        (r>  Ball  o.  Coutts,  1  Yes.  &  Bea. 
Montgomery,  2  Vet.  jun.  101 ;  and    802-S04. 
Watkyna  v.  Walkynt,  S  Atk.  97. 
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meiit  has  been  made ;  and  in  case  the  Matter  shall  find  that    Wife's  right  to 
none  has  been  made,  or  if  any  has  been  executed,  if  he  does    - 
not  approve  of  the  same,  then  the  hashand  is  to  be  at  liberty 
to  lay  proposals  before  the  Master,  and  the  Master  is  to  state 
the  same,  with  his  opinion,  to  the  Court  (s).    Where  a  reference   Where  there 
is  made  to  the  Master  to  approve  of  a  proper  settlement  upon  the  JSJig^^nJ^^"**' 
wife  out  of  a  particular  property,  it  is  always  usual  to  direct 
the  Master  to  have  regard  to  any  settlement  which  the  hus- 
band may  have  made  upon  the  wife  aliunde.  And  as  the  extent 
of  the  provision  out  of  the  particular  property  in  question  may 
be  affected  by  any  prior  settlement  made  by  the  husband, 
so  also  in  making  such  provision,  regard  ought  to  be  had 
to  any  other  property  which  may  have  been  possessed  by  the 
husband  in  right  of  his  wife ;  for  the  adequacy  of  the  prior 
settlement  to  the  equity  of  the  wife,  must  depend  upon  the 
amount  of  the  other  property  possessed  in  her  right  (0*     The 
asual  order  in  such  cases  therefore,  is,  to  refer  it  to  the  Master 
to  approve  of  a  proper  settlement  upon  the  wife  and  children, 
**  regard,  being  had  to  the  extent  of  the  wife's  fortune,  and  to 
any  settlement  which  may  already  have  been  made  upon  her." 

Where  the  property  of  a  married  woman  is  a  subject  of  In  ^1^*^  c^» 
,  suits  may  be 

equitable  cognizance,  it  is  not  material  whether  the  aid  of  the  brought  by 

Court  ja  sought  by  the  wife,  or  by  the  husband  or  his  repre-^  ^^"^  Covert,  ^ 
sentatives  or  assignees ;  and  it  is  now  certain  that  a  feme 
covert  may  herself  file  a  bill  for  the  purpose  of  having  that  to 
which  she  is  entitled  secured  to  her  and  her  family  («) .   In  Lady 
Elibank  v.  Montolieu{x),  where  a  bill  was  filed  by  a  married 
woman  against  her  husband.  Lord  Thurlow  said  that  the  only 
difficulty  he  had  was,  upon  the  form  of  the  suit,  whether  a  mar- 
ried woman,  by  her  next  friend,  could  be  a  plaintiff  in  this  Court ; 
but  that  with  respect  to  that  diflSiculty,  if  upon  the  point  of 
law,  she  was  entitled,  and  there  was  no  way  of  asserting  her 
right  against  her  husband  but  by  bill,  that  objection  he  thought 
did  not  weigh  much,  and  his  Lordship  ultimately  made  the 
decree. 

(s)  SetoQ  on  Dec.  259;  Hand's        (u)  Worrall  v.  Marlar,  cited  in 
Prac.  217.  Mr.  CoxUnoteto  Bosvil  v,  Brandon, 

(t)  Green  v.  Otte,  1  S.  &  S.  251 ;    1  P.  Wms.  459,  where  the  cases  on 
Bood  o.  Simmons,  8  Atk.  20 ;  Elibank    this  subject  are  collected. 
V.  Ifontolieu,  5  Ves.  744.  (x)  5  Ves.  743. 
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Persons  disqualified  from  suing  alone : 


Suite  by 
Femes  Covert, 


Against  their 
husbands. 


Husbands  must 
be  substantive 
parties. 


Wife's  light  to 
a  settlement  not 
prejudiced  by 
her  husband 
joining  in  the 
suit 


No  doubt,  therefore,  can  be  now  entertained,  that  a  wife 
may,  under  such  circumstances,  be  the  plaintiff  in  a  suit 
against  her  husband ;  and  indeed  it  seems  necessary  that  in 
all  those  cases  in  which  her  interests  are  in  opposition  to  the 
rights  claimed  by  her  husband,  she  should  be  entitled  to  sue 
as  a  plaintiff  ^dthout  her  husband  joining  (y) ;  for  the  hus- 
band being  the  person,  or  one  of  the  persons  complained  of, 
the  complaint  cannot  be  made  by  him.  In  such  cases,  how- 
ever, it  is  necessary  that  the  husband  should  be  a  substantive 
party  to  the  suit,  the  mere  naming  him  as  the  next  friend 
of  the  wife  will  not  be  sufficient,  and  upon  this  ground,  in 
Smyth  V.  Myers  (z),  the  Court  granted  a  motion  made  on  the 
part  of  the  plaintiff,  who  had  a  separate  estate,  for  liberty  to 
strike  out  the  name  of  the  husband  as  next  friend^  and  to 
make  him  a  co-plaintiff. 

It  is  to  be  observed  here,  that  where  the  suit  is  for  a  chose 
in  action  of  the  wife,  the  wife's  right  to  a  settlement  will 
not  be  prejudiced  by  her  husband  being  joined  with  her, 
because  all  suits  and  defences,  in  this  Court,  by  husband 
and  wife  jointly,  where  there  is  no  appearance  for  the  wife  by 
guardian,  are  considered  as  suits  and  defences  of  the  husband, 
and  the  Court  therefore  will  not  suffer  the  money  to  be  paid 
to  the  husband  on  the  prayer  of  his  counsel,  because  it 
knows  that  the  instructions  to  counsel  come  from  the  hus- 
band, who  has  the  power  of  the  suit  and  defence.  In  such 
cases,  therefore,  the  Court  expects  that  the  wife  should  attend 
in  Court,  or  before  commissioners,  and  give  her  consent,  before 
it  will  make  an  order  for  payment  to  the  husband  (a).  And 
upon  this  principle,  where  a  married  woman  having  a  separate 
interest,  joins  as  a  co-plaintiff  or  co-defendant  with  the  hus- 
band, instead  of  suing  by  her  next  friend,  or  answering  sepa- 
rately, the  suit  or  defence,  will  not  prejudice  a  future  claim  by 
the  wife  in  respect  of  her  separate  interest  (6) ;  and  it  has 
been  decided,  that  a  suit  by  a  husband  and  wife  against  the 


(y)  Begnes  v.  Lewes,  I  Ch.  Ca. 
35;  S.  C.  Nets.  88;  and  Kirk  «. 
Clark,  Free.  Ch.  275 ;  Oxenden  v, 
Oxenden,  2  Vem.  403;  Lawley  v, 
Halpen,  Bunb.  310 ;  Lady  Elibank 
V.  Montolieu,  ubi  suyi-a. 


(s)  3  Mad.  474. 

(a)  Pawlct  V.  Delaval,  2  Ves. 
663-669 ;  rida  etiam  Mole  o.  Smith, 
IJ.  &  W.  665. 

(b)  Hughes  V.  Evans,  1  S.  &  S. 
185. 
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truBlees  of  Uie  wife's  separate  property,  cannot  be  pleaded  in        ^>te  by 
bar  to  a  aubeequent  suit  by  her  and  her  next  friend,  against  ,   **^^     *^: 
the  trustees  and  her  husband,  although  the  relief  prayed  in 
both  soitB  is  the  same  (c). 

In  general,  howeyer,  where  the  suit  relates  to  anything  for  por  wife*i  tepa- 
the  separate  use  of  the  wife,  the  bill  ought  to  be  filed  in  her  ^^^  ^^^^ 
name  by  herprochem  amy,  otherwise  it  is  her  husband's  bill* 
The  Court  however  will,  under  those  circumstances,  take  care 
of  the  wife,  and  order  payment  to  some  person  for  her  (d). 

The  effect  of  joining  the  husband  as  co-plaintiff  in  a  bill  Joinder  of  hut- 
by  a  wife,  respecting  her  separate  estate,  is  an  admission  by  JS^i^-in^J 
him  that  it  is  the  separate  property  of  the  wife,  in  as  full  a  bim  of  wife's 
a  manner^vs  he  could  make  such  an  admission  If  be  were  a  '^P*'^^  etute. 
defendant  (e). 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate  in  what  caiei 
property,  so  may  a  husband  in  a  similar  case  sue  his  wife  (/)•  but^od  may 
Such  suit,  howeyer,  can  only  be  in  respect  of  his  wife's  sepa* 
rate  estate ;  for  a  husband  cannot  have  a  discoyery  of  his  own 
estate  against  his  wife  (^). 

Where  it  is  necessary  that  a  suit  respecting  the  property  of  Mutt  be  bv  bei 
a  married  woman  should  be  instituted  against  her  husband,  or  ^^^^  fnend  > 
that  the  husband  should  be  one  of  the  defendants,  as  the  wife 
being  under  the  disability  of  coyerture  cannot  sue  alone,  and 
she  cannot  sue  under  the  protection  of  her  husband,  she  must 
seek  other  protection,  and  the  bill  must  be  exhibited  in  her 
name  by  her  next  friend  (h) ;  who  is  also  named  as  such  in 
the  bill,  as  in  the  case  of  an  infant  (t).  A  bill,  however,  cannot, 
as  in  the  case  of  an  infant,  be  instituted  by  a  next  friend  on 
behalf  of  a  married  woman,  without  her  consent,  and  if  a 
suit  should  be  so  instituted^  upon  her  affidavit  of  the  matter  it 
will  be  dismissed  (i^). 

(c)  Reeveo.Dalbj,2a,&S  404.       (i)  Loid   RmL  22.     Where  the 

(d^  Griffith  V.  Hood,  2  Ves.  452.  husband  is  under  anjr  of  the  dts- 

(«)  Smyth  9,  Myers,  5  Mad.  474 ;  abilities    enumerated   in    the  com- 

vids  Ryan  9.  Anderson,  ib.  174.  mencement  of  this  chapter,  in  aach 

(/)  Warner  v.  Warner,  1  Dick,  case  the  wife  is  considered  as  zfem^ 

90;  Ainslie  v.  Medlicott,  IS  Ves.  tole,  and  may  sue  without  the  inter- 

2C6.  yention  of  a  next  friend. 
(g)  Brooks  «.  Brooks,  Free.  Ch.        (k)  Andrews   v.  Cradock,   Free 

24.  Ch.  376 ',  Gilbert  Rep.  86,  S.  C. 
(k)  Griffith  V.  Hood,  2  Ves.  452. 
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Suits  by 
Femes  Covert, 

who  need  not 
bo  a  relation, 
but  must  be  a 
person  of  sub- 
stance. 


In  what  cases  a 
next  friend  may 
be  chani^ed. 


Death  of  next 
friend  pending 
the  suit 


Persons  dlsfpialified  from  suing  alone  ; 

The  prockein  amy  of  a  married  woman  need  not  be  a  rela- 
tion, but  he  must  be  a  person  of  sabstance,  because  he  is  liable 
to  costs  (l)  ',  and  in  this  respect  thare  is  a  material  difference 
between  the  prochein  amy  of  a  feme  covert  and  of  an  infant, 
for  any  person  may  file  a  bill  in  the  name  of  an  infant,  but  the 
suit  of  ^feme  covert  is  substantially  her  own  suit,  and  her 
next  friend  is  selected  by  her.  In  the  former  case,  therefore, 
as  wo  have  seen  (zn),  the  Court  does  not  reqnir^  that  the  next 
friend  should  be  a  person  of  substance,  because  if  the  friends  of 
an  infant  are  poor,  the  ihfant  might,  by  such  a  rale,  be  depri?ed 
of  the  opportunity  of  asserting  his  right,  but  in  the  case  of  a 
feme  covert,  as  the  object  for  which  vl  prochein  amy  is  required 
is  that  he  may  be  answerable  for  the  costs,  the  Court  ex> 
pects  that  the  person  she  chooses  to  fill  that  office  should  be 
one  who  can  pay  the  costs  if  it  should  turn  out  that  the 
proceeding  is  ill-founded;  and  it  has  even  gon^  the  length 
of  saying,  that  where  the  next  friend  of  a  married  woman 
takes  the  benefit  of  an  Insolvent  Act,  it  will  not  Suffer  the 
cause  to  proceed  till  the  next  friend  is  changed,  or  security  is 
given  for  tiie  costs  (n).  It  seetns,  however,  that  in  the  latter 
case  the  proper  motion  to  be  made  is,  "  that  all  proceedings  in 
the  suit  may  be  stayed  until  security  be  given  for  the  costs," 
and  that  an  application  to  remove  the  next  friend  and  appoint 
another  in  his  stead  would  be  improper  (o). 

In  the  case  of  Lawley  v.  Halpen{p)y  nfeme  covert  plain- 
tiff was  permitted  to  change  her  next  friend  after  considerable 
progress  had  been  made  in  the  cause,  but  the  order  was  only 
made  upon  condition  that  the  new  n^xt  friend  should  enter  into 
A  recognizance  to  answer  all  the  costs,  as  well  those  which  had 
accrued  before,  as  those  'which  would  accrue  after,  his  ap- 
pointment. • 

In  Barlee  v.  Barlee  (y),  where  the  next  friend  of  a  married 
woman  died  pending  the  suit,  the  Court  ordered,  upon  the 
application  of  the  defendant,  that  the  bill  should  be  AxsmtBsd 
nnless  a  new  next  friend  be  named  within  two  months. 
.    In  that  case  it  \&  also  to  be  observed,  that  the  Court  made  it 


.   (0  Anon.  1  Atk.670. 

(m)  Ante,  p.  103,  104. 

{n^  Ptnnington  v.  Alvin,  1  S.  & 
S.  204. 


'{o)  Ibid. 
{p)  BuDb.  310. 
(9)  1  S.  &  S.  lOQ. 
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]tart  of  the  (frder.  Chat  in  caM  the  bill  ehouM  bo  dismiMed,  the  ^i^  ^ 
costs  of  the  defendant  should  be  paid  out  of  the  fond  in  Courts  "^ 
which  fisnd  had  arisen  from  the  rents  of  the  wife's  separate 
estate,  which  was  the  subject  of  litigation;  from  which  it  ap- 
pears that  tiie  property  of  a  married  woman  in  the  hands  of  the 
Court  will  be  considered  liable  to  the  costs  of  a  suit  instituted 
hy  her  touching  that  propertj. 


If  a  bill  has  been  filed  bf  a  feme  sole,  and  she  iatennarrjr  Abatement  of  a 
pending  the  suit,  the  proceedings  are  thereby  abated,  and  ^uit  by  the  mar- 
cannot  properly  be  continued  without  a  bill  of  reriror.     If,  ^^pUiintiff!^ 

howerer,  a  female  plaintiff  marries,  and  afterwards  pnJceeds    ^ v ' 

in  the  suit  as  a  /eme  ^le,  the  mere  want  of  a  bill  of  revivor 
Is  not  an  error  for  which  a  decree  can  be  reversed  upon  a  bill  of 
review  brought  by  a  defendant,  because,  after  a  decree  made 
in  point  of  right,  a  matter  which  may  be  pleaded  in  abatement, 
im  not  an  error  np(>n  which  to  ground  a  bill  of  review  {i). 

It  has  been  determined,  that  if  a  female  plaintiff  marries 
pending  a  suit,  and  afterwards  before  Revivor  her  husband  dies, 
a  bin  of  revivor  becomes  unnecessary,  her  incapacity  to  pro^ 
secute  the  suit  being  removed ;  the  subsequent  proceedings 
ought,  however,  to  be  in  the  name  and  with  the  description 
which  she  has  acquired  by  the  marriage  (t). 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  Effect  of  the 
the  personal  property  of  the  wife,  and  the  husband  dies  pending  J*^  ®^  ^^' 
the  suit,  no  abatement  of  the  suit  takes  place,  but  the  wife, 
unless  any  act  has  been  done  which  may  have  the  effect  of 
depriving  her  of  her  right  by  Survivorship,  may  continue  the 
suit  without  filing  a  bill  of  revivor.  If,  however,  she  does  not 
think  proper  to  proceed  with  the  cause,  she  will  not  be  liable 
to  the  costs  already  incurred,  because  a  woman  cannot  be  made 
responsible  for  any  act  done  by  her  husband  during  the  cover- 
ture; but  if  she  take  any  step  in  the  cause  subsequent  to  her 

(i>  Viscountess  Cranborae  t>.  Dal-  the  sheriff  shall  take  advantage  ot 

inahoy,  Nels.  R.  85 ;  S.  C.  I  Cb.  the  estoppel ;  I  Salk.  510;  1  RoIL 

K  3ai.    So  St  law,  if  a  woman  sues  Abr.  860,  pi.  50. 

Of  is  sued  as  soU,  and  judgment  is  (()  Godbb  v.  Karl  Ferrars,  Lord 

iganst  her  as  such,  though  she  was  Rod.  47,  n. 
mcri,    she  shall  be  estopped,  and 
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B^  death  of 
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husband  alter 
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Surrirorship. 


husband's  death,  she  will  make  herself  liable  to  the  costs  from 
the  beginning  (tf). 

A  different  nile  with  respect  to  the  right  to  continue  a  suit 
instituted  by  a  hasband  and  wife,  prevails  when  the  wife  dies 
in  the  life-time  of  her  husband,  from  that  which  is  acted  upon 
when  the  husband  dies  in  the  lifetime  of  his  wife,  for  in  that 
case,  although  the  husband  upon  the  death  of  hie  wife  becomes 
entitled  to  all  her  ckoses  in  actiony  he  does  not  acquire  such 
title  by  survivorship,  but  in  a  new  character,  and  an  absolute 
abatement  of  suit  takes  place,   so  that  to  entitle   himself 
to  continue  it,  the  husband  must  first  clothe  himself  with  the 
character  of  her  personal  representative  by  taking  out  admi- 
nistration to  her  effects,  and  then  proceed  to  file  a  bill  of 
revivor.  And  here  it  is  to  be  observed,  that  if  after  the  death  of 
the  wife  the  husband  were  to  die  before  the  termination  of  the 
suit,  the  party  to  continue  the  suit  would  not  be  the  personal 
representative  of  the  husband,  although  such  personal  represen- 
tative would  be  the  party  entitled  to  the  money ;  and  it  is 
remarkable  that  in  such  a  case,  the  Ecclesiastical  Court  con- 
siders itself  bound  to  grant  administration  to*the  next  of  kin  of 
the.  wife,  and  not  to  the  personal  representative  of  the  hus- 
band (x),  although  such  administrator  will  be   considered  in 
equity  as  a  trustee  for  the  representative  of  the  husband.    The 
same  rule  is  observed  by  the  Ecclesiastical  Courts  where  the 
husband,  having  taken  out  administration  to   his  wife,  dies 
before  he  has  administered  all  her  property ;  in  such  case  also 
the  Ecclesiastical  Courts  consider  themselves  bound  to  com- 
mit the  administration  de  bonis  non  to  the  next  of  kin  oi  the 
wife,  and  not  to  the  representatives  of  the  husband,  although 
they  are  the  parties  entiUed  to  the  property  (y). 

But  although  it  is  in  general  necessary  that  a  husband,  after 
the  death  of  his  wife,  pending  a  suit  instituted  by  them  for  the 
recovery  of  her  personal  property,  should,  in  order  to  entitle  him 
to  proceed  with  the  cause,  take  out  administration  to  his  wife, 
and  then  file  a  bill  of  revivor;  yet  if  any  act  has  been  done, 
the  effect  of  which  would  have  been  to  deprive  the  wife,  in  case 
she  had  outlived  her  husband,  of  her  right  by  survivorshipy 

(tt)  Lord  Red.  47  ;  vic2f  «ttam»  8  (x)  WiUiams  on  Executors,  Si4.0'^* 
Atk.  726,  &  Bond  v.  Simmons,  ib.  21.    (y)  Ibid. 
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md  to  Test  the  property  in  the  husband  abeoltttely,  the  hns-  Wife'i  riffht  by 
band  may,  it  is  apprehended,  continue  the  suit  in  his  indiTldual  »  ^  * 
character  without  taking  out  administratioa  to  his  wife. 

In  such  case,  however,  it  will  be  necessary,  if  such  act 
has  taken  place  subsequently  to  the  institution  of  the  suit, 
to  bring  the  ^t  before  the  Court  by  means  of  a  supple* 
mental  bill,  unless  it  appears  upon  the  proceedings  which  have 
already  taken  place  in  the  cause. 

This  distinction  renders  it  important  to  consider  what  the  How  defeated, 
circumstances  are  which  will  have  the  effect  of  so  altering  the 
property  as  to  vest  the  right  to  the  wife's  personal  property 
absolutely  in  the  husband,  and  entitle  him  to  proceed  in  a  suit 
without  assuming  the  character  of  her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  inten-   Not  merely  by 
tion  to  alter  the  property  will  not  have  the  effect  of  giving  the  tj|>n^'°^  *"  **^ 
husband  the  absolute  right  in  it,  and  that  therefore  the  mere 
bringing  an  action  at  law,  or  filing  a  bill  in  equity,  will  not 
alter  the  property,  unless  there  be  a  judgment  or  decree  for 
payment  to  the  husband  alone. 

And  so  it  has  been  decided,  that  an  appropriation  by  an  or  a  mere  appro- 
executrix  of  so  much  of  the  assets  of  her  testator  as  was  P'^^^'^* 
necessary    to  discharge  a   legacy  bequeathed  to  a  married 
woman,    was  not  such   a  change  of  the  property  as  would 
vest  it  in   the  husband;    but  it  seems,    that  if  a   person  Byp^yment iato 
indebted  to  a  married  woman  or  holding  money  belonging  to  ^^^'^ 
her,  pay  such  money  into  Court  in  a  cause  to  which  the  husband 
and  wife  are  parties,  such  payment  will  be  considered  as  an 
alteration  of  the  property ;  for  as  properly  it  could  only  have 
been  paid  during  coverture  to  the  husband,  the  circumstance  of 
its  having  been  made  into  Court  will  not  alter  the  rights  of  the 
parties,  and  it  will  be  considered  as  a  payment  made  to  him  (2). 
For  the  same  reason,  where  the  jewels  of  the  wife  had  been 
deposited  in  Court  by  the  husband  under  an  order,  they  were 
considered  as  belonging  to  the  husband's  executors,  and  not  to 
the  representative  of  the  wife  who  had  survived,  because, 
having  been  in  the  possession  of  the  husband,  even  a  tor» 
turns  act  could  not  devest  that  property  and  turn  it   into 
a  chose  in  (zctian  (a),  much  less  could  a  payment  into  Court 

(1)  Packer  v.  Wyodham,  Free.  Ch.  413.  (a)  Ibid. 
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Wife's  right  by    under  afi  orfer.     And  bo  whAre  a  married  womtiii,  who  wa«  th© 

Survivorship.  •  i.    , 

> V— '    coiuBfimitee  of  the  estate  and  person  of  her  lunatic  husband. 

In  lunacy.  was  entitled  to  stock  which  was  standing  in  the  name  of  a 

trustee  for  her,  and  this  stock  was  by  an  order  made  in  the 
lunacy  transferred  into  the  name  of  the  Accountant-general  in 
the  matter  of  the  lunacy,  and  part  of  it  was  afterwards  sold  out 
and  applied  in  payment  of  costs  in  the  lunacy,  Lord  LyndhurBt 
held,  tliat  the  mode  in  which  the  stock  had  been  dealt  with 
amounted  to  a  reduction  into  possession  by  the  hushand ;  be- 
cause as  payment  by  the  trustee  to  the  lunatic  or  to  the  com- 
mittee, would  have  been  a  reduction  into  possesaion ;  so  pay- 
ment into  Court  to  the  credit  of  the  lunacy,  was  equally  a  re- 
duction into  possession  for  the  lunatic ;  and  upon  this  ground 
his  Lordship  refused  to  grant  a  petition,  presented  by  the  wife 
after  the  death  of  the  lunatic,  pra3ring  that  the  stock  might  be 
transferred  to  her,  as  belonging  to  her  by  rarvivorship  (&)' 

Secus,  where       ^^f  however,  money  paid  into  Courf  be  carried  by  order  to  the 

money  is  carried  i^^^  names  of  the  husband  and  wife,  the  case  will  be  diflFerent, 

to  JO  in  I  account. 

and  the  wife  will  not  be  deprived  of  her  right  of  survivor- 
ship, in  the  case  of  the  husband  dying  before  he  has  procured  an 

Transfef  to  tros-  order  for  the  pajrment  of  it  out  of  Court  (c) :  and  it  seems  that 
tees  insufficient.  a        <«  «  r 

a  mere  pa3rment  or  transfer  of  money  or  stock  to  trustees  for 

the  benefit  of  the  wife,  will  not  give  the  husband  the  absolute 
right  to  the  money  to  the  exclimion  of  the  wife. 
Eflect  of  a  pro-        It  appears  formerly  to  have  been  held  that  a  promissory 
miMory  note  to    ^^^  ^^^^  ^  ^  ^.^^  during  coverture,  became  the  property 
of  the  husband  absolutely,  as  the  wife  could  not  acquire  pro- 
perty during  coverture,  and  upon  this  principle,  Lord  Hard- 
wicke,  in  Ligktboume  v.  Holyday  ((/),  held,  that  upon  the 
death  of  the  husband  in  a  suit  respecting  a  note  of  this  descrip- 
tion, the  suit  abated,  and  in  Hodges  v.  Beverley  («),  it  was  de- 
termined that  a  note  given  to  a  feme  covert,  was,  upon  her 
husband's  death,  to  be  considered  as  his  assets.    But  in  Nashv* 
Payment  of  part  Nash{f),  Sir  Thomas  Plumer,  V.  C.  held,  that  a  note  given 

to^usband  in-    ^  ^  ^jfg  ^,^3^  ^  chose  in  action  of  the  wife,  and  survived  to  her 
sufficient  as  to  .  '  *  . 

i«sidue.  on  the  death  of  her  husband,  and  that  the  circumstance  of  tM 

(b)  In  T€  Jenkins,  5  Kuss.  183,       13$,  n. 

{c)  Ibid.  (0)  Bunb.  188. 

id)  2  £q.  Ca.  Ab.  1 ;   2  Mad.        (/)  2  Mad.  133. 
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InwlMuid  hanrini^  lecorrod  tlio  tntenst  and  part  of  the  capital  in  Wife's  right  by 

b»  lifetiiiie,  for  which  he  gave  a  receipt,  did  not  alter  the    .^"'^^*>»^^P\ 

natnre  of  the  property,  hat  that  the  lemainder  of  Che  money 

ttill  remained  a  cAoie  in  actum. 

In  the  last  caie  a  receipt  of  part  of  the  money  by  the  husband  Receipt  by  the 

was  not, »  we  have  seen,  held  sufficient  to  alter  the  natnie  of  citt*^ucUot 

(be  property  in  the  remainder  so  as  to  deprive  the  wife  of  her 

right  to  it  by  sorviyoiship.     In  g;eneral,  however,  if  the  hos-  w  by  a  person 

bsnd,  either  alone  or  jointly  with  his  wife,  authorize  another  |**^™f^  ^ 

person  to  receive  the  property  of  the  wife,  whether  it  be  money, 

legacy  or  other  thing,  and  each  perw>n  actoally  obtain  it,  such 

receipt  will  change  the  wife's  interest  in  the  property,  and  be 

a  radnction  into  possession  by  the  husband.     Ilitts,  in  Doswell 

r.  Earie  (A),  wheK  aa  executor,  with  the  wife's  consent,  had 

paid  a   legacy,  to  which  the  wife  was  entided   upon^the 

death  of  her  mother,  to  the  hosband,  upon  his  undertaking  to 

paytho  interest  to  themother  during  her  life,  and  the  wife  having 

smvired  her  and  her  husband  filed  a  bill  claiming  the  money 

agninst  her  husband's  executors,  the  bill  was  ^missed. 

The  mere  proof  of  a  debt  due  to  the  wife  by  the  husband  under  Seats,  the  mere 

a  fiat  or  commission  of  bankrupt  against  the  debtor,  will  not  i^^^^i^pte^! 

altar  the  property  of  the  debt,  and  it  still  remains  a  ckose  in 

actum  (t).     It  seems,  however,  that  an  award  by  an  arbitrator  Effect  of  an 

giving^  money  to  the  husband,  to  which  he  was  entitled  in  &^^< 

right  of  his  wife,  will  have  the  effect  of  altering  the  property 

and  giving  it  to  the  husbiuid  absolutely  (i(). 

With  respect  to  the  effect  of  a  judgment  at  law  in  altering  —of  a  Judg. 

die  property  of  a  wife's  choie  t»  actum,  much  depends,  as  we  ^"^^^  ^^  ^^* 

have  seen,  np<m  whether  the  wife  is  or  is  not  named  in  the 

proceeding.     If  the  wife  be  not  a  party,  (which  she  need  not  Where  wife  not 

be  at  law,  if  the  right  accrued  to  the  wife  during  coverture,)  a     ^^^' 

jodgment  in  an  floction  commenced  by  the  husband  will  vest 

die  property  in  the  husband,  so  that  in  the  event  of  the  death 

of  the  husband  befere  execution,  the  wife  would  be  deprived  of 

her  right  by  survivorship  (f)  ;  this,  however,  will  not  be  the  where  wife  a 

case  if  the  wife  be  a  party,  in  which  case,  if  the  husband  die  P^i^^J- 

(h)  12Ves.473.  (t)  Oglander  o.  Batson,  1  Vera. 

(t)  Aaon.1  Vera.  707.  S96;  Garforth  v.  Bradley,  2  Ves. 

ik)  Oglander  o.  Bataon,  1  Vem.    077. 
S9G. 
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Wife's  right  by    after  judfiinent  and  before  execution  eued  out,  the  judgment 

Survivorship.  .|i-.i./\  »rf-o 

\         y      ^    '^l  survive  to  her  (m). 

Effect  ofDecrees       Decrees  in  equity,  as  we  have  seen,  so  £tf  resemble  judg- 
10  Equity.  ments  at  law  in  this  respect,  that  until  the  money  be  ordered 

to  be  paid,  or  declared  to  belong  to  the  one  or  the  other,  the 
rights  of  the  parties  will  remain  undisturbed;  but  an  order  for 
payment  of  a  sum  of  money  to  the  husband  in  ri^^t  of  his  wife, 
changes  the  property  and  vests  it  in  the  husband  (n). 
Decree  for  pay-  Where,  however,  a  decree  or  order  baa  been  made  by  the 
anTwTfe*!'li'ur!°^  Court  for  the  payment  of  a  sum  of  money  to  the  husband  and 
vivea  to  wife.  wife,  and  either  party  dies  before  payment,  the  money  will 
belong  to  the  survivor.  Thus,  where  a  plaintiff  and  his  wife 
brought  their  bill  against  an  executor  for  a  legacy  bequeathed 
to  the  wife  before  marriage^  and  a  decree  was  made  that  the 
money  should  be  paid  to  the  plainti£Fs ;  upon  a  question  whether 
the  money  should  go  to  the  wife  or  to  the  administratrix  of 
the  husband,  the  Court  referred  it  to  one  of  the  Judges  to  cer- 
tify, who  gave  it  as  his  opinion,  that  a  decree  in  Cbanoeiy  for 
money  or  any  other  personal  thing,  being  a  judgment  in  equity, 
was  of  the  like  nature  with,  and  ought  to  be  governed  by  the 
same  rules  as  a  judgment  for  a  debt  or  damages  at  common 
law,  and  consequently  that  the  interest  or  benefit  of  the  decree, 
and  the  money  due  thereby,  ought  to  go  and  be  to  such  of 
the  parties  as  should  have  the  right  thereto  in  case  it  were  a 
judgment  for  debt  or  damages  at  common  law,  according  to 
which,  if  a  judgment  be  had  by  husband  and  wife  in  an  action 
brought  by  them  for  a  debt  due  to  the  wife  before  marriage, 
and  the  husband  dies  after  the  judgment  and  before  execution 
sued,  the  debt  due  on  the  judgment  belongs  to  the  wife,  and 
she  may  sue  execution  upon  the  judgment,  and  not  the  exe- 
cutor or  administrator  of  the  husband  (o).  This  opinion  was 
acted  upon  by  the  Courtin  another  case,  where  a  man  and  his 
wife  brought  their  bill  to  redeem  a  mortgage  of  the  wife's 
estate,  and  the  defendants  put  in  a  plea  to  the  bill,  which  was 
overruled,  for  which  5  L  costs  were  given  to  the  plaintift ; 
upon  the  death  of  the  husband  a  question  arose  as  to  who  was 

(fli)Otrforth v.  Bradley,  2  Vea.  677.       (o)  Nanney  o.  MartiD,  1  Cb.  Rep. 
(ii)Heygare  v.  Annesleyf  8  Bro,    239. 
C.C.S62. 
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entitled  to  the  costs,  and  the  Lord  Chaacellor  (King)  for  some  Wife's  ririit  hj 

time  dottbtedy  and  asked  the  Registrar,  but  afterwards,  taking  it    « ^ — L/ 

to  be  as  a  joint  judgment  for  a  snm  certain,  determined  that  it 
did  sonrive  to  the  wife  (p).  Upon  the  same  principle,  in  Forbes 
7.  Phipps{q\  where  a  decree  was  made  that  one-sixth  of  the 
residae  to  which  ihe  wife  was  entitled,  shonld  be  paid  to  her 
and  her  husband,  and  the  wile  died  before  the  money  was 
receired,  it  was  determined  by  Lord  Northington,  that  the  bus* 
band  was  entitled  to  the  money,  not  as  administrator  to  the 
wife,  but  as  sorvivor  under  the  decree. 

With  respect  to  &e  effect  of  an  assignment  by  the  husband  Effect  of  hus- 
of  his  wife^s  chose  in  action  upon  her  right  of  saryiyorship,  it  ^^^J  a»»g»- 
is  to  be  obserred,  that  where  the  chose  in  action  is  capable  of 
immediate  reduction  into  possession,  the  wife  will,  by  such  an 
assignment,  be  deprived  of  her  right,  but  that  where  it  is  not 
c^»ble  of  inunediate  reduction  into  possession,  as  where  it  is 
in  rerersion  or  expectancy,  an  assignment  of  it  will  not  bar 
die  right  which  the  wife  would  otherwise  have  had  to  possess 
it  in  the  event  of  her  surviving  her  husband,  unless  it  is  ac- 
tually reduced  into  possession  before  his  death. 

It  appears  formerly  to  have  been  considered  that  in  this  re-  No  diflerence 

spect  there  existed  a  difference  been  legal  and  equitable  chases  bet*reen  1^ 
-  .  ,  •      ,  •  .  .        and  equitable 

n  actwon^  or,  to  speak  more  correctly,  between  chases  tn  action  dwm  m  actton. 

and  equitable  interests  in  the  nature  of  choses  in  action^  with 

respect  to  which  latter  it  appears  to  have  been  thought  that 

an  assignment  of  them  by  the  husband  would,  in  certain  cases, 

without  any  reduction  into  possession  before  his  death,  have 

the  effect  of  defeating  the  wife's  right  to  them  by  survivorship ; 

and  attempts  have  been  made  to  establish  distinctions  in  this   No  difierence 

respect  between  assignments  for  valuable  consideration  and  betmn  asngn- 

aaugnments  without  consideration  or  by  operation  of  law,  the   able  considera- 

former  having  been  considered  as  barring  the  right  of  the  ^°^  *"^  ^^i 

surviving  wife,  and  the  latter  as  not  having  that  effect.     The  law,  or  without 

decisions,  however,  of  Sir  Thomas  Plumer  in  Homsby  v.  consideration. 

Lee  (r),  and  Purdew  v.  Jackson  («),  have  removed  all  doubts 

(P)  Coppin  9.  — ^,  2  P.  Wms.        (r)  2  Mad.  21. 
496.  (0  1  Russ.  1. 

(f )  1  Ed«n.  508. 
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Wife's  right  by  upon  this  subject,  and  have  ehown  diat  no  siieh  distinction  as 
Survivorship.^  ^^^^  supposed  between  legal  and  equitable  choaee  in  actiony  or 
between  assignments  of  the  latter  for  valaable  consideration, 
and  voluntary  or  general  assignments,  exists.  Tbe  case  of 
Homsby  y.  Lee  arose  upon  an  assignment  by  the  husband  and 
wife  of  the  wife's  reversionary  interest  in  certain  stock.  After 
the  assignment  the  husband  took  advantage  of  an  Insolvent 
Debtor  s  Act,  and  a  general  assignment  was  made  of  his  pfx>- 
perty.  The  person  on  whose  death  the  wife  was  to  become 
entitled  to  the  stock,  died  in  the  lifetime  of  the  husband  and 
wife,  and  the  husband  died,  before  his  wife,  without  having 
done  any  other  act  to  reduce  the  stock  into  possession,  where- 
upon the  wife  filed  a  bill,  praying  to  have  the  stock  transferred 
to  her,  and  the  Vice-Chancellor,  Sir  Thomas  Plumw,  made  a 
decree  in  her  favour. 

In  Purdew  v.  Jackson^  the  question  again  came  before  the 
same  Judge,  who  after  long  argument,  and  a  diligent  and  care- 
ful investigation  of  all  the  cases  which  had  occurred  upon  the 
point,  expressed  his  opinion  to  remain  unchanged  ;  vtz.  ''  that 
all  assignments  made  by  the  husband  of  the  wife's  outstanding 
personal  chattel,  which  is  not  or  cannot  be  reduced  into  pos- 
session, whether  the  assignment  be  in  bankruptcy  or  under 
the  Insolvent  Act,  or  to  trustees  for  the  payment  of  debts,  or 
to  a  purchaser  for  a  valuable  consideration,  pass  only  the  in- 
terest which  the  husband  has  subject  to  the  wife's  right  by  sur- 
.vivonhip  (/)•" 

The  decision  of  Sir  Thomas  Plumer  in  the  above  cases, 
has  since  received  the  sanction  of  Lord  Lyndhurst  in  Hon- 
ner  v.  Morton  (u)^  and  of  Sir  John  Leach  in  Wation  v. 
Dennis  (x).  In  Stamper  v.  Barker  (y),  Sir  John  Leach  had 
previously  determined  that  an  assignment  by  the  husband  and 
wife,  in  a  deed  of  separation,  of  a  contingent  reversionaiy  in* 
terest  of  the  wife  in  a  sum  of  stock,  and  of  a  vested  rever- 
sionary interest  belonging  to  the  wife  of  another  sum  of  stock, 
npon  trust  as  to  one  moiety  of  each  fund  to  the  husband  abso- 
lutely, and  as  to  the  other  to  the  separate  use  of  the  wife 

(t)  1  Russ.  70.  (t)  8  Rnss.  90. 

(tt)  8  Riias.  65.  (y)  6  Mad.  16T. 
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rnhflolately,  did  not  deprive  the  wife  of  her  title  by  surrirorship  Wife's  right  by 

/  \      i.        ,    IT     ,  Sunrivonhip. 

to  the  whole  of  each  fund.  <         y       -* 

The  rale,  however,  laid  down  by  Sir  Thomas  Plumer,  that  Unleu  they  ara 
aU  asaignmenta  made  by  the  husband  of  the  wife's  out-  SSSr^w." 
standing  personal  chattel,  which  is  not  or  cannot  be  then  tion  into  pos- 
lednced  into  possession,  pass  only  the  interest  which  the  bus*  Ms«on; 
band  has,  subject  to  the  wife's  legal  right  of  survivorship, 
must  be  considered  as  applying  only  to  assignments  of  those 
chattels  which  are  not  capable  of  being  immediately  reduced 
into  possession,  and  not  to  assignments  for  valuable  consider- 
ation of  chases  in  action  belonging  to  the  wife  which  at  the 
time  of  the  assignment  are  capable  of  reduction  into  posses- 
sion.    An  assignment  of  a  chose  in  action  of  the  latter  des- 
cription has,  it  seems,  the  e£Fect  of  barring  the  wife  of  her 
light  of  survivorship  even  though  no  actual  reduction  into 
pnaseasion  takes  place  before  the  death  of  the  husband.    This 
appears  to  have  been  the  principle  upon  which  the  Court  acted 
in  Bates  v.  Dandy  (z),  and  in  the  Earl  of  Salisbury  v. 
Newton  (a)  ;  and  in  Johnson  v.  Johnson  (&),  which  was  the 
case  of  an  assignment  by  the  husband  for  a  valuable  considera- 
tion of  a  fund  in  Court  belonging  to  the  wife,  Sir  Thomas 
Plumer  himself  said,  **  If  it  were  now  a  new  point,  it  would 
be  difficult  to  understand  how  the  assignee  could  be  in  a  better 
situation  than  the  husband  himself,  for  the  assignment  does 
not  reduce  it  into  possession :  it  still  remains  a  chose  in  action^ 
and  its  being  ti  chose  in  action  gives  the  wife  a  right  by  sur- 
vivofship.     But  it  is  too  late  to  consider  this,  for  it  is  decided  in  which  ease 
that  an  assignment  for  valuable  consideration  being  a  dis-  j^r^iS^buf 
position  of  the  property,  ia  sufficient  to  bar  the  right  of  the  consideration  is 
wife  surviving."  a  suiBcient  Ur. 

This  distinction  between  the  effect  of  an  assignmest  upon 
the  wife's  right  of  survivorship,  where  the  chose  in  action  is 
eapaUe  of  immediate  reduction  into  possessioni  and  where  it 
it  not,  is  very  clearly  expressed  by  Lord  Lyndhurst  in  Manner 
V.  Morton  (c),  which  has  been  before  referred  to.  His  Lord- 
ship is  there  reported  to  have  said,  that  *'  at  law  the  choses  in 

(s)  8  Atk.  207 ;  $ed  vide  S  Russ.    620.  S.C. ;  8  Russ.  20,  n. 
SO.  Sf .  notU.  (6)  IJac.  &  W .  472-470. 

(a)  1   Eden.  S70;   cited  4  Yes.        (c)  8  Kuss.  G5. 

VOL.  I.  M 
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Wife's  right  by    action  of  tlie  wife  belonir  to  the  husband  if  he  reduces  them 

Survivorship.       .  .  ^ 

I — s,.^^ 1    into  possession ;  if  he  does  not  reduce  them  into  possession, 

and  dies  before  his  wife,  they  survive  to  her.  When  the  hus- 
band assigns  the  chose  in  action  of  the  wife,  one  would  sup- 
pose, on  the  first  impression,  that  the  assignee  would  not  be 
in  a  better  situation  than  the  assignor,  and  that  he  too  must 
take  some  steps  towards  reducing  the  subject  into  possession, 
in  order  to  make  his  title  good  against  the  surviving  wife. 
But  equity  considers  the  assignment  by  the  husband  as  amount- 
ing to  an  agreement  that  he  will  reduce  the  property  into  pos- 
session ;  it  likewise  considers  what  a  party  agrees  to  do  as 
actually  done;  and  therefore,  where  the  huaband  has  the 
power  of  reducing  the  property  into  possession,  his  assign- 
ment of  the  chose  in  action  of  the  wife  will  be  regarded  as  a 
reduction  of  it  into  possession." 
Seem  where  the  The  distinction  which  has  been  thus  pointed  out  between  the 
noT  ror°a  V  Ja-  ^^^^^  ^^  cui  assignment  by  the  husband  upon  a  chose  in  action 
able  considera-  which  is  capable  of  immediate  reduction  into  possession,  and 
oMaw^.  ^  ^^  ^^^  which  is  i^t,  applies  only  where  the  assigmnent  is  for 
a  valuable  consideration,  and  not  to  asaignments  by  act  of  law ; 
thus  in  Pierce  v.  Thomeiey  (d)^  where  a  married  woman  bad 
fi  vested  interest  in  possession  in  a  legacy,  and  her  husband 
became  bankrupt  and  died,  it  waa  decided  that  the  widow, 
a^d  not  the  assignee,  was  entitled  to  the  money,  because  the 
ussignment  in  bankruptcy  could  not  pass  to  the  assigaes  a 
larger  right  or  better  title  than  the  huaband  himself  bsd, 
which  was  a  right  to  reduce  the  legacy  into  possession,  which 
was  not  done  in  his  lifetime ;  and  in  Gayner  v.  WUhimcm  {e)f 
which' was  the  case  of  a  reversionary  interest  in  stock  belong- 
ing to  the  wife  of  a  bankrupt,  which  became  abaolnte  in  tbs 
lifetime  of  the  husband,  who  nevertheless  died  in  the  lifetime 
of  the  wife  before  it  was  reduced  into  possession,  the  Court 
dismissed  a  bill  fUted  by  the  huBband*s  asaignees  for  the  par* 
pose  of  recovering  the  stock.  It  is,  however,  to  be  observed, 
that  an  assignment  under  a  bankruptcy  wiU  pass  the  whale  of 
whatever  interest  the  husband  has  in  the  wife's  chose  ts  actitm 
at  the   time  of  bankruptcy;    and  therefore  in  the  case  of 

(d)  2  Sim.  167. 

(0  2  Dick.  491 ;  S.  C.  1  Bro.  C.  C.  60,  n. 
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B^ley  V.  WoodB  (/),  where  a  man  whose  wife  waa  entitled  Wfe'«  right  by 
to  personalty,  snhject  to  a  life  interest  in  her  mother,  hecame  »  ^  / 
a  bankrupt  and  obtained  his  certificate,  and  afterwarda  the 
tenant  for  life  died,  and  then  the  wife,  to  whom  the  husband 
took  out  administration,  the  Vice-Chanoellor,  Sir  A«  Hart, 
decided  that  the  assignees  of  the  husband  were  the  persons 
entitled  to  the  fund  in  dispute,  because  the  husband,  by  the 
marriage,  had  an  incipient  right  to  the  chose  in  action  which 
would  become  vested  in  his  wife  if  she  survived  her  mother, 
and  as  that  event  had  happened  in  the  lifetime  of  the  husband, 
it  became  vested  in  her,  so  that  the  husband  could  have  re- 
duced it  into  possession :  the  husband,  therefore,  had  at  his 
bankruptcy  an  incipient  right,  which  was  capable  of  being 
passed  by  the  assignment;  and  as  the  events  which  hap- 
pened would  have  given  the  husband  the  whole  interest  by 
snrvironhip  in  case  he  had  not  been  a  bankrupt,  it  was  held 
that  the  whole  right  of  the  husband  vested  in  the  aasignees  by 
virtue  of  the  assignment,  which  had  given  them  the  right  in  its 
incipient  state. 

It  is  to  be  observed  here,  that  although  an  assignment  by  Astignment  by 
the  hoaband  of  his  wife's  equitable  chose  tn  action^  when  such  ^^d^JI^*"  jfe 
cho9e  in  action  is  capable  of  immediate  reduction  into  poa*  of  her  right  to  a 


session,  will  have  the  effect  of  depriving  the  wift  of  her  right 
to  it  in  the  event  of  her  surviving  her  husband,  such  an  assign- 
meat  will  not  deprive  the  wife  of  her  equitable  right  to  a  set* 
tlement  out  of  it,  where  the  property  is  the  subject  of  litigation 
in  a  Court  of  Equity.  The  distinctions  upon  this  subject  have 
been  already  pointed  out(^) ;  it  will  be  aufficient,  therefore, 
in  thia  place,  merely  to  draw  the  reader's  attention  to  the  fact, 
that  generally  in  such  a  case  the  assignee  of  a  wife's  equitable 
ehoMc  in  actkm^  even  where  the  assignment  has  been  for  a  valu- 
able consideration,  will  not,  any  more  tiian  the  husband  himself^ 
be  permitted  to  receive  it  out  of  Court  unless  the  wife,  upon 
being  examined  apart,  consent  to  waive  her  right  to  a  settle- 
ment out  of  it. 

But  even  the  wife's  concurrence  in  an  assignment  by  her  wife's  concuiw 

husband  during  coverture,  will  not  have  the  effect  of  deprivinrr  ^^^  '°  ***."" 
^  r         o   signment  will 

(/)  2  Sim.  166.  (g)  Ante,  p.  ISO. 
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Persons  disqualified  from  suing  alone : 


Wife's  right  by 
Survivorship. 

Dotgiveitefiect, 
where  it  would 
not  otherwise 
be  valid ; 


even  although 
given  in  Court 
upon  examina- 
tion. 


her  of  her  right  by  survivonhip  in  cases  where  an  assignment 
by  her  husband  alone  would  not  have  that  consequence.  This 
was  decided  in  the  case  of  Stamper  v.  Barker  {h)^  before  re- 
ferred to ;  and  it  appears  from  the  same  case,  that  where  a 
feme  covert  is  an  infant,  the  circumstance  of  her  father  being 
party  to  the  deed  will  not  alter  the  interest  of  the  wife,'  for 
although  it  b  true  that  the  law  of  this  Court  permits  a  father 
or  guardian  of  a  female  infant  to  contract  before  marriage  on 
her  part  with  her  intended  husband  as  to  her  personal  estate, 
because  otherwise  it  would  become  his  property,  and  as  to  her 
jointure,  because  her  benefit  and  the  convenience  of  families 
requires  it,  there  is  no  principle  or  authority  for  stating  that 
after  marriage  a  parent  or  guardian  can  bind  the  interest  of 
an  infant /eme  coi;^^  (t). 

The  rule  that  the  concurrence  of  the  wife  in  an  assignment 
of  her  reversionary  chose  in  action  will  not  deprive  her  of  her 
right  by  survivorship,  will  not  be  affected  by  the  circum- 
stance of  the  wife's  consent  having  been  given  in  Court, 
upon  examination  apart  from  her  husband.  This  point  was 
discussed  in  Woollands  v.  Crowcher{k)y  before  Sir  William 
Grant.  In  that  case  the  wife  was  entitled  under  a  will  to  a 
reversionary  interest  for  life  in  certain  stocks  belonging  to 
the  testator,  and  she,  together  with  her  husband,  contracted 
to  sell  her  reversionary  interest  Co  the  defendant,  who  objected 
to  complete  the  purchase  without  the  consent  of  the  wife  in 
Court ;  upon  which  the  bill  was  filed  for  a  specific  per- 
formance. The  Master  of  the  Rolls  expressed  a  doubt  whether 
this  was  a  proper  case  for  taking  the  consent  of  the  wife. 
**  The  ordinary  occaaion  for  that  is  where  the  husband  applies 
to  have  paid  to  him  money  that  belongs  presently  and  imme- 
diately to  his  wife.  Her  equity  is,  not  to  prevent  his  receipt 
of  it  (for  it  belongs  to  him),  but  to  have  a  settlement,  and  the 
Court  requires  her  consent  to  the  payment  to  him  without  a 
settlement.  But  in  this  instance  the  object  is  not  to  bar  her 
equity  to  have  a  settlement,  but  to  bar  her  right  to  the  sor- 
vivorship,  for  upon  his  d^ath  it  belongs  to  her  entirely.    Sbe 


(h)  Ubi  supra,  vide  etiam  Duke 
of  Chandos  v.  Talbot,  2  P.  Wms. 
602. 


(0  61V 
(k)  12 


Mad.  157. 
Ves.  176. 
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is  giTing  ap,  not  her  equity  only,  but  her  entire  right  by  «ur-  Wife's  rigbt  by 
TiTonhip.  That  is  not  the  case  in  which  the  Court  takes  her  .  ""^vo"  'P»^ 
consent.  If  the  husband  has  a  right  to  convey,  let  him  exer- 
cise his  right ;  but  why  this  Court  should  join  and  aid  him  for 
that  purpose,  I  do  not  know.*'  It  is  true  that  in  the  same  case, 
Sir  William  Grant  afterwards  took  the  consent  of  the  wife, 
bat  it  was  taken  only  de  bene  esse^  so  as  not  to  prejudice  the 
cpiestion  in  the  event  of  her  being  the  survivor.  It  should 
also  be  observed,  that  in  two  cases  before  Lord  Aivanley, 
Hewitt  V.  CrowcheTf  and  Oregg  v.  Crowcher^  cited  in 
WooUander.  Crowcher^l),  and  in  Howard  y.  Dofniont  (m), 
before  Sir  William  Grant,  the  consent  of  the  wife  seems  to 
have  been  taken ;  but,  as  was  observed  by  Lord  Lyndhurst 
upon  these  cases,  in  his  judgment  in  Honner  v.  Morton  (n),  we 
know  nothing  of  what  was  said  before  Lord  Aivanley,  so  that 
no  reliance  can  be  placed  on  those  cases.  Neither  can  any 
reliance  be  placed  on  Howard  v.  Domtiam,  which  was  a  mere 
order  by  consent.  It  may  be  observed  in  this  place,  that  in 
Richards  v.  Chambers  (o).  Sir  William  Grrant  determined  that 
there  was  no  Jurisdiction  in  a  Court  of  Equity  to  direct,  with 
the  consent  of  a  married  woman  taken  upon  examination,  a 
transfer  to  her  husband  of  personal  property  settled  in  trust 
for  her  absolutely  in  case  she  should  survive  him ;  and  the 
same  opinion  appears  to  have  been  entertained  by  Sir  John 
LsMb,  V.C.,  in  Pichard  v.  Roberts  (p). 

With  respect  to  the  effect  of  a  release  by  the  husband  in  de-  Efiect  of  a  re- 
pri ving  a  wife  of  her  right  by  survivorship  to  her  choses  in  action  ^^  J  ^j"^*, 
not  reduced  into  possession  during  the  lifetime  of  the  husband,  cAosei  in  aeiwtu 
it  seems  that  a  husband  after  marriage  may  release  debts  due 
to  the  wife  before  marriage,  and  also  legacies  absolutely  given 
to  her  {q) ;  he  may  also  release  her  interest  under  the  statute 
of  distribution,  and  the  like ;  and  these  acts  may  be  done  by 
him  although  he  and  his  wife  be  divorced  d  mensa  et  thoro, 
because  the  marriage  stUl  subsists  (r). 

It  has  been  argued,  upon  the  authority  of  a  dictum  of  Lord 

(0  12  Ves.  174.  (q)  Gilb.  Eq.  R.  86 ;  2  Roll.  Hep. 

(m)  2Jac&  W.458.  134. 

Ubi  tupra.  (r)  Stepheni  v.  Totty,  Noy.  45  ; 

10  Ves.  680.  Cro.  EUz.  908. 


(•) 


(p)  3  Mad.  385. 
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Wife's  right  by  Holt  in  Gage  y.  Acton  {s),  **  that  where  the  wife  has  any 
»  V  '^  right  or  duty  which  hy  possihility  may  happen  to  accrue  dur- 
ing the  marriage,  the  husband  may  release  or  discharge  it/' 
that  the  release  by  the  husband  of  a  reversionary  interest  of 
the  wife  would  have  the  effect  of  barring  her  right  by  sur- 
viTorship.  This  point  has,  however,  been  ably  considered  both 
by  Sir  Thomas  Plumer,  in  Purdew  y.  Jackson  {t)y  and  by 
Lord  Lyndhurst,  in  Honner  v,  Morton  (u) ;  and  aecordiog  to 
the  opinion  of  the  former,  although  all  the  authorities  upon 
this  sul^gect  are  not  perhaps  easily  reconoileable  with  each 
other,  thus  much  seems  to  be  clear,  ^^  that  if  the  wife's  chose  is 
action  is  in  contingenoy,  depending  on  the  event  of  survivor- 
ship, the  husband  may  release  his  own  right,  but  he  cannot 
bar  or  release  her's ;"  and  in  Honner  v.  Morton^  Lord  Lynd- 
hurst observes,  <^  Whether  the  dictum  (of  Lord  HoH,  ia  Gage 
T.  Aeton)  be  or  be  not  accurately  reported,  I  will  not  under- 
take to  say,  but  in  the  judgment  in  which  it  occurs,  Lord  Holt 
differed  from  the  rest  of  the  Court,  and  the  decision  was  con* 
trary  to  his  opinion.  From  the  decision  there  was  an  appeal] 
which  was  afterwards  abandoned.  Lord  Kenyon,  when  this 
ease  was  cited  before  him,  pronounced  the  opinion  there  deli- 
vered by  Lord  Holt,  to  be  '  as  repugnant  to  the  rules  of  Law 
as  of  Equity '  (x).  Lord  Holi,  aocoxding  to  the  report  in  Ray- 
viond,  cites  I^atnpefB  ease,  bat  Lampet'9  case  does  not  sup- 
port the  position  in  the  unqualified  way  in  which  he  states  it. 
Suppose  the  bushand  could  release  the  wife's  possiUlity  at 
Law,  I  do  not  see  how  it  follows  that  he  can  therefore  assign 
it  in  equity.  Admit  the  position  that  he  can  release  it  at  law 
to  be  incontrovertible,  he  cannot  make  his  own  tide  perfect 
unless  he  reduces  it  into  possession ;  why  therefore  should  bs 
be  able  to  assign  it  in  equity,  and  give  another  a  title  which 
he  has  not  himself." 

It  is  to  be  observed,  that  tha  rules  which  have  been  above 
laid  down,  apply  to  those  interests  of  the  wife  whidi  are  of  a 
rtrictly  personal  nature ;  with  respect  to  those  interests  which 
fall  under  the  description  of  chattels  real,  distinctions  exist 

(s)  1  Salk.  S27 ;  1  Lord  Ray.  515.        (u)  3  Russ.  65. 
{t)  I  Russ.  1.  (x)  4  T.  R.  385. 
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with  respect  to  the  effect  of  an  aMignment  of  a  httsband  in  Wife's  right  by 
barring  his  wife  of  her  right  in  them  bj  survivorship  ;  which  >  ""^^""P*^ 
distinctions  are  important  with  reference  to  the  question  of 
ahatementy  and  to  other  points  incidental  to  suits  in  equity 
relating  to  property  of  that  description. 

The  interest  which  the  law  gives  to  the  husband  in  the  In  her  chattels 
chattels  real  which  a  wife  has  or  may  be  possessed  of  during  ^^> 
marriage,  is  a  qualified  title,  being  merely  an  interest  in  right 
of  his  wife,  with  a  power  of  alienation  during  coverture  (y) ; 
80  that  if  he  do  not  dupose  of  his  wife's  terms  for  years  or  defeated  by 
other  real  chattels  in  his  lifetime,  her  right  by  survivorship  ]|^'^^°^  ^^ 
will  not  be  defeated ;  if,  however,  he  do  not  alien  them,  and   |f  i^^^i^q ^ 
he  survive  his  wife,  the  law  gives  them  to  him,  not  as  repre-  survive,  be 
senting  the  wife,  but  as  a  marital  right.    Thus  if  a  feme  covert  ^tritoi*  ri!Jh"  * 
has  a  term  for  years,  and  dies,  the  lease  is  the  husband's, 
and  ho  may  maintain  ejectment  without  taking  out  letters  of 
administration  (s) ;  and  if  a  wife,  tenant  for  a  term  of  yean 
of  a  copyhold,  marries  and  dies  before  the  term  is  expired, 
the  husband  shall  continue  without  any  new  admission  or 
fine  (a).     These  rules  equally  apply  where  the  interest  of  the  No  distinctioa 
wife  in  the  chattel  is  only  equitable ;  thus  where  a  term  of  ^^7^°j{^^|jJ 
years  determinable  upon  lives  was  assigned  to  trustees  in  chattels; 
trosi  lor  a  woman  who  married  and  died,  upon  a  question  ?L^^^^^ 
whether  this  trust  went  to  the  husband,  who  survived,  or  to  and  the  term 
the  wife's  admhiistrator,  it  was  held  dearly  that  the  trust  of  ^^^^' 
a  term,  as  well  as  the  term  itself,  survived  to  the  husband,  and 
that  he  need  not  take  out  administnition  (6) ;  and  so,  as  we 
have  aeen  in  the  last  case  (c),  if  a  man  assign  over  the  trust 
of  a  term  which  he  has  in  ri^^t  of  his  wife,  this  shall  prevail 
against  the  wife  though  she  survives.     This  doctrine,  as  far 
as  regards  the  trust  of  a  term  assigned  to  a  trustee  for  a  wife 
bslbie  maniage,  appears  to  have  been  first  laid  down  by  the  House 
of  Lords  on  appeal  in  Bir  E.  Turners  case  (d)j  which^  from  the 

(y)  In  a  marginal  abstract,  9  Mod.        (a)  Earl  of  Bath  v.  Abney ,  1  Dick. 

IM,  It  is  said,  that  a  wife  being  poi-  200,  arg. 

sessed  of  a  term  of  years,  and  having        (6)  Pa]e  o.  Mkhell,  9  Eq.  Ca.  Ab. 

}  an  alien,  tM  marriage  is  not  1S8,  pi.  4. 


a  gift  in  lavr  of  the  term.  (c)  Packer  v.  Wyodham,  Sanders 

V.  Page,  3  Ch.  Rep.  223 ;  Pitt  o. 
(s)  Pale  V.  Michell,  9  £q.  Cm.    Hunt,  1  Vem.  18 ;  2  Cha.  Ca.  73. 
Ab.  p.  138 ;  PI.  4,  ■,(»).  (d)  1  Vem.  7,  S.  P. 
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Persons  disqualified  from  suing  alone : 


Wife's  right  by 
•Survivorship. 


though  settled 
to  the  separate 
use  of  wife  by 
her  first  hus- 
band.     . 

No  diflTereDce 
between  a  term 
in  trust  for  a 
woman,  and 
a  term  in  trust 
to  raise  money 
for  her. 

Land  extended 
upon  elegit  on 
a  jodgmeut  for 
wiife. 


Decree  for  a 

Jems  to  hold 
lands  till  a  sum 
of  money  paid. 


No  distinction 
between  wife's 
mortexge  in  fee 
and  tor  a  teiTa. 


report  of  the  subsequent  case  of  Pelt  v.  Hunt,  appears  to  have 
excited  the  surprise  of  the  Lord  Chancellor  (Lord  Nottingham)i 
who,  however,  after  some  hesitation,  said  he  must  be  concluded 
by  the  Lords*  judgment,  and  decreed  accordingly.    The  ground 
of  the  decision  in  Sir  E,  Tumer^s  case  appears  to  have  been 
this,  that  as  the  husband  can  at  law  dispose  of  a  term  for 
yearSy  so  he  may  dispose  of  the  trust  of  a  term  in  Equity,  because 
the  same  rule  of  property  must  prevail  in  Equity  as  well  as  at 
Law  {e)f  and  this  has  ever  since  been  considered  as  the  law  of 
the  Court  (/).    Upon  the  same  principle  it  has  been  held,  that 
even  where  the  term  had  been  assigned  to  trustees  for  the 
separate  use  of  the  wife  by  her  first  husband,  the  second  hus- 
band may  sell  or  dispose  of  it,  though  he  has  made  no  provision 
for  his  wife  (^).  In  Walter  v.  Saunders  (A),  a  distinction  was 
attempted  to  be  drawn  in  argument  between  a  term  in  trust  to 
raise  money  for  a  woman,  and  a  trust  of  the  term  itself  for  the 
woman,  but  the  Master  of  the  Rolb  determined  that  no  such 
distinction  could  be  taken  (t).    It  has  also  been  held,  that  if 
the  wife  has  a  judgment,  and  it  is  extended  upon  an  elegit^ 
the  husband  may  assign  it  without  consideration.     So,  if  a 
judgment  be  given  in  trust  for  a  feme  sole  who  marries,  and, 
by  consent  of  her  trustees,  is  in  possession  of  the  land  ex- 
tended, the  husband  may  assign  over  the  extended  interest; 
and  by  the  same  reason,  if  a  feme  has  a  decree  to  hold  and 
enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  pos- 
session of  the  land  under  this  decree  and  marries,  the  husband 
may  assign  it  without  any  consideration,  for  it  is  in  the  nature 
of  an  extent  (A).     It  seems  also  to  be  settled,  that  a  hulband 
may  also  assign  his  wife's  mortgage  in  fee  as  well  as  her 
mortgage  for  a  term  (/),  though  the  contrary  appean  to  h^re 
been  considered  as  law  in  Packer  v.  Wyndkam  (m)* 

It  is  to  be  observed,  that  although  the  husband  is  considered 
entitled  to  assign  the  trust  of  a  term  or  other  real  chattel 


(e)  Per  Lord  Hardwicke,  in  Jew- 
son  V.  Moulson,  2  Atk.  4 17.!  481. 

(/)  Bates  V.  Dandy,  2  Atk.  207 ; 
Incledon  v.  Northcole,  3  Atk.  430. 

(g)  Tudor  t?.  Samyne,  2  Vern. 
270. 

{h)  l£q.  Ca.Ab.68,pl.6. 


(i)  Vide  etiam  Packer  ».  Wyndhao, 
ubi  supra.  , 

(k)  Loid  Carteret  •.  PMcha". 
3  P.  Wms.  200.  ^ 

(I)  Bates  r.  Dandy.  2  Atk.  W; 
Bofivil  V,  Brander,  1  P*  Wntf-  ^^• 

(m)  Ubi  supra. 
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created  for  the  benefit  of  his  wife,  yet  where  a  term  or  chattel  Wife's  rightly 
real  has  been  amigned  in  trust  for  a  feme  with  the  privity  ^*- 

c/r  consent  of  her  husband,  then  without  doubt  he  cannot  die-  Swim  where  a 
pose  of  it  (n).     A  fortiori  he  may  not  if  he  make  a  lease  or  ^^^^^^ 
tenn  of  years  for  the  benefit  of  his  wife  (o).     And  where  chattel  has  been 
a  term  was  raised  out  of  the  wife's  inheritance,  and  vested  in  ^f^  ^ 
tniBtees  for  purposes  which  were  satisfied,  and  subject  thereto  for  benefit  of  hit 
the  benefit  of  the  wife,  her  executors,  administrators  and  assigns,      *" 
it  was  held,  that  the  particular  purpose  being  senred  forwhich  the 
term  was  raised,  the  trust  did  not  go  to  the  husband,  who  was 
the  administrator  of  the  wife,  but  followed  the  inheritance  (p). 
From  this  it  may  be  inferred,  that  the  assignment  of  the  trust 
of  snch  a  term  by  the  husband  in  the  lifetime  of  the  wife, 
would  not  affect  the  wife's  interest  in  it  by  survivorship. 

In  an  anonymous  case  which  occun  in  9  Modem  Reports  (^), 
it  appears  that  a  feme  covert  ^  bnt  who  had  been  divorced 
d  9teHsa  et  tkorOj  and  had  alimony  allowed  to  support  her, 
applied  to  the  Court  to  restrain  her  husband  from  proceeding  to 
sell  a  term  of  years  of  which  she  was  possessed  before  her  mar- 
riage, and  that  the  Court  at  first  refused  the  injunction,  because 
the  separation  d  mensa  et  tkoro  did  not  destroy  the  mairiage, 
and  during  the  time  the  marriage  continued,  the  husband  had 
the  same  power  to  dispose  of  the  term  which  he  had  in  right  of 
his  wife,  as  he  would  have  had  if  it  had  been  in  his  own  right ; 
but  afterwards,  upon  counsel  still  pressing  for  an  injunction,  in 
order  that  the  merits  of  the  cause  might  come  before  the  Court, 
and  insisting  very  much  upon  the  hardship  of  the  case,  the  Court 
granted  it,  on  the  ground  that  though  the  marriage  continues 
notwithstanding  the  divorce,  yet  under  such  circumstances  the 
husband  does  nothing  in  his  capacity  of  husband,  nor  the  wife  in 
that  of  wife.  It  is  to  be  remarked,  however,  that  this  was  merely 
an  interlocutory  order  to  prevent  the  term  being  parted  with 

(m)  Sir  E.  Turner's  case*  1  Vem.       (o)  Wicke's  case,  Scacc.   Pasc. 
7  \  Vitle  €tiam  Bosvil  e.  Braoder,    8  Jac.  cited  1  Vem.  7,  £d.  Raithby, 


1  P.  Wms.  456;   PiU  t>.  Hunt,  1 

Vera.  18,  where  Lord  Nottinghain,  (p)  Best  v.  Stampford,  2Freeni. 

however,  said,  that  to  prevent  a  hus-  288 ;  S.C.  2  Vem.  620 ;  Prec.  Cb. 

baod,  he  must  be  a  part/  to  the  as-  252. 

(ignment.  (9)  9  Mod.  43. 
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Persons  disqualified  from  tuiiig  alone  ; 


Wife**  right  by 
Sunfironhip. 


Agfeemcut  by 
husband  to 
assign  wife's 
chattels  real, 
will  deprive 
wife  of  her  snr- 
▼ivorship. 


Assignment  or 
under-lease  by 
husband,  good 
against  wife 
pro  tanto. 


Assignment 
upon  condition, 
and  entiy  for 
breach,  where 
breach  caimot 
take  place  in 
his  lifetime. 


Secui,  where 
the  breach  may 
happen  daring 


by  the  hneband  till  the  question  should  be  properly  discuBsed, 
and  it  does  not  appear  that  any  further  proceedings  were  ever 
had  in  the  cause. 

It  seems  that  an  absolute  transfer  or  assignment  by  the 
husband  of  his  wife's  term  of  years  or  other  chattel  real  is  not 
requisite  to  deprire  the  wife  of  her  survivorshipy  but  that  since 
an  agreement  to  do  an  act  is  considered  in  Equity  the  same 
as  if  the  act  were  done,  so  if  the  husband  agree  or  corenant 
to  dispose  of  his  wife's  term  of  years,  such  coyenant  will  be 
enforced  although  he  dies  in  her  lifetime  (r). 

The  power  which  the  law  gives  the  husband  to  alien  the 
whole  interest  of  his  wife  in  her  chattels  real,  necessarily 
authorizes  him  to  dispose  of  it  in  part ;  if,  therefore,  the  hus- 
band be  possessed  of  a  term  of  years  in  right  of  his  wife  or 
jointly  with  her,  and  demise  it  for  a  less  term,  reserving  rent, 
and  dies,  such  demise  or  under-lease  will  be  good  against  her 
although  she  survive  him,  but  the  residue  of  the  original  term 
will  bebng  to  her  as  undisposed  of  by  her  husband  (/). 

So  abo  if  the  husband  alien  the  whole  of  the  term  of  which 
he  is  possessed  in  right  of  his  wife,  upon  condition  that  the 
grantee  pay  a  sum  of  money  to  his  executora,  and  then  dies,  and 
the  condition  is  broken,  upon  which  his  executors  enter  upon 
the  lands,  this  disposition  by  the  husband  will  be  sufficient 
to  bar  the  wife  of  her  interest  in  the  term,  it  having  been 
wholly  disposed  of  by  him  during  his  life,  and  vested  in  the 
grantee  (0* 

It  seems,  however,  that  if  the  condition  had  been  so  framed 
that  it  might  have  been  bn^en  in  the  husband's  lifetime,  and 
he  had  entered  for  the  breach,  and  had  then  died  before  his 
wife  without  making  any  disposition  of  the  term,  she  would  be 
entitled  to  it  by  survivorship,  because  the  husband,  byre-entry 
for  a  breach  of  the  condition,  was  returned  to  the  same  right 
and  interest  in  the  term  as  he  was  possessed  of  at  the  time  of 
the  grant,  viz.  in  right  of  his  wife  («). 

(r)  Bates  V.  Dandy,    vbi  tupra ;    Co.  Lit.  46,  b, 
vid€  ftiom  Head  v,  Cragh,  9  Mod.  IS ; 
Shaanock  vk  Bradstreet,  1  8ch.  &  Lef. 
52. 

(«)  Sym's  Cases,  Cre.  Eliz.  23; 


(f )  Co.  Lit.  46,  b. 

(ti)  Vide  Watts  ©.  Thomas,  2  P. 


Wms.  964-366. 
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lo  caMft  of  awignmciito  by  the  husband  of  hk  wife's  chat-  ^j^^^'*  "g^.  ^ 

tal»  real,  the  wife  will  be  equally  barred  of  her  survivorBhip   ^ ^ ^ 

whether  the  aMignment  be  for  a  Taluable,  or  without  any  con-  No  difference 
sideratioA  («) ;  but  it  ig  to  be  obaenred  that  there  is  a  great  ^^^sji^roent 
diitiaction  where  the  dispeeition  is  of  the  whole  or  part  of  and  asstgoment 
the  property,  and  where  it  is  only  a  collateral  grant  of  some-  considcratioB. 
thing  out  of  it ;  for  although  if  a  husband  pledge  a  term  of 
years  of  his  wife  for  a  debt,  and  either  assign  or  agree  to 
assign  all  or  part  of  such  term  to  the  creditor,  the  transactioa 
will  bind  the  wife  (y)  ;  yet  if  the  transaction  be  collateral  to, 
and  do  not  change  the  property  in  the  term,  as  in  the  grant 
of  a  rent  out  of  it,  then  if  the  wife  survive  the  husband,  her 
right  being  paramount,  and  her  interest  in  the  chattel  not  hav- 
ing been  displaced,  she  will  be  entitled  to  the  term  discharged 
from  the  rent  (2). 

In  regard  to  the  right  of  the  husband's  executors  or  his  ^^  ^?  "K^f  ^7 
surviving  wife   to  rents  reserved  upon  under-leases  of  her  renu  reserved 
chattels  real,  and  to  the  arrears  of  rents  due  at  the  husband's  ]*P®'»  "?^^J", 
death,  there  is  a  difference  of  opinion  in  the  books,  which  may  tenn. 
probably  be  reconciled  by  attending  to  the  manner  in  which 
the  rents  were  reserved.     Accordingly,  if  the  husband  alone 
grant  an  under-lease  of  his  wife's  term  of  years,  reserving  a 
rent,  that  would  be  a  good  demise,  and  bind  the  wife  as  long 
as  the  sub-demise  continued ;  the  husband's  executors,  there** 
fore,  would,  as  it  is  presumed,  be  entitled  not  only  to  the  sub- 
sequent accruing  rents,  but  to  the  arrears  due  at  his  death  (a). 
And  it  would  seem  that  the  principle  of  the  last  case  would 
entitle  the  executors,  to  the  exclusion  of  the  surviving  wife, 
to  subsequent  rents  and  all  arrears  at  the  husband's  death, 
although  the  wife  was  a  party  to  the  under-lease,  provided  the 
rent  were  reserved  to  the  husband  only,  because  the  effect  of 
the  sub-demise  and  reservation  was  an  absolute  disposition 
pro  tanto  of  the  wife's  original  term  which  she  could  not  avoid, 
and  the  rent  was  the  sole  and  absolute  property  of  the  hus- 

(x)   Lord    Carteret    v.    Paschal,  (a)  1  Roll.  Abr.  844,  345 ;  Co. 

S  P.  Wms.  197.  Litt  46,  b. ;  2  Lev.  100;  S  Kebb. 

(v)  fiates  v.  Dandy,  uhi  sup.  300. 
(i)  Co.  Lit.  184,  b. 
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Wife's  right  by  band.  But  if  in  the  last  case  the  rent  had  been  reseired  by 
-  the  husband  to  himBelf  and  wife,  then  as  their  interests  in  the 
term  granted  and  the  rent  reserved  were  joint  and  entire,  it  is 
conceived  that  the  wife,  upon  surviving  her  husband,  would  be 
entitled  to  the  future  rents,  and  that  she  would  be  equally 
entitled  to  the  arrears  of  rent  at  her  husband's  death,  because 
they  remaining  in  action,  and  being  due  in  respect  of  the  joint 
interest  of  the  husband  and  wife  in  the  term,  would,  with 
their  principal  the  term,  survive  to  the  wife  (6). 

(6)4Vin.Abr.(d.aOll7. 
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CHAP.  IV. 

OF  THE  rSRSONS  AGAINST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 


Sect.  I. 
Who  may  be  Defendants  to  a  Suit. 

Having  pointed  out  the  persons  who  are  capahle  of  insti-     Who  may  be 
fating  suits  in  equity,  and  considered  the  peculiarities   of   .^^^'^°^*'*'*'  . 
practice  applicable  to  each  description  of  parties  complainant, 
we  come  now  to  the  consideration  of  the  persons  against  whom 
suits  may  be  commenced  and  carried  on,  and  the  practice  of 
the  Court  as  applicable  to  them. 

A  bill  in  equity  may  be  exhibited  against  all  bodies  politic  All  bodies 
and  corporate,  and  all  other  persons  whatsoever,  who  are  in  any  I*^**"*^  ^^jmI 
way  interested  in  the  subject-matter  in  litigation,  except  only  all  other  per- 
the  King  and  Queen  consort  and  the  heir  apparent,  whose  pre-  ^?'*  •^^P*  ^ 
rogatives  prevent  their  being  sued  in  their  own  names,  though  Queen,  who  are 
they  may  in  certain  cases,  as  we  shall  see  presently,  be  sued  ^^^  ^^' 
hj  their  respective  Attornies  or  Solicitors-general.  ral,  &c. 

But  although  all  persons  are  subject  to  be  sued  in  equity,  Of  penoos  who 
there  are  some  individuals  whose  rights  and  interests  are  so  ^^  ^  *^*** 
mixed  up  and  blended  with  that  of  others,  that  a  bill  cannot  be 
^brought  against  them  unless  such  other  persons  are  joined  with 
them  as  co-defendants ;  and  there  are  other  individuals  who,  who  cannot 
although  their  interests  are  distinct  and  independent,  so  that  <^^°^  *^^^^ 
they  may  be  sued  alone  upon  the  record,  are  yet  incapable, 
from  the  want  of  maturity  or  weakness  of  their  intellectual  &- 
culties,  of  conducting  their  own  defence,  and  must  therefore  ap- 
ply for  and  obtain  the  assistance  of  others  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women,  whose  hus-  Fmn  Court, 
bands  must  be  joined  with  them  as  co-defendants  upon  the 
record,  and  persons  who  have  been  found  idiots  or  lunatic,  idiotaand 
whose  committees  must  be  made  co-defendants  with  the  per-  lunatics, 
sons  whose  property  is  entrusted  to  their  care  (a). 

(a)  Lord  Red.  23. 
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Who  m^  not         Under  the  second  head  are  comprised  infants,  and  all  per- 

-  sons  who  although  they  have  not  been  found  idiots  or  lunatics 

Infants.  by  inquisition,  are  nevertheless  of  such  weak  intellects  as  to 

Persons  of  weak  be  incapable  of  conducting  a  defence  by  themselves,  in  both 

which  cases  the  Court  will  appoint  guardians  for  the  purpose 

of  conducting  the  defence  on  their  behalf. 

Persons  who  There  is  another  class  of  persons,  who  although  they  are 

cannot  b©  o  * 

defendants.  under  no  personal  disability  which  prevents  their  being  made 

amenable  to  the  jurisdiction  of  the  Courts,  yet  from  the  cir- 
cumstance of  their  property  being  vested  in  others,  either  per- 
manently or  temporarily,  are  not  only  incapable  of  being  made 
defendants  alone,  but,  as  long  as  the  disability  under  which 
they  labour  continues,  ought  not  to  be  parties  to  the  record  at 
Bankrupts,  all.     In  this  class  are  included  bankrupts,  insolvent  debtors, 

laws^a^uinted    <>"tlaw8,  and  persons  attainted  or  convicted   of  treason  or 
persons,  &c.        felony. 


Arrangement  of  I^  ^^^  present  chapter  the  reader's  attention  will  first  be 
the  Chtptcr.  directed  to  the  cases  in  which  the  Attorney  or  Solicitor-general, 
either  of  the  King  or  Queen  consort,  or  of  the  Duke  of  Corn- 
wall, can  be  made  defendants  to  a  suit,  and  then  to  the  rules  of 
practice  affecting  corporations  either  aggregate  or  sole,  when 
made  defendants  on  the  record ;  in  connexion  with  which  will 
be  noticed  the  practice  applicable  to  particular  corporate  bodies, 
Tiz.  the  Bank  of  England,  East  India  Company  and  South  Sea 
Company,  who  from  the  peculiarity  of  their  situation  as  trus- 
tees for  the  public  of  certain  stocks  or  funds,  the  management 
of  which  has  been  committed  to  then-  care,  have  been  the 
subject  of  certain  rules  and  regulations  which  are  not  appli- 
cable to  other  corporations. 

The  reader's  attention  will  then  be  called  to  the  rules  of 
practice  applicable  to  the  several  classes  of  persons  above 
pointed  out,  and  then  to  the  method  of  defending  a  suit  informd 
pauperis.  And  lastly,  will  be  pointed  out  the  consequences 
arising  from  a  person  who  is  a  necessary  party  to  a  suit,  being 
out  of  the  jurisdiction  of  the  Court,  and  the  various  regu- 
lations from  time  to  time  adopted  by  the  Court,  or  enacted  by 
the  Legislature,  for  the  purpose  of  obviating  the  inconvenience 
arising  horn  that  circumstance  to  the  other  litigating  parties. 
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Sect.  IL 
The  King's  Attorney -generaL 

Although  the  King's  Attorney-general,  as  representing  In  what  cases 
the  interest  of  the  Crown,  may,  in  certain  cases,  which  will  be  ^  ?*?  ^^  * 

presently  pointed  out,  be  made  a  defendant  to  a  bill  in  equity,     v— — ^ 

yet  this  is  to  be  understood  as   only  applicable  to  cases  in 
which  the  interest  of  the    Crown  is  not  immediately  con- 
cerned ;  for  where  the  rights  of  the  Crown  are  immediately  in  Not  where  the 
question,  as  in  cases  in  which  he  is  in  actual  possession  of  the  Crown^aie  * 
property  in  dispute,  or  where  any  title  is  vested  in  the  King  immediately  in 
which  the  suit  seeks  to  divest,  a  bill  will  not  in  general  lie, 
but  the  party  claiming  must  apply  for  relief  to  the  King  him- 
himself  by  petition  of  right  (a). 

A  petition  of  right  to  the  King  is  in  the  nature  of  an  action 
against  a  subject  in  which  the  petitioner  sets  out  his  right  to  that 
which  is  demanded  by  him,  and  prays  the  King  to  do  him 
right  and  justice,  and  upon  a  due  and  lawful  trial  of  his  right 
and  title,  to  make  him  restitution.  It  is  called  a  petition  of 
right,  because  the  King  is  bound  of  right  to  answer  it,  and  to 
let  the  matter  therein  contained  be  determined  in  a  legal  way, 
in  like  manner  as  causes  between  subject  and  subject.  This 
petition  is  to  be  determined  in  Chancery,  and  the  method  is 
this  (c) ;  the  petition  is  presented  to  the  King  who  subscribes  it 
with  these  words,  *'  soit  droit  fait  alpartie,'*  t.  e.  let  right  be 
done  to  the  party ;  and  thereupon  it  is  delivered  to  the  Chan- 
cellor, in  forma  juris  exequend :  t.  e.  to  be  executed  according 
to  law,  and  directions  are  given  that  the  Attorney-general  should 
be  made  a  party  to  the  suit  (dy. 

Bnt,  although,  in  general,  a  biU  cannot  be  filed  against  the  Except  ia  eer- 
Attorney-general  for  the  purpose  of  enforcing  equitable  rights  ^e^Court  o? 
against  the  direct  interests  of  the  Crown,  yet  in  certain  cases  Exchequer. 

(a)  Reeve  v.   Attorney-reDemU  Legal   Judic.  in  ChaoceTy,  stated 

cited  1  Yes.  44S»  446.    Legal  Judic.  18. 

in  Chancery,  stated  18.  (d)  lUdesd.  Tr.  Cb.  PL  SO,  SI. 

(e)  Coke's  Entries,  419  a,  422  b; 
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Persons  against  wham  a  Suit  may  be  instituted  : 


In  what  cases 
he  may  be  a 
Defendant. 


Where  Crown 
is  seised  of 
equity  of  re- 
demption. 


In  the  case  of 
equitable  mort- 
gage- 


In  the  case  of 
accountants  to 
the  Crown ; 


who  must  mo* 
ceed  by  bill, 
and  not  by 
motion  or 
petition ; 


bilb  will  be  entertained  on  the  Equity  side  of  the  Court  of  Ex- 
chequer, as  a  Court  of  Revenue,  against  the  Attorney-general, 
as  representing  the  King,  for  the  purpose  of  establishing  claims 
against  the  estates  or  revenues  of  the  Crown,  which  in  the  Court 
of  Chancery  or  other  Courts,  could  not  have  been  instituted  with- 
out proceeding  in  the  first  instance  by  petition  of  right.  Thus, 
in  the  case  of  Lutwick  v.  The  Attorney -general^  mentioned 
by  Lord  Hardwicke  in  Reeve  v.  The  Attorney-general  (e), 
where  Mr.  Lutwich  had  a  mortgage  in  fee  on  Sir  William  Per- 
kin's  estate,  who  was  attainted,  and  brought  his  bill  to  foreclose, 
making  the  Attorney-general  a  party,  the  Court  of  Exchequer, 
although  they  would  not  decree  a  foreclosure  against  the  Crown, 
granted  relief  by  directing  that  the  mortgagee  should  hold  and 
enjoy  till  the  Crown  thought  proper  to  redeem  the  estate.  So 
also  in  Casherd  v.  The  Attorney -general  (/),  the  Court  re- 
lieved an  equitable  mortgagee  of  lands,  which  had  been  seized 
under  an  extent ;  and  it  is  to  be  observed,  that  in  the  case  of 
Reeve  v.  Attorney -general  {g).  Lord  Hardwicke  appeared  to 
think,  that  although  in  the  Court  of  Chancery  he  was  obliged 
to  disnuss  the  bill,  yet  that  the  Court  of  Exchequer  might  hare 
granted  the  relief  sought,  namely,  the  performance  of  a  trust 
against  the  Crown,  where  the  trust  estate  had  devolved  upon 
the  King,  in  consequence  of  the  death  of  the  surviving  trus- 
tee without  heirs  (A). 

There  is  another  class  of  suits  which  may  be  noticed  here, 
against  the  Attorney-general,  which  have  been  frequently  insti- 
tuted on  the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court 
of  Revenue ;  viz.  suits  for  the  purpose  of  relieving  account- 
ants to  the  Crown  against  the  decisions  of  the  Commission- 
ers for  auditing  the  Public  Accounts,  under  the  25  Geo.  3, 
c.  52. 

It  has  now  been  fully  decided,  that  when  public  accountants 
have  reason  to  be  dissatisfied  with  the  determination  of  soch 
Conunissioners,  either  in  disallowing  their  articles  of  discharge 


Atk.  223. 
Price,  411. 
tupra, 
Vidg  Hix  «.  The   Attoraey- 


general,  Haidres,  176;  md$  «<mw» 
Fawlett ».  Attoraey-gcacral,  H»rd«i, 
465. 
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or  in  tmposiiig  surcharges,  they  must  proceed  in  the  Equity  1°  what  cases 
side  of  the  Exchequer,  against  the  Attorney-general,   and  DefenSant.* 

not  against  the  Commissioners;    and  that  the  proper  mode    ^ v 

of  pnxseeding  in  such  cases  is  by  bill  only,  and  not  by  motion 

or  petition  (t).     It  has  also  been  held,  that  the  statutes  pro-  }^i  may  pro. 

riding  for  the  relief  of  accountants  to  the  Crown^  are  not  con-  ceed  during  the 

fined  to  cases  where  the  accountant  has  actually  been  sued  or  ^l^ljlfut     ^' 

im}^eaded,  but  that  he  may  proceed  immediately,  even  during 

the  passing  of  his  accounts,  by  bill  in  equity,  as  it  were  quia 

timet  {k). 

It  is  to  be  obsenred,  that  where  an  accountant  to  the  Crown  Attorney-^ne- 
seekA  relief  in  the  Court  of  Exchequer  by  means  of  a  bill  {!;^t^^ffj^ 
against  the  Attmney-general,  the  Attorney-general  cannot,  if  discovery,  if 
the  accountant  is  entitled  to  relief,  protect  himself  by  demur-  ^!^f  entiUed 
rer  from  making  the  discoyery  sought  by  the  bill,  and  that  in 
a  rery  recent  case  such  a  demurrer  has  been  oyer-ruled  (/). 
In  that  case  the  Attorney-general  had  filed  an  information  in 
the  Coort  of  Exchequer,  against  an  army  agent,  for  an  account 
of  his  dealings  with  the  War-office,  upon  which  the  defendant 
filed  a  cross  bill  against  the  Attorney-general  and  the  Secretary 
at  War,  alleging  that  certain  transactions  had  taken  place 
between  bim  and  the  War-office  which  amounted  to  a  settle- 
ment of  accounts,  and  praying  a  quietus,  Sec.    To  this  bill  the 
Attoraey-general  and  Secretary  at  War  put  in  general  demur- 
lers,  alleging  as  the  cause  of  demuner,  ^'  that  it  appeared 
hj  the  bUl  that  they  were  sued  as  officers  of  his  Majesty's 
GoTemment,  acting  for  and  on  behalf  of  His  Majesty,  and 
concermng  matters  arising  out  of  and  within  their  duty  and    • 
employment  as  such  public  officers,  and  not  in  any  manner  in 
their  prirate  character  as  indiyiduals,  dec."    On  the  argument 
of  the  demurrer,  it  was  alleged  on  the  part  of  the  Attorney- 
general,  that  the  plaintiff  in  the  cross  bill  was  not  entitled  to  the 
rdief  he  prayed,  and  it  was  strongly  urged  that  not  being  en- 
titled to  the  relief,  he  was  not  entitled  to  the  discovery ;  but 
the  Lord  Chief  Baron  (Lord  Abinger)  held,  that  although  the 

(i)  Colebrooke  v.  Attorney-geDexal,       (k)  Colebrooke  o.  Attorney-general, 

7  Prul46 ;  CrawfiNd  v.  Attorney  gen*  u^f  tupra, 

ibid.  1 ;  £s  parU  Colebrooke,  7  Pri.         (0   I^ean    v.    Attorney-general, 

87 ;  £r  |Wft«  Darrand,  S  Anst  74S,  1  Yoange  &  CoUyer,  907. 
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plaintiff  was  not  entitled  to  the  specific  relief  prayed^  yet  that, 
inasmuch  as  taking  the  facte  stated  in  the  bill  to  be  true, 
they  amounted  to  a  clear  defence  to  the  information  exhibited 
against  him  by  the  Attorney-general,  he  was  entitled  to  this 
sort  of  relief,  namely,  to  have  the  benefit  of  the  discovery  for 
the  purpose  of  adducing  those  facto  before  the  Court  in  a  spe- 
cific and  distinct  form,  when  both  the  causes  should  come  on 
together.  His  lordship  further  said,  he  was  not  prepared  to 
say  that  a  bill  of  discovery  ever  had  or  ever  could  be  filed 
against  the  Attorney-general,  for  a  discovery  of  facto  that  could 
be  neither  in  his  personal  nor  in  his  official  knowledge,  or  that 
the  Crown  would  be  bound,  through  the  medium  of  the  Attor- 
ney-general, to  make  that  discovery ;  but  at  the  same  time 
it  had  been  the  practice,  which  he  hoped  never  would  be  dis- 
continued, for  the  officers  of  the  Crown  to  throw  no  difficulty 
in  the  way  of  any  proceeding  for  the  purpose  of  bringing  mat- 
ters before  a  court  of  justice,  where  any  real  poiat  that  required 
judicial  decision  had  occurred. 

In  cases  in  which  the  righto  of  the  Crown  are  not  imme- 
diately concerned,  that  is,  where  the  Crown  is  not  in  posses- 
sion, or  a  title  vested  in  it  is  not  sought  to  be  impeached,  but 
ito  righto  are  only  incidentally  involved  in  the  suit,  it  hsi 
generally  been  considered  that  the  King's  Attorney-general 
may  be  made  a  party  in  respect  of  those  righto,  whether  the 
suit  be  in  the  Exchequer  or  in  the  Court  of  Chancery,  or  in 
any  other  Court  of  equity  (»).  Thus,  where  in  a  litigation 
between  the  parties,  a  question  may  arise  whether  the  King  tf 
not  the  party  entitled  instead  of  the  individuals  litigating,  it  w 
usual  to  make  the  Attorney-general  a  party  to  the  suit,  and 
this  whether  any  claim  has  been  set  up  by  the  Crown  or  not 
Indeed  it  seems  that  in  all  cases  of  such  description,  in  which 
any  right  appears  «to  be  in  the  Crown,  or  the  interests  of  we 
Crown  may  be  in  any  way  affected,  the  Court  will  refuse  to 
proceed  without  the  Attorney-general,  unless  it  is  ciear  tne 
result  will  be  for  the  benefit  of  the  Crown  (»),  or  at  least  that 
it  will  not  be  in  disaffirmance  or  derogation  of  ite  interests  (o)' 


(m)  Lord  Red.  24. 


(n)  Hovenden  «.  Lord  Annesley, 


.  &  L.  618. 


(o)  Staffoid  •.  Earl  of  Angle^T' 
Hardr.  181. 
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Thus  m  Birchv.  Wagtall{p\  and  is  Haywardr.  Fry  (y),  In  what  emei 
where,  in  conseqaence  of  the  outlawry  of  the  defendants,  it  Defendant. 
held  that  all  the  deftndants'  interest  was  forfeited  to  the 


Crown,  the  Conrt  directed  the  plaintiff  to  obtain  a  grant  of  it  ^^^^^  U  ui 
ham  the  Exchequer,  and  to  make  the  Attorney-general  a  outlaw,  &c.; 
party  to  the  suit.     In  Burgess  y.  Wheate  (r),  Lord  Hardwicke    . 
directed  the  case  to  stand  over,  in  order  that  the  Attorney- 
general  might  be  made  a  party ;  and  in  Pen  r.  Lard  BalH-  or  suit  relates  to 

moreis),  which  was  a  suit  for  the  execution  of  articles  relating  *^®  boundaries 
^  "  '^    of  provinces  in 

to  the  boandaries  of  two  proyinces  in  America,  held  under  a  colony; 

lettteiB  patent  from  the  King,  the  cause  was  ordered  to  stand 

orer  for  the  same  purpose.   In  like  manner  in  Hovenden  y.  Lard  or  parties  claim 

Annesley  (0,  in  which  the  parties  claimed  under  two  distinct  ^™'  *^»*»°^f 

^  ^  ''  '^  -     #•  grants,  reserving 

grants  firom  the  Crown,  each  reserving  a  rent  but  of  different  difierent  renu. 

amoimtB,  it  was  held  that  inasmuch  as  the  rights  of  the  Crown 

were  concerned,  the  Attorney-general  ought  to  be  before  the 

Court  (tf ) .  In  Barclay  v.  Russell  (or) ,  the  Lord  Chancellor  (Lord  Where  a  title 

Loughborongh)  dismissed  the  bill,  because  a  title  appeared  J|*  ''^arfiT''" 

upon  the  record  for  tiie  Crown,  although  no  claim  had  been  the  reconC 

made  on  its  behalf.     In  that  case  the  question  arose  as  to  the  ^^^^  ^^  ^^^^ 

*  IS  made. 

right  to  a  sum  of  Bank  stock  which  had  been  purchased  by  the 
government  of  the  province  of  Maryland  before  the  Ameri- 
can war,  and  vested  in  the  names  of  trustees  for  the  discharge 
of  certain  bills,  in  respect  of  which  no  claim  was  ever  made. 
After  the  peace  by  which  the  independence  of  the  American 
colonies  was  acknowledged,  a  bill  was  filed  by  certain  persons 
who  claimed  the  stock  under  an  assignment  by  the  new  govern- 
ment of  the  State  of  Maryland,  in  opposition  to  which,  claims 
wereaet  npby  the  surviving  trustee,  who,  as  there  were  no  claims 
under  the  bills  for  the  payment  of  which  the  trust  had  been 
created,  insisted  upon  being  beneficially  entitled  to  the  whole 
fund;  a  claim  was  also  made  by  the  proprietary  under  the  old 
govenunent,  who  insisted  on  a  lien  upon  the  stock,  in  conse- 
quence of  the  confiscation  of  their  property,  which  took  place 


fp)  1  P.  Wms.  445.  (0  2  Sch.  &  L.  610. 

Iqy  Ibid.  440;  and  vide  Rex  v.  (u)  Hovenden  v.  Lord  Annesley, 

Fowler,  Bvnb.  S8.  2  Sch.  &  L.  617. 

(r)  1  £d«n.  181.  (x)  S  Ves.  480. 
(0  1  Vet.  444. 
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during  the  war  by  the  authority  of  the  then  legislature  of  the 
province  y  in  consequence  of  the  trustees  having  refused  to 
transfer  the  stock  according  to  the  provisions  of  an  Act  of  that 
Legislature.     The  Court,  however,  upon  the  hearing,  was  of 
opinion  that  none  of  these  parties  had  any  claim  upon  the 
stock,  and  that  it  was  a  trust  without  any  specific  purpose  to 
which  it  could  be  applied,  the  consequence  of  which  was, 
that  it  was  for  the  King  to  appoint  for  what  purpose  the 
stock  should  be  applied.     Upon  the  same  principle,  in  Bol- 
der V.  The  Bank  of  England  (y)^  LordEldon  refused  to  order 
the  dividends,  which  had  been  received  before  the  filing  of  the 
bill,  of  stock  purchased  by  the  old  government  of  Switzer- 
land, to  be  paid  into  Court  by  the  trustees,  on  the  application 
of  the  new  government  which  had  not  been  recognized  by 
the  government  of  this  country,  until  the  Attorney-general 
was  made  a  party  to  the  suit.     But  although,  in  cases  where 
a  title  in  the  Crown  appears  upon  the  record,  the  Court  will 
not  make  a  decree  unless  the  Attorney-general  is  a  party  to 
the  suit,  yet  it  seems  that  the  circumstance  of  its  appearing  by 
the   record  that  the  plaintiff   has  been  convicted  of  man- 
slaughter, and  that  a  commission  of  attainder  has  been  issued, 
will  not  support  a  plea  for  not  making  the  Attorney-general 
a  party,  because  an  inquisition  of  attainder  is  only  to  inform, 
and  does  not  entitle  the  Crown  to  any  right  (2).     It  seems, 
however,  that  in  this  respect  an  inquisition  of  attainder  differs 
from  a  commission  to  enquire  whether  a  person  under  whom 
the  plaintiff  claims  was  an  alien,  the  former  being  only  for 
the  sake  of  informing  the  Crown,  but  the  latter  to  entitle  (a). 
The  necessity  of  making  the  Attorney«general  a  party,  is 
not  confined  to  those   cases  in  which  the  interests  of  the 
Crown  in  its  own  right  are  concerned,  but  it  extends  also  to 
cases  in  which  the  King  is  considered  as  the  protector  of  the 
rights  of  others.     Thus,  as  we  have  seen  before,  the  grantee 
of  a  chose  in  action  from  the  Crown  may  either  institute  pro- 
ceedings in  the  name  of  the  Attorney-general,  or  in  his  own 
name,  making  the  Attorney-general  a  defendant  to  the  salt ; 
and  so  in  suits  in  which  the  Crown  may  be  interested  in  its 


(y)  10  Ves  S52.  (s)  Burk  i>.  Brown,  2  Alk.  SW.         («)  I^»**' 
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thaiacter  of  protector  of  the  rights  of  others,  the  Attorney-  In  what  cases 

generml  should  he  made  a  party.   Thus,  the  Attomej-general  pe^n^ant.* 
is  a  necessary  party  to  all  suits  where  the  suhject-mattor  is 


either  wholly  or  in  part  money  appropriated  for  general  chari-  miSter  U  aoDro- 
table  purposes,  hecause  the  King  as  parens patrits  is  supposed  priated  to 
to  superintend  the  administration  of  all  charities,  and  acts  in  ^'^*"^» 
this  hehalf  hy   his  Attorney-general.     Where,  however,   a 
legacy  is  g^ren  to  a  charity  already  estahlished,   as  where  unleu  where  it 
it  is  given   to  the  trustees  of  a  particular  foundation,   or  jj|^|^^^  ^  ^* 
to  the  treasurer  or  other  officer  of  some  charitable  institu-  chariuble  iDstl- 
tion,  to  become  a  part  of  the  general  funds  of  such  founds-  *"jj!j-^^^ 
tion  or  institution,  the  Attorney-general  need  not  be  a  party, 
because  he  can  have  no  interference  with  the  distribution  of 
their  general  funds  (&);  upon  this  ground,  where  a  legacy  was 
grren  to  a  charity,  and  upon  a  bill  filed  against  the  executors 
for  an  account^  an  objection  was  taken  because  the  Attorney- 
general  was  not  a  party,  the  objection  was  overruled,  and  a 
decree  made  for  an  account,  because  upon  such  a  decree  the 
Master  would  report  that  there  was  such  a  legacy,  and  the 
parties  might  come  in  and  claim  before  him  (c).  And  it  seems  DigtiQctioDs 
that  there  is  a  distinction  where  trustees  of  the  charity  are  where  in  gifts 
qipotnted  by  the  donor,  and  where  no  trustees  are  appointed  theVis^a 
bat  there  is  a  devise  immediately  to  charitable  uses ;  in  the  trustee,  et 
latter  case  there  can  be  no  decree  unless  the  Attorney-general  '^^'*' ' 
be  made  a  party,  but  otherwise  where  trustees  are  appointed  by 
the  donor  (d) ;  therefore,  where  a  bill  was  filed  to  esteblish  a 
will,  and  to  perform  several  trusts,  some  of  them  relating  to 
charities  in  which  some  of  the  trustees  were  plaintiffs,  and 
other  trustees  and  several  of  the  cestui  que  trusts  were  de- 
fendantoy  an  oljection,  because  the  Attorney-general  was  not 
made  a  defendant,  was  overruled,  it  being  considered  that 
some  of  the  trustees  of  the  charity  («)  being  defendante, 
there  might  be  a  decree  to  compel  the  execution  of  the  truste 
relating  to  these  charities  {/).   In  that  case,  it  was  said  by 
the  Lord  Chancellor  (Parker),  that  if  there  should  be  any  col- 

(h)  Wellbelored  «.  Jones,  1  S.  &  (<)  It  appears  from  a  subsequent 

S.  41.  part  of  the  case  that  one  of  the  trus- 

(e)  Chittf  0.  Parker,  4  Bro.  S8.  tees  of  the  charity  was  abroad. 

(<i)  4  Via.  600,    PI.  11,   notU',  (/)  Monti  0.  Lawson,  4  Vin.500, 

a  £q.  Cau  Ab.  267,  PL  13,  n.  PI.  11 ;  2  Eq.  Ca.  Ab.  26T. 
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lusion  between  the  parties  relating  to  the  charityy  die  Attev* 
ney-general  might,  notwithstanding  a  decree,  bring  an  infor- 
mation to  establish  the  charity  and  set  aside  the  decree,  and 
that  he  might  do  the  same  though  he  were  made  a  defendant, 
in  case  of  collusion  between  the  parties ;  but  it  seems  that  the 
mere  circumstance  of  the  Attorney-general  not  haying  been 
made  a  party  to  the  proceeding,  will  not  be  a  sufficient  ground 
to  sustain  an  information  for  the  purpose  of  setting  aside  a 
decree  made  in  a  former  suit,  unless  the  decree  is  impeached 
upon  other  grounds  (g)» 

When  it  is  said  that  in  cases  where  a  legacy  is  given  to 
the  trustees  of  a  charity  already  in  existence,  for  the  general 
purposes  of  the  charity,  it  will  not  be  necessary  in  a  suit  con- 
cerning it,  to  make  the  Attorney-general  a  defendant ;  the 
rule  must  be  understood  to  apply  only  to  those  charities  which 
are  of  a  permanent  nature,  and  whose  objects  are  defined, 
for  it  has  been  determined,  that  where  legacies  are  given 
to  the  officers  of  a  charitable  institution  which  is  not  of  a 
permanent  nature,  or  whose  objects  are  not  defined,  it  will 
be  necessary  to  make  the  Attorney-general  a  party  to  a  suit 
relating  to  them.  Thus,  in  the  case  of  Wellbehved  v. 
Janes  {h\  where  a  legacy  was  given  to  the  officers,  for  the 
tune  being,  of  an  academical  institution,  established  at  York 
for  the  education  of  dissenting  ministers,  which  officers,  with 
the  addition  of  such  other  persons  as  they  should  choose,  (is 
case  they  should  think  an  additional  number  of  trustees 
necessary,)  were  to  stand  possessed  of  the  money  upon  trust, 
to  apply  the  interest  and  dividends  for  the  augmentation  of 
the  salaries  of  dissenting  ministers,  a  preference  being 
given  to  those  who  should  have  been  students  in  the  York 
institution;  and  in  case  such  institution  should  cease, then 
upon  trust  that  the  persons  in  whose  names  the  fiind  should 
be  invested,  should  transfer  the  same  to  the  principal 
officers  for  the  time  being,  of  such  other  institution  as  should 
succeed  the  same,  or  be  established  upon  similar  principls0 ; 
the  Vice-Chancellor,  (Sir  J.  Leach,)  upon  a  bill  filed  by  the 
officers  of  the  institution,  praying  to  have  the  fund  trans* 


(g)  Attoroey-gensral  v.  Warren, 
2Swanst,291. 


(h)  1S.&S.43. 
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fifMd  la  them,  to  which  the  Attornej-geiiend  waB  no  party,  In  wbatctan 
ordered  the  cam  to  stand  oyer,  with  leare  to  amend  by  making  Pefeodaot.^ 

the  Attorney-general  a  party ;  his  Honor  observing,  that  the   * v         * 

Gmrt  would  never  pennit  the  legacy  to  come  into  the  hands 
of  the  plaintifii,  who  happened  to  fill  particular  offices  in  the 
society » hnt  would  take  care  to  secure  the  objects  of  the  testa* 
tor  by  the  creation  of  aproper  and  pennanent  trust ;  and  upon 
hearing  the  cause  would  send  it  to  the  Master  for  that  pur* 
pose,  ttod  that  it  would  be  one  of  the  duties  of  the  Attorney- 
general  to  attend  the  Master  upon  the  subject. 

It  is  to  be  observed  also,  that  the  Attorney-general  is  a  Not  where  the 
necessary  party  only  where  the  charity  is  in  the  nature  of  a  y^JJ^^^^Jj'  P"' 
genoal  charity,  and  that  where  it  is  merely  a  private  charity, 
it  will  not  be  necessary  to  bring  him  before  the  Court ;  thus, 
where  the  suit  related  to  a  voluntary  society,  entered  into  for 
the  purpose  of  providing  a  weekly  payment  to  such  of  the      ' 
members  as  should  become  necessitous,  and  their  widows, 
Lord  Hardwicke  over*ruled  the  objection  that  the  Attorney- 
general  was  not  a  party,  because  it  was  in  the  nature  only  of 
a  private  charity  (i). 

Hie  Attorney-general  qui  such  is  always  supposed  to  be  Process  agaiast 

in  Court  (k) ;  therefore  if  he  is  made  a  defendant  as  an  officer  ^^®  Attorney. 

geDeral. 
of  the  Crown,  the  bill  must  pray,  instead  of  the  usual  writ  of 

tubpcenay  that  he  bebag  attended  with  a  copy,  may  appear  and  put 

in  an  answer  (/).  If  the  Attorney-general  does  not,  upon  being  where  he  omits 

attended  and  served  with  a  copy  of  the  bUl,  appear,  the  Court  ^  appear; 

will  not  make  an  order  for  him  to  appear,  as  no  attachment  can 

iasoe  against  him  to  enforce  it.     In  such  case,  however,  the 

plaintiff  is  entitled  to  justice,  and  the  non-appearance  of  the  At^ 

temey-general  will  be  considered  as  a  ml  dicit  (m).     If  alter  or  to  put  in  hii 

appearance  the  Attorney-general  delays  putting  in  his  answer  answer. 

beyond  a  reasonable  time,  it  is  the  ancient  practice  of  the  Court 

of  Exchequer  for  the  plaintiff  to  move  the  Court  to  appoint  a 

day  for  the  Attorney-general  to  answer  the  bill,  or  in  de- 

hnlt  that  it  should  be  taken  pro  eonfesso  (n).    This  practice 

(0  Anon.  S  Atk.  277.  (m)  Barclav  ».  Ruwell,  M  iupra, 

(k)  Barclay  v.  Rnsaell,  %  Dick.        (n)  1  FowL  £i.  Pr.  401 »  Peto  «. 
Tie.  Attorney-general,  1  Y.  &  J.  500. 

(0  Loid  Red.  31. 
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Id  what  cases      has  been  followed  in  a  reeent  case ;  in  which  it  was  ordered, 
Ik^danL^       that  unless  the  Attoraey-general  put  in  his  answer  within  a 
'         V         '    week,  the  bill  should  be  set  down  to  be  taken  pro  cmifetso.  (o) 
In  that  case  it  was  alleged  by  the  counsel  who  appeared  on 
behalf  of  the  Attorney-general,  that  it  was  the  intention  of 
the  Attorney-general  to  file  a  cross  information,  and  that  the 
intricacy  of  the  proceedings  had  been  the  only  cause  which 
had  prevented  its  being  sooner  done,  in    consideration  of 
which,  and  in  order  to  give  the  Crown  the  benefit  of  the  dis- 
covery to  be  sought  by  the  cross  information,  it  was  made 
part  of  the  order  that  the  plaintiff  should  undertake  not  to 
pass  publication  until  he  should  have  put  in  a  full  answer  to 
the  cross  information  of  the  Attorney-general,  which  was  to 
be  filed  on  or  before  a  day  named  in  the  order. 
Answer  of  the         When  the  Attorney-general  is  made  a  defendant  to  a  suit, 
Attorney-gene-    ^  jg  entirely  in  his  discretion  whether  he  will  put  in  a  foil 
answer  or  not  (/»)•    The  usual  course  is  for  him  to  put  in  a 
general  answer,  stating  merely  that  he  is  a  stranger  to  the 
matters  contained  in  the  bill,  and  that  he  hopes  the  interest 
of  the  Crown  will  be  taken  care  of  {q).     In  cases,  however, 
in  which  the  interest  of  the  Crown,  or  the  purposes  of  public 
justice  require  it,  a  full  answer  will  be  put  in  (r),  as  in  CraU" 
furd  V.  The  Attorney-general  («),  in  which  case  the  Lords  of 
the  Treasury  had  directed  that  the  question  might  be  brought 
before  the  consideration  of  a  court  of  justice,  and  it  would 
therefore  have  been  unbecoming  in  the  Attorney-general  to 
urge   any  matter  of  form  which  might  prevent  the  case 
being  properly  submitted  to  the  Court,  before  whom  it  was 
brought  (t). 

In  Erring  ton  v.  The  Attorney-general  (u\  the  Attorney^ 
general  being  one  of  the  defendants  to  a  bill  of  interpleader, 
put  in  the  usual  general  answer,  upon  which  the  other  de- 
fendants moved  that  the  bill  might  be  dismissed,  and  the  in- 
junction dissolved,  the  Attorney-general  opposed  the  motion, 
and  at  the  same  time  prayed  that  he  might  be  at  liberty  to. 
withdraw  his  general  answer,  and  put  in  another,  insisting 

(o)  Peto  V.  Att-gtn.  1  Y .  &  J.  609.  7  Price,  192. 
(p)  Davison  v.  Attorney- geoeral,        («)  7  Price,  1. 
S  Price,  398,  n.  (()  Vidt  ttiam  Dean  v.  Attorney 

(9)  1  Newl.  103.  general,  ubi  tupra, 
(r)Colebrookev.  Attorney-general,        (ic)  Bunb.  303. 
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upon  the  particular  right  of  the  Crown  to  the  money  in  ques-  In  what  cases 
tion,  which  was  granted.  Defendam.* 

The  answer  of  the  Attorney-general  is  put  in  without  oath,    ' v ' 

and  IB  usuallj  signed  by  him*  And  it  seems  that  such  an 
answer  is  not  liable  to  be  excepted  to,  even  though  it  be»to  a 
cross  billy  filed  by  the  defendant  in  an  information  for  the 
pm^poee  of  obtaining  a  discovery  of  matters  alleged  to  be  ma- 
terial to  his  defence  to  the  information.  We  have,  however,  seen 
before  (x),  that  where  a  cross  bill  is  filed  against  the  Attorney- 
general,  praying  relief  as  well  as  a  discovery,  he  cannot  protect 
himself  £rom  answering  by  means  of  demurrer  (y) ;  but  whether 
he  could  by  such  means  protect  himself  from  answering  a 
mere  bill  of  discovery,  does  not  appear  to  have  been  decided ; 
it  is  most  probable  that  he  might,  and  that  the  Court  would 
in  such  a  case,  if  a  discovery  were  wanted  from  the  Crown, 
put  die  party  to  prefer  his  petition  of  right  (z). 

The  right  of  the  Attorney-general  to  receive  his  costs,  Right  of  the 
where  he  is  made  a  defendant  to  a  suit,  has  been  before  no-  nkUocosu!"^' 
ticed  (a) ;  it  will  suffice  therefore  here  to  repeat,  that  there 
seems  to  be  no  rule  against  the  Attorney-general  receiving 
his  costs,  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities ;  and  that  in  Moggridge  v.  Thackwell  (&), 
costs  were  given  to  all  parties,  including  the  Attorney-general, 
as  between  solicitor  and  client,  out  of  the  fund  in  Court.  It 
appears  also,  that  he  frequently  receives  his  costs  where  he  is 
made  a  defendant  in  respect  of  the  immediate  rights  of  the 
Crown,  in  cases  of  intestacy  (c). 

During  the  vacancy  of  the  office  of  Attorney-general,  the  Solidtor-gene- 
Solicitor-general  may  be  made  a  defendant  to  support  the  in-  * 
terests  of  the  Crown  {d) ;  and  it  has  happened,  that  where 
there  has  been  an  information  by  the  Attorney-general,  the 
object  of  which  has  been  to  set  up  a  general  claim  on  behalf 
of  the  Crown  at  variance  with  the  interests  of  a  public  charity, 
the  Solicitor-general  has  been  made  a  defendant,  for  the  pur- 
pose of  supportiog  the  interests  of  such  charity  against  the 
general  claim  of  the  Attorney-general. 

(2)  Suyra.  {h)  7  Ves.  88. 

(jr)  Dean    v.    Attorney- general,  (c)  Attorney- general  o.  Earl  of 

1  Yoaoge  and  C.  209.  Afthburnham/l  S.  &  S.397. 

(s)  Ibid.  (d)  Lord  Red.  81. 
(a)  Ante,^\%,U, 


Digitized  by  VjOOQ IC 


186 


Persons  against  whom  a  Suit  may  be  instituted : 


Sect*.  III. 

The  Attorney-general  to  the  Queen  Consort,  and  Prince  of 
Wales. 

The  Queen  Consort  must  be  sued  by  her  Attorney  or  Soli- 
citor-general, in  the  same  manner  as  the  King;  and  it  is  pre- 
sumed that  the  Prince  of  Wales,  as  Duke  of  Cornwall,  has 
the  same  prerogative,  although  no  cases  appear  in  the  books 
wherein  that  point  has  been  decided  or  discussed. 


Corporations 
Aggregate. 

^^ y ' 

Must  be  lued 
by  their  coipo- 
rate  name. 


Cannot  be  sued 
without  the 


Individual 
memben  of, 
ought  not  to  be 
parties; 
unless  for  the 
puroose  of  com' 
pelfing  a  dis« 
coveiy. 


Sect.  IV. 
Corporations. 

It  has  been  stated  before  (a)  that  corporations  aggregate  must 
be  sued  by  their  corporate  name ;  that  is,  if  they  are  corpora- 
tions existing  by  Royal  charter,  they  must  be  sued  by  their 
name  of  foundation,  though  it  has  been  said  that  if  a  corpora- 
tion be  known  by  a  particular  name,  that  it  is  sufficient  to  sue 
it  by  that  name  {b).  This,  however,  must  bo  confined  to 
the  case  of  a  corporation  by  prescription ;  for  it  is  said  that  if  a 
corporation  is  created  by  the  King,  and  the  commencement  of  it 
appear  by  the  record,  it  can  have  no  other  name  by  use,  nor 
be  named  otherwise  than  the  King  by  his  letters  patent  has 
appointed,  and  the  Court  will  not  permit  it  be  sued  by  any 
Other  name. 

A  corporation  aggregate  which  has  a  head,  cannot  be  sued 
without  it,  because  without  its  head  it  is  incomplete  (c).  It 
IS  not  however  necessary  to  mention  the  name  of  the  head(^); 
nor  is  it  in  general  proper  to  make  individual  members  of  ag- 
gregate corporations  parties  by  their  proper  Christian  and 
Bumamesy  though  cases  may  occur  where  this  will  be  permitted 
for  the  purpose  of  compelling  a  discovery  from  them  of  some 
fact  which  may  rest  in  their  own  knowledge.    Thus  in  the 


(a)  AntM,  p.  S5. 
(6)  Bro.  Corp.  40. 


(e)  2  BacAb.  tit.  Corp.  [E.]e; 
pi.  2. 
(d)  3  SaUu  103 ;  1  teon.  S07. 
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case  pot  by  Lord  Eldcm,  in  Dummer  v.  The  Corporation  CorpotatioM 
of  Chippenkam  (e),  of  an  individual  corporator  whose  estate  ^  ^  '  » 
was  chaiged  with  a  rent  or  payment  to  a  charitable  institution, 
of  which  the  corporation  had  the  management,  and  who  had 
obtained  possession  of  the  deed,  his  Lordship  was  of  opinion 
that  upon  an  information  for  the  purpose  of  haying  the  estate  of 
the  charity  properly  administered  by  the  corpomtion,  it  would 
be  perfectly  competent  to  call  upon  the  mayor,  if  he  was  the 
indiTidual  implicated  in  that  conduct,  not  only  to  answer  with 
the  rest  under  their  common  seal,  but  also  to  answer  as  to  the 
circumstances  relative  to  the  deed  supposed  to  be  in  his  hands. 
So  also  in  the  principal  case,  which  was  that  of  a  bill  by  a 
scho<^master  against  a  corporation  (f)  who  were  trustees  of 
a  charity,  to  be  relieved  against  a  resolution  of  the  trustees 
by  which  he  was  deprived  of  ins  office  of  schoolmaster,  on  the 
ground  that  the  resolution  had  been  pronounced  by  five  of  the 
members  of  the  corporation,  from  improper  motives  with  refe- 
rence to  a  parliamentary  election,  to  which  bill  the  five  mem- 
bers wero  made  parties,  for  the  purpose  of  obtaining  from 
them  an  answer  upon  oath  as  to  their  alleged  improper  con- 
duct, a  demurrer  which  had  been  put  in  by  these  five  members, 
on  the  ground  that  no  title  was  shown  to  the  discovery  against 
them,  was  over^mled  by  Lord  Eldon. 

The  imctice  of  making  the  officers  or  servants  of  a  corpora-  Officers  of  cor- 
tion  parties  to  a  suit  for  the  pmpose  of  eliciting  firom  them  a  ]^^^  ™Y 
discovery  upon  oath  of  the  matters  chaiged  in  the  bill,  has  been  ties  for  the 
too  frequently  acted  upon  and  acknowledged,  to  be  now  a  matter  P'^T*^  ^  dii- 
of  doubt.    The  first  case  which  occurs  upon  the  point  is  an 
anonymous  one,  in  1  Vembn{g\  where  a  bill  having  been  filed 
against  a  corporation  to  discover  writings,  and  the  defendants 
answering  under  their  common  seal,  and  not  being  sworn, 
would  answer  nothing  to  their  prejudice,  it  was  ordered  that 
tiie  clerk  of  the  company  and  such  principal  members  as  the 
plaintiflF  should  think  fit,  should  answer  on  oath,  and  that  the 
Master  should  settie  the  oath ;  and  so  in  the  case  of  Wych  v. 
Mealiji),  where  a  bill  was  brought  against  the  East  India 


(•)  14  Yes.  8SS.  te)  Page  117. 

(/)  Xhunmer  v.  The  Corporation        {h)  3  P.  Wms.  310. 
(  CbippcaluuDv  vJbi  iupra. 
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Corporations 
Aggregate. 


but  not  where 
the  discoveiy 
would  be  pre- 
judicial  to  the 
corporation,  and 
not  necessaiy 
to  plaintiff) 

or  where  the 
officer  is  a  mere 
witness. 


Persons  against  whom  a  Suit  may  be  instituted : 

Company,  and  one  of  the  officers  of  the  company  waa  made  a 
defendant  in  order  to  discover  some  entries  or  orders  in  the 
books  of  the  defendant,  a  demurrer  by  the  officer  was  over- 
ruled. The  same  point  was  also  determined  in  Moodaley  v. 
Morton  (i),  in  which  case  it  was  held  that  if  a  person  has 
reason  to  suspect  that  he  has  sustained  an  injury  by  persons 
acting  under  the  authority  of  a  corporation,  but  cannot  ascer- 
tain how  far  they  are  concerned,  he  may  file  a  bill  against 
them  and  their  secretary  or  other  officer,  for  a  discovery, 
before  he  brings  an  action  at  law,  suggesting  that  he  intends 
to  bring  one,  but  cannot  do  it  without  the  discovery  prayed, 
because,  as  the  suit  against  a  corporation  is  by  original,  the 
discovery  may  be  necessary  before  he  can  sue  out  the  writ 
In  such  case,  however,  if  the  discovery  would  be  prejudicial 
to  the  corporation,  and  not  be  necessary  to  the  plaintiff's  case, 
the  officer  need  not  discover  those  facts  (A). 

It  may  be  observed  here,  that  where  the  officer  of  the  cor- 
poration from  whom  the  discovery  is  sought  is  a  mere  wit- 
ness, and  the  facts  he  is  required  to  discover  are  merely  such 
as  might  be  proved  by  him  on  his  examination,  he  ought  not 
to  be  made  a  party.  Thus,  where  an  officer  of  the  Bank  of 
England  was  made  a  party,  for  the  purpose  of  obtaining  £rom 
him  a  discovery  as  to  the  times  when  the  stock  in  question  in 
the  cause  had  been  transferred,  and  he  demurred  to  the  bill, 
the  Vice-Chancellor  (Sir  J.  Leach),  allowed  the  demurrer,  on 
the  ground  that  the  officer  was  in  that  case  merely  a  wit- 
ness (/). 


(t)  1  Bit).  C.  C.  469.  It  should 
be  observed  here,  that  Lord  Eldon, 
in  I>uiiwfMr  v.  The  Corporation  of 
Chippetikam,  uki  tupra,  mentioned  it 
as  his  opinion,  that  the  case  of 
Steward  v.  Th$  Eatt  India  Company, 
2  Vem.  S80,  in  which  a  demurrer  to 
a  bill  against  the  Company  and  one 
of  its  servants,  is  reported  to  have 
been  allowed,  is  a  misprint;  and 
that  instead  of  stating  tnat  the  de» 
jnurrerwas  allowed  without  putting 
them  to  answer  as  to  matter  of  ^aud 
and  contrivance,  which  is  nonsense, 
it  should  have  been,  that  the  de- 
murrer was  disallowed,  with  liberty 


to  insist  by  their  answer  that  they 
should  not  be  compelled  to  answer 
the  charges  of  fntuci.  Sec. ;  bat  may 
it  not  have  been  that  the  bill,  which 
was  against  arbitrators  as  well  as  the 
servants  of  the  Company,  and  who 
all  joined  in  demuiring,  contained  an 
allegation  of  fraud  and  contrivance, 
and  that  one  of  the  questions  aigued 
had  been  whether,  although  they  had 
demurred  to  the  bill,  thev  ought  not 
to  have  supported  their  demurrer  by 
an  answer  denying  the  allegatioost 

(k)  2Bac.Ab.Corp.lS.9. 

(/)  How  V.  Best,  6  Mad.  19. 
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Bat  although  it  is  not  an  unusual  practice  to  make  the     Corporations 

clerk  or  other  principal  officer  of  a  corporation  a  party  to  a    ,    gg^g*   •  , 

suit  against  such  corporation,  for  the  purpose  of  eliciting  from  Corpontkm 

him  a  discovery  of  entries  or  orders  in  the  hooks  of  the  cor-  ^?°**  ^  "^® 

,  ,   .  ,  ...„,,  -  fulltiiswer; 

poration,  yet  where  such  is  noi  the  case,  it  is  still  the  duty  of 

the  corporation,  when  informed  hy  the  information  of  the  nature 

tod  extent  of  the  claims  made  upon  them,  to  cause  diligent  and  for  this 

examination  to  he  made  before  they  put  in  their  answer,  of  all  purpp^  ^  ^^^ 
,     .  .  ...  munioDents  and 

deeds,  papers  and  muniments  m  their  possession  or  power,  )x>oks  in  their 

md  to  give  in  their  answer  all  the  information  derived  from  PMsession  to 

DO  SOftlchod  * 

such  examination;  and  it  was  said  by  Sir  J.  Leach,  M.R.,  ' 

that  if  a  corporation  pursue  an  opposite  course,  and  in  their 
answer  allege  their  ignorance  upon  the  subject,  and  the  in- 
formation required  is  afterwards  obtained  from  the  documents 
scheduled  to  their  answer,  the  Court  will  infer  a  disposition  otherwise  they 

on  the  part  of  the  corporation  to  obstruct  and  defeat  the  course  T'^  be  liable  to 
.  ,         ,  1     .,,    1^  ,  .,    ,  thecostsofthe 

of  justice,  and  on  that  ground  will  charge  them  with  the  costs  suit. 

of  the  suit  (m). 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  Answer  under 
must  a]^)ear  and  defend,  and  be  proceeded  against  in  the  same  ^™"*>''  ^»'« 
manner  as  if  he  were  a  private  individual.  But  where  cor- 
porations aggregate  are  sued  in  their  corporate  capacity,  they 
must  appear  by  attorney,  and  answer  under  the  common  seal 
of  the  corporation ;  but  if  those  of  which  the  corporation  con- 
sists he  charged  as  private  individuals,  they  must  answer  upon 
oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  Method  of  pro- 

to  put  in  their  answer,  and  the  head  or  other  person  who  has  [k^k°L^^^'^ 

the  custody  of  the  common  seal  refuses  to  affix  it,  application  other  person 

must  be  made  to  the  Court  of  King's  Bench  for  a  mandamus  ^^"'^^t  ^^  , 

^  common  seal 

to  compel  him,  and  in  the  meantime  the  Court  of  Chancery  refuses  to  affix 

will  stay  the  process  against  the  corporation  (n).  >^ 

A  corporation  aggregate  being  an  ideal  and  invisible  per-  Corporation 

son,  existing  only  in  contemplation  of  law,  cannot  be  attached  n^f ufs^Uched  • 

or  apprehended ;  the  proceedings  against  them,  either  for  the 

(m)  Attomev-general  w.  The  Bur-        (n)  Rex  «.  Wyndham,  Cowp.  ST7  j 
gesses  of  East  Keiford,  2  Myloe  Ac  K.    2  Bac.  Ab.  tit.  Corp.  13. 
S5. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Corporations 
Aggregate. 

' V ' 

but  must  be 
proceeded 
against  by  </u- 
trhigat. 


Alias  ditiringas. 


Pluriei  dU' 
tringas. 


SequestratioD ; 


how  discharged. 


purpose  of  compelling  an  appearance  or  an  answer,  are  therefore 
commenced  by  distraining  the  property  of  the  corporation. 

For  this  purpose  a  writ  of  distringas  is  the  first  process. 
It  is  a  writ  issuing  out  of  the  Court  of  Chancery,  directed  to 
the  sheriff,  commanding  him  to  distrain  the  land,  goods  and 
chattels  of  the  corporation,  so  that  they  may  not  possess  them 
till  the  Court  shall  make  other  order  to  the  contrary,  and  that 
in  the  meantime  he  (the  sheriff)  do  answer  to  the  Court  for 
what  he  so  distrains,  so  that  the  defendant  may  be  compelled 
to  appear  in  Chancery,  and  answer  the  contempt.  Upon  this 
writ,  if  the  corporation  has  property,  the  sheriff  usually  leries 
40  s.  only,  and  makes  his  return  accordingly ;  and  if  this  exe- 
cution does  not  procure  the  obedience  of  the  corporation,  an 
alias  distringas,  which  is  a  writ  commanding  the  sheriff  again 
to  distrain  the  goods  and  chattels,  lands  and  tenements  of  the 
corporation,  may  be  obtained.  Upon  this  writ  the  sheriff 
usually  levies  4/.,  and  if  afler  that  the  corporation  still  con- 
tinue disobedient  a  pluries  distringas  issues.  There  must  be 
fifleen  days  between  the  teste  and  return  of  each  of  these 
writs.  If  the  last-mentioned  distringas  fails  of  effect,  upon 
the  pluries  distringas  being  returned  by  the  sheriff,  a  commis- 
sion of  sequestration  may  be  obtained  against  the  corporation. 
This  commission  is  usually  directed  to  five  persons  named  by 
the  plaintiff,  directing  them  to  sequester  the  goods  and  chat- 
tels, the  rents  and  profits,  and  real  estate  of  the  corporation, 
until  they  shall  appear  or  answer  the  plaintiff's  bill,  or  the 
Court  make  further  order  to  the  contrary.  A  sequestration 
cannot  be  discharged  till  the  corporation  have  performed  what 
they  are  enjoined  to  do,  and  paid  the  costs  of  the  several  dis' 
tringaseSy  and  of  the  sequestration,  including  the  commis- 
sioner's fees ;  b^t  upon  their  doing  this  they  may  upon  motion 
get  the  sequestration  discharged. 

After  a  sequestration  has  been  issued  against  a  corporation, 
the  plaintiff  may,  if  he  please,  set  down  the  cause  to  be  heard, 
and  have  the  bill  taken  pro  confesso  against  them,  in  the  same 
way  as  may  be  done  in  the  case  of  an  ordinary  person. 

In  Curzon  v.  The  African  Company  (o),  the  Lord  Keeper 

(o)  1  Vem.lSS. 
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(Nrnth)  10  reported  to  hare  mid»  that  he- did  not  see  how  a     Onporatieot 
company  who  had  no  property,  could  be  compelled  to  appear ;    .     ^i&^^ 
in  answ^er  to  which  it  was  said  in  argument,  that  in  such  a  process  to  com- 
case  the  plaintiff  might  sue  out  a  cUstrmgae  against  the  com-  Pf  1  appearaoce 
pany,  and  have  it  returned  nihil,  and  so  get  sequestration  when  it  has  no 
against  them,  and  then  by  the  course  of  the  Court  the  plain-  property. 
tiff  need  not  bring  them  to  a  hearing;  but  in  the  ease  of 
SalmoM  r.  The  Hambarough  Company  (p),  another  method 
was  adopted  to  compel  the  appearance  of  a  corporation  which 
had  no  property  by  which  they  could  be  distrained.    The  bill 
was  filed  to  recover  payment  of  a  sum  of  money  which  had 
been  lent  to  the  Company  by  the  plaintiff,  and  alleged  that 
the  Company  had  been  incorporated  by  letters  patent,  and  had 
power  to  make  bye-laws,  and  to  assess  ratea  upon  cloths,  &c. 
(which  was  the  commodity  they  dealt  in),  and  by  poll  to  defray 
the  necessary  charges  of  the  Company,  and  that  the  Company 
had  imposed  rates  accordingly,  and  that  they  thereby  had  got 
great  credit,  and  had  borrowed  great  sums  of  money  under 
their  common  seal,  and  particularly  that  the  plaintiff  had  lent 
than  money  upon  that  security  many  years  since.     The  bill 
went  on  to  charge,  that  the  Company  having  no  common  stock, 
the  plaintiff  had  no  remedy  at  law  for  his  debt ;  but  charged, 
that  Uie  usage  had  been  to  make  taxes  and  levy  actions  upon 
their  members,  to  bear  the  charges  of  their  Company  and  to 
pay  their  debts,  but  that  the  Company  now  refused  to  execute 
that  power ;  and  alleged,  that  divers  members  of  the  corpora- 
tion, who  were  made  defendants  by  name,  refused  to  meet  for 
the  porpose  of  laying  taxes,  &c. 

To  this  bill  the  corporation,  upon  being  served  with  process, 
and  having  nothing  by  which  they  could  be  distrained,  refused 
to  appear ;  but  the  individual  members  of  the  Company  who 
were  served,  appeared,  and  demurred  to  the  bill.  The  demur-< 
rer  upon  argument  was  allowed,  and  the  bill  was  dismissed  as  to 
thoee  defendants ;  whereupon  a  petition  of  appeal  was  preferred 
to  the  House  of  Lords,  admitting,  that  in  the  ordinary  course  of 
proceeding  in  Chancery,  tiiat  Court  could  not  help  the  plaintiff, 
but  suggesting  that  in  cases  of  this  description  the  House  of 

(fi)  1  Chan.  Ca.  206-7. 
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Corporations     Lords  had  given  special  directions  to  the  Conrt  of  Chanceiy  to 
^    ggregae.      i^iieve,  which  it  had  accordingly  done,  and  citing  two  pre- 
cedents against  companies  in  London  for  that  purpose. 

To  this  petition  the  defendants  particularly  named  put  in  an 
answer,  plea  and  demurrer ;  but  the  Company,  though  sereral 
times  summoned,  did  not  appear;  and  after  hearing  the  appeal 
in  their  absence,  the  House  of  Lords  ordered  that  the  dis- 
mission should  stand  reversed,  and  that  the  Lord  Chancellor 
should  retain  the  bill,  and  that  the  Court  of  Chanceiy 
should  issue  forth  the  usual  process  of  that  Court,  and  if 
cause  be,  process  of  distringas  thereupon  against  the  said  cor- 
poration, provided  the  said  process  be  served  one  month  before 
the  return  thereof;  and  if  upon  return  of  the  said  process  the 
said  corporation  should  not  file  an  appearance,  or  should  ap- 
pear and  not  answer,  the  said  bill  should  be  taken  pro  confesso, 
and  a  decree  should  thereupon  pass  ;  but  in  case  the  said  cor- 
poration should  appear  and  answer  within  the  time  aforesaid, 
then  that  the  Court  of  Chancery  should  proceed  to  examine 
what  the  plaintiff's  just  debt  was,  and  should  decree  the  said 
Company  to  pay  so  much  money  as  the  same  should  appear  to 
amount  unto,  with  reasonable  damages ;  and  in  case  the  cor- 
poration should  not  pay  the  sum  decreed  within  ninety  days 
aflter  the  service  of  the  said  decree  upon  their  governor, 
deputy  governor,  treasurer,  clerk  or  secretary  for  the  time 
being,  then  that  the  Lord  Chancellor  or  Lord  Keeper  for  the 
time  being  should  order  and  decree  that  the  governor  or  deputy 
govevnor,  and  the  twenty-four  assistants  of  the  aaid  Company, 
or  so  many  of  them  as  by  the  tenor  of  their  charter  constituted 
a  quorum  for  the  making  of  leviations  upon  the  trade  or  mem- 
bers of  the  said  Company,  should  within  such  time  aa  by  the 
Lord  Chancellor  or  Keeper  should  be  thought  fit,  make  socb 
a  leviation  upon  every  member  of  the  said  Company  as  was 
contributary  to  the  public  charge,  as  should  be  sufficient  to 
satisfy  the  said  sum  to  be  decreed  to  the  plaintiff  in  thatciiiuo, 
and  to  collect  and  levy  the  same,  and  to  pay  it  over  to  the 
plaintiff  as  the  Court  should  direct ;  and  such  a  leviation  was 
to  be  put  into  writing,  and  signed  with  the  hand  of  the  governor, 
deputy  governor  and  assistants  of  the  aforesaid  Company  for 
the  time  being,  and  so  many  of  them  as  by  the  constitution  of 
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the  said  charter  made  a  quorum ;  and  in  case  they  should  not     Corporations 

make  or  return  such  leviations  as  aforesaid,    then   it  was   ^ ^\^     '  - 

ordered  that  the  Lord  Chancellor  or  Lord  Keeper  might  issue 
process  of  contempt  against  them  as  is  usual  against  persons 
ia  their  natural  capacity,  and  if  by  the  said  time  so  to  be 
limited  by  the  said  Court  of  Chancery  the  said  money  so  to  be 
assessed  should  not  be  paid,  then  and  from  thenceforth  every 
person  of  the  said  Company  upon  whom  such  a  leviation 
should  be  made  was  to  be  liable  in  his  natural  capacity  to  pay 
his  quota  or  proportion  assessed.  And  the  Lord  Chancellor  or 
liord  Keeper  was  to  order  or  decree,  that  such  process  should 
issae  against  any  such  member  so  refusing  or  delaying  to  pay 
his  quota  or  proportion,  as  is  usual  against  persons  charged  by 
the  decree  of  the  said  Court  for  any  duty  in  their  several 
capacities.  And  if  the  total  so  returned  and  filed  with  the 
register  should  not  amount  to  so  much  as  should  be  sufficient 
to  satisfy  the  sum  decreed,  with  respect  had  to  such  persons  as 
should  make  it  appear  that  they  were  overcharged,  or  ought 
not  to  be  charged  at  all,  then  the  said  Lord  Chancellor  or  Lord 
Keeper  for  the  time  being  might  from  time  to  time  order  that 
a  new  leviation  should  be  made  and  returned  into  the  registers 
of  the  Court  of  Chancery,  of  such  sum  as  should  be  sufficient 
by  way  of  supplement  for  that  purpose,  to  the  payment  whereof 
erery  individual  person  was  to  be  bound  in  such  manner  as 
aforesaid. 

It  appears  by  the  same  Report,  that  afterwards,  upon  a  motion 
grounded  on  the  above  order,  the  Court  ordered  the  dismission 
of  the  bill  to  stand  reversed,  and  the  bill  to  be  revived,  and 
that  process  and  other  proceedings  issued  as  was  thereby 
directed.  Accordingly,  the  treasurer  and  secretary  were  served 
with  a  distringas  against  the  Company,  and  a  copy  of  the 
lords'  order,  to  which  the  sheriff  returned  nulla  bona,  and  no 
appearance  was  made.  The  cause  was  afterwards  heard,  and 
the  bill  taken  pro  confesso  against  the  corporation,  and  the 
defendants  were  decreed  to  pay  the  plaintiff's  debt  according 
to  the  Lords'  order. 

The  same  process  of  distringas  and  sequestration  issue  to  process  to  en- 
compel  the  performance  of  an  order  or  decree  against  a  corpo-  fo'^c  obedience 
ration,  as  to  compel  an  answer.     Upon  service  of  the  writ  of  order, 

VOL.  I.  o 
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Persons  against  urkom  a  Suit  may  be  instituted : 


CotpontioQt 
AgvregAte. 


One  dittrinzaa 
only  Dece&&ary 
before  seques- 
tration. 


Process  to  en- 
force payment 
of  costs* 


— -—  ansfrer  to 
examination. 


Joint  Stock 


extentioii  of  the  decree  uid  default,  a  distringas  iMoei  with- 
out order  (q).  The  form  is  the  Bame  as  that  of  a  distringas  to 
eompel  appearance  or  answer,  but  the  iudof^ement  explains 
the  purpose  (r).  Upon  the  return  of  the  distringas  an  order 
may  be  obtained  for  a  sequestration  as  of  course,  without  suin^ 
out  an  alias  or  a  plurits  as  upon  mesne  processes).  In  such 
ease,  howerer,  the  order  is  only  ut  order  nisi  in  the  irst 
instanee,  and  may  be  had  upon  a  motion  of  course.  If  there 
is  anj  inegularity  in  the  form  of  the  proceedings,  the  de- 
fendants may  avail  themselves  of  it  on  showing  cause  against 
making  the  order  ahsolutc,  and  not  by  moving  to  appear  to  tlie 
tUstrimgas^  and  then  moving  to  discharge  the  sequestration. 
If  no  irregularity  is  riiown  in  the  process,  the  order  is  made 
ibsolttte  upon  notion  (/). 

Payment  of  costs  may  be  enforced  against  a  eorporation  by 
the  same  process  as  the  decree,  except  that  a  subpoena  issues 
in  tlie  lint  instance  instead  of  a  writ  of  execution  (u).  It  is 
ID  be  observed,  that  in  the  order  made  in  the  case  of  Lowten 
▼k  The  Mayer  of  Colchester  (x),  it  appears  that  the  subpoena 
§0^  coils  Waft  issued  ill  pursuance  of  an  order  obtained  for  that 
pttrpoee  ;  there  is,  however,  no  occasion  for  such  an  order,  as 
a  subpoena  tot  costs  issues  without  order  (y). 

If  a  cofe'poration  agginegate  omit  to  put  in  an  examination  to 
ifetem>galorieB  exhibited  under  a  decree,  or  if  they  put  in  an 
insufficient  examination,  an  order  may  be  obtained  for  a  seques- 
tration, Olklefts  the  examination  is  put  m  within  four  days,  which 
ttpoft  de&nlt  will  be  made  absolute  <z). 

The  exttlttination  of  a  oMi)Oration,  like  Its  answer,  must  be 
Qwtor  the  ooftuBOn  seal. 


By  6  Oeo.  4, 

c 

of 


c«  Oly  propcfty 
~  individnal 


nbenof 
4fi€itaiD  corpora 
tions  made 
liable  to  debts, 
&ex>fthecor. 
pofalioa. 


It  should  be  stated  here,  that  by  the  Act  of  6  Geo.  4»  c.  91, 
before  referred  to  (a),  it  is  amongst  other  things  enacted,  that 
in  any  charter  hereafter  to  be  granted  by  His  Majesty,  his 

(q)  I  Har.  140;  Harvey  v.  tlast 
India  Company,  Prec  Cb.  129; 
2  Vem.  S95. 

(r)  Lowten  v.  Mayor  of  Colches- 
ter, s  M^.  sa. 

(i)  Ibid. 

(0  Ibid. 


{u)  Lowten  o.  Itf  ayor  of  Colches- 
ter, S  Mer.  646,  n. 
Utntupra* 

Seton  on  Decrees,  430. 
y-,  AitOfBey*genenu  v»  Corpora- 
tion  of  Winchester,  S«Uni,  428-430. 
(a)  AnU,  p.  31. 
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\mn  or  ineoeaMn,  for  tbe  incorponttioii  of  any  eompimy  or     Joai  9teck 
body  of  penons,  it  ahall  and  may  be  lawful  in  and  by  such   ,  Companm^^ 
cbaiter  to  declare  and  provide,  that  the  members  of  each  cor- 
poiation  shall  be  indiTidiially  liable  ia  their  persons  and  pro* 
perty  for  the  debts,  contracts  and  engagements  of  such  corpo- 
ntioiia,  to  svch  extent,  and  subject  to  such  regulations  and 
restrictions  as  His  Majesty,  hi^  heirs  or  sueceasors  may  deem 
fit  and  proper,  and  as  shall  be  declared  and  limited  in  and  by 
such  idiarter;   and    the  members   of  such  eorpoiation  dliaU 
thereby  be  rendered  so  liid>le  accordingly.    By  the  subsequent  Joint  stock 
Act,  4  &  6  Will.  4,  c.  94,  also  mentioned  in  a  preceding  chap-  ^^T^V^l 
ter(6),  as  haTing  been  passed  to  enable  His  Majesty  to  invest  c94; 
trading  and  other  companies  with  the  powers  neceseary  for  the 
due  conduct  of  tiieir  alEurs,  and  for  the  security  of  the  rights 
and  interests  of  their  creditofs,  power  has  been  given  to  Hie 
Majesty,  by  letters  patent  under  tiie  Great  Seal  of  tiie  United 
Kingdom  of  Great  Britain  and  Ireland,  er  in  Scotland  under 
the  Seal  appointed  by  the  Articles  of  Union  to  be  used,  in*- 
stead  of  the  Great  Seal  thereof,  to  grant  to  any  company  or 
bedy  of  persons  associated  togetlier  for  any  trading,  charitable, 
Ikerary  or  other  purposes,  and  to  the  heirs,  execttt<»s,  admi*- 
nistratora  and  assigns  of  any  audi  persons,  although  not  incor- 
porated by  such  letters   patent,  the   same  privileges  iriiidi 
according  to  the  rales  of  the  common  law,  or  in  pursuance  of 
the  above  Act  of  tiie  6  Geo.  4,  c.  91,  it  would  be  competent 
to  His  Majesty  to  grant  to  any  such  company  or  body  of  per- 
sons, in  and  by  any  charter  of  incorporation,  and  especially 
the  privilege  of  maintaining  and  defending  actions,  suits,  pro-  j^i^y  defend  in 
secutaons  and  other  proceedingB,  both  at  law  and  in  equity,  in  the  name  of 
the  name  or  names  of  any  one  or  more  of  the  principal  eftcens  offiee^*^ 
for  the  time  being  of  any  such  associations  re^>6elavely. 
And  it  is  provided,  that  in  all  cases  where  such  letters  patent  individual 
shall  be  granted  to  such  company  or  body  of  persons,  it  shall  members  may 
be  lawful  in  all  suits  or  proceedings  in  equity  commenced  or  asdefendants 
instituted  against  the  principal  officer  or  officers  of  such  com-  ^^^  ^^®  purpose 
pany  or  body  of  persons,  to  join,  for  the  purpose  of  discovery  ^^* 

in  such  siuts  or  proceedings,  any  member  or  members  of  such 

(5)  Ante,  p.  31. 
o2 
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Joint  Stock 

Companies^. 

* ^ ^ 

Subject  to  pay- 
ment of  costs 
by  plaintiff. 

Decrees,  &c. 
to  have  the 
same  operation 
upon  the  pro- 
perty of  indi- 
vidual members 
as  if  they  had 
been  parties ; 


but  execution 
not  to  issue 
a^inst  them 
without  leave 
of  the  Court, 
to  be  granted 
on  motion ; 

but  not  after 
three  years  from 
the  time  when 
such  person 
shall  have 
ceased  to  be 
a  member. 

Lists  of  mem- 
bers, &c.  to  be 
filed  with  clerks 
of  the  iMitents. 


coin|Minyy  as  the  nominal  defendant  or  defendants  for  or  on 
behalf  of  such  company  or  body  of  persons,  subject  to  the 
payment  by  the  plaintiffs  of  such  costs  as  the  Court  in  which 
such  proceedings  may  be  had  shall  in  that  behalf  order  or 
direct. 

By  the  third  section  it  is  enacted,  that  any  decree,  judg- 
ment, order  or  interlocutor  made  or  pronounced  in  any 
action,  suit  or  proceeding  in  any  Court  of  Law  or  Equity 
against  any  officer  of  any  such  company,  body  or  association 
named  as  aforesaid,  shall  have  the  like  effect  and  operation 
upon  and  against  the  property,  funds  and  effects  of  such  com- 
pany, body  or  association,  and  upon  and  against  the  persons 
and  property  of  every  and  any  member  thereof,  as  if  such 
company,  body  or  association,  and  such  member  or  members 
thereof,  had  been  a  party  or  parties  to  such  action,  suit  or 
proceeding,  and  as  if  such  decree,  judgment,  order  or  inter- 
locutor had  been  pronounced  against  such  company,  body  or 
association,  or  against  every  or  any  such  member  or  members 
thereof :  Provided  that  no  diligence  or  execution  shall  pass 
or  be  issued  thereon  without  leave  first  granted  in  open  court 
by  the  Court  in  which  such  decree,  judgment,  order  or  inter- 
locutor was  made  or  pronounced,  and  which  motion  shall  be 
made  on  notice  to  the  person  or  persons  sought  to  be  chai^ ; 
nor  after  the  expiration  of  three  years  next  after  such  person 
'or  persons  shall  have  ceased  to  be  a  member  of  such  company, 
body  or  association.  And  by  the  fourth  section  it  is  provided, 
that  the  principal  officer  or  officers  for  the  time  being  of  such 
company  or  body  of  persons  to  whom  such  letters  patent  shall 
be  gpranted,  shall,  in  the  first  week  of  the  month  of  June  and 
in  the  first  week  of  the  month  of  December  in  each  year  dur- 
ing the  continuance  of  such  letters  patent,  cause  a  true  list  of 
the  names  of  all  the  then  existing  members  of  such  company 
or  body  of  persons,  with  their  respective  places  of  abode  and 
description,  to  be  filed  with  the  clerk  of  the  patents,  and  that 
the  same  shall  be  open  for  inspection  at  all  reasonable  times 
by  any  person  requiring  the  same  (c). 

(c)  For  the  remaining  clauses  of  thereoC  and  to  the  advertising  the 

this  Act,  as  far  as  relates  to  regis-  appointment,  death,  Uc,  of  the  offi- 

tering  and  advertising  the  grants  of  cers,  vide  antt,  p.  32« 
letters    patent    made  in    pursuance 
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No  decision  has  yet  been  come  to  by  the  Courts  npoa  any      Joint  Stock 
point  of  practice  relating  to  corporations  or  joint  stock  asso-  mpaniCT>^ 

ciations  formed  under  the  sanction  of  the  preceding  Acta  of 
Parliament ;  it  is  however  presumed,  that  in  all  suits  com- 
menced against  the  officers  of  assodations  established  under 
the  authority  of  the  latter  Act,  the  proceedings  must  be  the 
same  as  they  would  be  in  case  the  same  person  were  sued  in 
his  individual  capacity. 

With  respect  to  proceedings  against  joint  stock  companies 
existing  under  private  Acts  of  Parliament,  they  must  depend 
entirely  upon  the  provisions  of  the  Act  under  which  they  are 
constituted ;  nothing  can  therefore  be  added  in  this  place, 
beyond  caUing  the  reader's  attention  to  the  observation  of  Lord 
Eidon  upon  these  companies,  in  his  judgment  in  Van  Sandau 
T.  Moore  (d),  which  has  been  before  noticed,  and  to  the  ob- 
servations already  made  in  treating  of  suits  instituted  on  behalf 
of  this  description  of*  associations  (e). 


In  pursuance  of  the  arrangement  suggested  in  the  com-  Bank  of  Emr- 
mencement  of  this  Chapter,  the  reader's  attention  will  be  here  ^^  >  ^"^ 
called  to  the  peculiarities  of  practice  consequent  upon  making  sou'£  SeTEomi 
certain  corporations  parties  to  a  suit,  who,  although  they  have  P^7- 
no  interest  in  the  subject-matter,  are  nevertheless  sometimes 
brought   before  the  Court  in  respect  of  their  situation  as 
managers  of  certain  public  stocks,  the  management  of  which 
has  been  entrusted  to  them  by  different  Acts  of  Parliament. 
These  corporations  are  the  Bank  of  England,  the  East  India 
Company,  and  the  South  Sea  Company. 

The  Governor  and  Company  of  the  Bank  of  England,  the  May  be  made 

United  Company  of  Merchants  trading  to  the  East  Indies,  and  V^^^  *?  ^  >nit 

the  Governor  and  Company  of  Merchants  of  England  trading  transfer  of  stock 

to  the  South  Seas  or  other  parts  of  America,  may  be  made  ^T  {»f yment  of 

1    .  »i.  1  ,,  dividends, 

parties  to  a  suit  relating  to  any  public  stock  standing  in  their 

books,   for  the  purpose  of  compelling  or  authorizing  such 

companies  to  suffer  a  transfer  of  such  stock  to  be  made  in 

their  books,  and  also  of  praying  an  injunction  against  their 

(d)  1  Russell,  441-458.  (e)  Ante,  p.  30. 
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Persons  against  wk&m  a  Suit  fnay  be  instituted: 


Bank  Ot 
England,  6ct. 


By  40  Geo.  8, 
c.  36,  Bank  of 
England  may 
be  compelled  to 
suffer  a  transfer 
of  stock,  or 
payment  of 
dividends  -, 


or  may  be  re* 
strained  by  in- 
junction from 
suffering  such 
things  to  be 
done,  although 
not  pAnifei  fo 
a  suit. 


pefinitting  such  trannfer ;  and  foraierly  it  appears  to  have  been 
the  practice  to  make  them  parties  in  all  cases  of  that  descrip- 
tion, and  an  opinion  stated  to  have  been  expressed  by  Lord 
Kenyon,  that  notice  to  the  Bank  without  more  would  operate 
as  an  injunction,  was  denied  by  Lord  Eldon  in  Temple  ▼.  The 
Bank  of  England  (/),  who  observed,  that  the  Bank  would 
ftever  admit  that,  even  upon  a  subpoena  and  bill  filed. 

In  order  to  save  the  expense  of  making  these  companies 
parties,  an  Act  of  Parliament  was  passed,  40  Geo.  3,  c.  36, 
whereby  it  is  enacted,  that  it  shall  be  lawful  for  any  of  His 
Majesty^s  Coufts  of  Equity,  before  or  upon  hearing  any  cause 
depending  therein,  to  order  the  Governor  and  Company  of  the 
Bank  of  England  to  suffer  a  transfer  of  stock  standing  in  their 
books  to  be  made,  or  to  pay  any  accrued  or  accruing  dividends 
thereon,  belonging  to  or  standing  in  the  names  of  any  party 
to  a  suit,  as  such  Courts  may  deem  just,  or  to  issue  an  injunc- 
tion to  restrain  them  from  suffering  any  tfansfer  of  such  stock, 
or  from  paying  any  dividends  or  interest  accruing  or  accrued 
thereon,  although  such  Governor  and  Company  are  not  parties 
to  the  suit  in  which  auch  decree  or  order  shall  be  made,  such 
Courts  being  satisfied  by  the  certificate  of  the  accountant  of 
the  said  corporation,  duly  signed  by  him  as  thereinafter  ia 
directed,  that  the  stock  required  to  be  transferred  is  standing 
in  their  books  in  the  names  of  the  peiiHms  or  person  required 
to  transfer  the  same,  or  of  the  persons  or  person  to  whom 
they  or  he  are  or  is  Uie  legal  representative ;  and  that  after 
due  service  of  a  short  order  upon  the  said  Governor  and  Com- 
pany, or  their  proper  officer,  which  i^all  contain  no  recital  of 
the  pleadings  or  other  matter  than  the  title  of  the  eanse  and 
the  ordering  part  of  such  decree  or  order  which  respects  the 
said  Governor  and  Company,  and  for  which  the  sum  of  18  «. 
and  no  more  shall  be  paid,  like  process  shall  iasne  to  enibrce 
such  order  or  decree  as  to  enforce  Uiem  against  any  party  to 
a  suit  deponing  in  such  Court.  And  f»r  the  better  enabling 
any  party  to  a  suit  to  obtam  and  prodnoe  such  certificate  in 
Court,  it  is  enacted,  that  upon  request  in  writing,  aigoed  by 
tiie  clerk  in  court  (or  other  officer  answering  thereto),  and  the 


(/)  6  Ves.  no.  rrt. 
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solicitor  ocmcemad  in  the  cauae  for  the  party  applying,  which  3u^  9$ 
shall  state  the  cauae,  and  for  what  parties  they  are  concerned,  ^  ^*^  *  *^ 
the  Governor  and  Company  of  the  Bank  of  England  shall 
deliver  or  cause  to  be  delivered  to  the  said  clerk  in  court  or 
other  offic^Vy  and  solicitor,  or  one  of  them,  a  certificate  signed 
by  their  aeeounlant,  string  the  amount  of  such  stock  or  divi- 
deodsi  and  in  whose  names  or  name  such  stock  is  standing  in 
their  books,  and  if  it  be  particularly  squired  (but  not  other^ 
wise),  when  such  sto^k  or  any  part  thereof  was  tran^erredi 
and  by  whom  I  for  the  signing  of  which  request  in  writing 
there  abdl  he  paid  tQ  such  «lerk  in  court  or  ^ther  ofiBcer  ft 
fee  of  6/.  8  4*  and  no  pnpre ;  and  fo  such  solicitor  for  the  draw^ 
iag,  copying,  and  delivering  of  the  same  at  the  Bank,  a  fee  of 
13««  4d.  and  no  mor9 ;  and  to  the  pfficer  making  out  and  de- 
iivertng  such  c^rtifioate,  a  &e  of  %s.  64>  and  no  more ;  it  is 
fMovided  ii#vartheh»sii,  that  nothing  therein  coatai9e4  /ihall  ex- 
tend to  any  caae  whef«  any  fujrther  dis4^very  is  wanted  than  i^ 
thereinbefore  exprewly  m^ntionp4t  nor  to  ai^y  qbi^  wh^ra  the 
said  Oovemor  and  Company  daiip  any  interest  in  or  lien  upon 
tho  said  fund,  bat  th#t  in  s^t^h  m^  i%  #haU  be  neeepsary  to 
mabi  them  a  paHy  to  aupb  a«it,  m  if  ^  Act  h^d  ^ever  ha^ 
madet  and  thai  if  any  special  nu^tt^r  shall  aris^  which  in  the 
ofMBipB  of  ^  said  Oovamor  and  Company  shjdl  affect  ih^U 
intorsits,  or  which  may  he  'OJbjocted  vgmst  /Buffez^ng  a^cfi 
tanaftr  of  stock,  ii^.,  itab^  ho  {awA4  for  tbem  t9  stat^  anch 
otttter  to  the  Courts  hy  mo^on  or  petition  in  auc^  suit,  and 
that  execution  of  process  to  compel  such  trapjsfor,  dec,,  ahft}l 
he  snepeoded  until  final  9ri»f  «h^  be  made  theceon. 

By  the  iUnd  foeti$H»  it  i«  #n«cted^  that  in  all  auiis  thm 
dBpmdSMg  in  whdi  thf  ^ii4  Governor  and  Company  ;nay 
haivo  pat  is  their  anawfr,  not  chiming  any  inlerest  in  qit 
iian  npon  the  stock  raqnii^d  tP  ^  traasf^ned,  n^  further  pro- 
ceedings shall  bo  bad  against  Hk^m  ««  »  party  tP  fw^  fuMv^ 
but  that  the  biUs  shall  stand  diimissed  as  agfdn^t  them  j^ 
sndi  soits ;  and  that  in  all  such  suita  an  order  m>J  he  mad^, 
epon  nsotien  or  patlAion  as  of  course,  for  the  taxi^ig  of  their 
coats  already  incwred,  and  for  immediate  payment  thereof  by 
the  phuntiQs  in  any  Au<^h  suits  or  any  of  them,  subject  however 
to  any  further  order  as  between  the  other  parties  to  atich  suits 

o4 


Digitized  by  VjOOQ IC 


200 

Bank  of 

Eogland,  &c. 


May  still  be 
made  parties  to 
a  suit ; 


but  if  made  so 
unoecessarily, 
bill  v^Ul  be 
dismissed  with 
costs. 


Eflfect  of  notice 
upon  the  Bank. 


Persons  against  whom  a  Suit  may  be  instituted : 

respecting  the  final  payment  of  such  costs,  as  by  the  Court  id 
which  any  suit  may  be  depending  shall  be  deemed  just.  And 
it  is  by  the  fourth  section  further  enacted,  that  all  tlie  several 
regulations  and  provisions  thereinbefore  enacted  shall  extend, 
mutatis  mutandis y  to  every  case  where  the  United  Company 
of  Merchants  of  England  trading  to  the  East  Indies,  or  the 
Governor  and  Company  of  Merchants  of  Great  Britain  trading 
to  the  South  Seas  or  other  parts  of  America,  have  any  stock 
standing  in  the  books  of  such  respective  corporations  which 
may  now  be  or  hereafter  may  become  the  subject  of  any  suit 
in  equity  or  incidental  thereto,  saving  to  the  said  corporations 
respectively  the  like  right  of  being  made  a  party,  by  applying 
by  motion  or  petition  in  such  suits,  as  is  before  reserved  or 
given  to  the  Governor  and  Company  of  the  Bank  of  England. 

By  a  singular  mistake  in  penning  the  third  section  of  the 
above  Act,  the  latter  words  of  the  section  are  not  prospective, 
only  extending  to  causes  then  depending;  the  consequence 
is,  that  the  above-mentioned  pnblic  bodies  may  still,  if  the 
plainti£F  thinks  proper,  be  made  parties  to  a  suit,  and  demur- 
rers by  them  will  be  overruled  (g).  Some  check,  however,  \b 
provided  for  an  abuse  of  this  power,  by  a  declaration  of  Sir 
John  Leach,  V.  C,  that  where  the  Bank  has  been  unnecessa- 
'  rily  made  a  party,  the  bill  will  be  dismissed  as  against  it,  with 
costs  to  be  personally  paid  by  the  pla]nti£&'(A).  Where, 
however,  the  Bank  were  necessarily  made  parties  for  the 
security  of  a  legacy,  their  costs  were  ordered  to  be  paid  out 
of  the  capital  of  the  legacy  (i). 

Although  it  is  stated  above  that  the  opinion  expressed  hj 
Lord  Kenyon,  that  notice  to  the  Bank,  without  mcnre,  would 
operate  as  an  injunction  to  restrain  them  from  permitting  the 
transfer  of  stock,  was  denied  by  Lord  Eldon,  yet  it  seems 
that  where  the  Bank  has  been  made  a  party  to  a  suit,  piaying 
an  injunction  to  restrain  them  from  permitting  a  transfer  or 
payment  of  dividends,  a  notice  served  upon  them,  stating' 
that  a  bill  bad  been  filed,  and  what  the  object  was,  accompa* 
nied  by  a  subpcena,  will  have  the  effect  of  an  injunction  to 
restrain  the  transfer  {k) ;  and  that  in  such  case  if  the  plaintiff 

(g)  Temple  r.  Bank  of  England,  S86;  Skiymsher  r.  Northcote^  il»«  "• 
6  Ves.  770 ;  Attorney-gencral  v.  Gale,        (i)  Hammond  v.  Neame,  1  Swan, 

ib.  n.  35. 

W  Edfidge  v.  Edridge,  3  Mad.        (fc)  Ross  v.  Shearer,  5  Mad.  <«»• 
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in  the  cause  does  not  move  for  an  injunction  in  proper  time,        Bank  of 

the  other  defendants,  in  whose  names  the  stock  stands,  may   ^    ng^    »    c. 

appij  to  the  Court  to  permit  the  Bank  to  make  a  transferi 

which  it  will  order  to  be  done  after  a  certain'  day,  unless  in 

the  meantime  the  Court  shall  grant  an  injunction  to  restrain 

such  transfer  (/).     It  seems,  however,  that  an  application  to 

this  effect  cannot  be  made  on  behalf  of  the  Bank ;  and  that  if 

the  Bank  are,  in  consequence  of  their  refusal  to  permit  a 

transfer,  threatened  with  an  action  at  law,  they  must  file 

a  bill  of  interpleader  against  the  plaintiffs  at  law,  and  the 

odier  parties  claiming  an  interest  in  the  property  (m),  otherwise 

the  Court  would  in  fact  giro  the  plaintiff  an  injunction,  at  the 

request  of  a  defendant  who  had  no  interest  in  the  question  (n). 

Before  the  passing  of  the  above-mentioned  Act,  an  injunction  Injunctioo 
against  the  Bank  could  not  be  granted  by  the  Court  unless  upon  ^S^^''^^ 
notice,  nor  till  after  the  other  defendants  had  appeared  or  were 
in  contempt  (o),  unless  in  the  case  of  some  special  emergency, 
which  rendered  it  impossible  to  serve  notice  ;  and  it  seems  that 
the  same  practice  has  continued  since  the  Act,  and  that  an 
application  to  restrain  the  Bank  from  making  a  transfer,  with- 
out making  them  parties,  must  be  after  notice  to  the  other 
defendants,  unless  where  from  the  necessity  and  urgency  of 
the  case  notice  cannot  be  given,  in  which  case  the  apf^ication 
must  be  upon  affidavit,  verifying  that  such  urgency  and  neces- 
sity exist  (|>), 

'     Where  a  transfer  of  stock,  or  payment  of  dividends,  is  Of  proceedings 
sought  to  be  restrained,  the  usual  mode  of  proceeding  is  to  ^^  ^'^'J?^*" 
obtain  a  distringas  from  the  Court  of  Exchequer  a^nst  the  chequer. 
Bank,  and  to  serve  it  upon  the  secretary  of  the  Bank  of 
England,  accompanied  by  a  notice  that  the  object  of  the  Must  be  ac- 
distringas  is  to  prevent  the  transfer  of  the  stock,  or  payment  companied  by 
of  the  dividends,  &c.,  described  in  the  notice.     This  will  have  object  of  it. 
the  effect  of  restraining  the  transfer  or  receipt  for  a  limited 
time,  within  which  a  bill  may  be  filed  for  an  injunction,  &c. 

{I)  Boss  V,  Shearer,  5  Mad.  458.  call  for  a  transfer  of  funds,  vide  Bank 

(  m)  Birch  v.  Corbin,  1  Cos,  144.  of  England  v .  Lunn,  16  Ves.  509,  and 

(ft)  With  respect  to  the  right  of  the  cases  there  cited. 

the  Bank  of  England  to  apply  to  a  (o)  Doolittle  v,  Walton,  2  Dick. 

Coart  of  Equity  to  restrain  any  action  442. 

brought  against  it  by  an  executor  or  (p)  Hammond    v.  MaundreU>  6 

other  person  having  a  legal  right  to  Ves.  773,  n. 
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Bank  of  jf  no  bill  is  filed  after  service  of  the  distrinaas.  the  Court  of 

England,  &c.      •,      ,  .„  .       ,       ,  7.  .       , 

■^  Exchequer  will,  upon  motion  by  the  party  seeking  to  make  the 

transfer,  set  aside  the  distringaSy  with  costs  to  be  paid  by  the 

party  at  whose  instance  it  haa  been  issued  (q).    It  is,  however, 

the  usual  practice  of  the  Bank  to  give  notice  to  the  party  issuing 

the  distringas^  that  unless  a  bill  is  filed  and  an  iiyunctioQ  ob* 

tained  before  a  certain  day,  they  will  permit  the  trapsfer. 

AiiQx  diitringas.       It  seoms  that  in  strictness,  after  a  distringas  h«0  b^ea 

bill  ought  to       issued,  the  bill  ought  to  be  filed  in  the  Court  of  Exchequer, 

be  filed  in  the  ,    ,  .  ...  .  .     .  ,     -,.  ,  ..i 

Exchequer.  B^d  that  to  issue  one  with  intention  of  afterwards  filing  a  biil 
in  the  Court  of  Chancery,  is  an  improper  use  of  the  writ  (r) ; 
and  upon  this  ground,  where  in  the  oourse  of  hearing  a  mo- 
tion it  appeared  from  the  affidavits  filed  on  the  part  of  the 
plaintiff  that  the  distringas  had  been  isffued  for  the  purpose  of 
restraining  the  transfer  of  stock  till  a  hlU  could  be  fiM  in  the 
Court  of  Chancery,  Lord  Lyndhyrst,  L.  C,  B.,  mede  an  order 
to  set  aside  the  distringas  with  costs,  in  the  same  terms  es  the 
order  in  Scott  v.  The  Bank  of  England  (s). 
Not  bound  to  It  is  to  be  observed  here,  that  the  Bank  of  England  is  not 
Do^oe  a  tr^t  of  |K>and  to  take  notice  of  any  trust  affinistipg  public  stock  •tend- 
ing in  their  booke ;  all  that  they  have  to  do  ie  to  look  to  th^ 
legal  estate ;  and  therefore,  If  the  person  entitled  to  the  leg«l 
estate  applies  for  a  transfer  to  himself,  the  Bai^  mp«t  permit 
the  transfer,  and  am  not  bound  to  look  Airther  tp  /Me  whether 
the  stock  is  trust  stock.  Upon  this  ground,  where  a  bill  ws^ 
filed  against  ^  Bank,  to  compel  them  to  make  g^od  the  defi- 
ciency in  a  sum  of  stock  which  had  been  epecificelly  beqwMth^ 
to  a  tmstee^  who  wae  eko  the  exeeutor,  and  which  had  heea 
transfiBrred  to  the  trustee  and  executor,  and  aftenrard9  «<rf<i 
out  by  him,  it  was  dismissed  as  ageinst  the  Bank  (t).  Upon 
the  same  principle,  where  the  Bank  filed  a  bill  sgalnst  the 
executors  ia£  a  wiU^  to  restrain  tbeir  proeeediiig  in  en  9Ctm 
hfionght  by  them  agitnst  the  Bank,  in  eoneaquenee  of  th^ 
refusal  to  permit  a  transfer  to  the  exefCfitPrs  of  «|nck,  psxt  ^f 
the  testator's  residuary  estate,  which  had  been  bequeathed  to 

<f )  Scott  V.  Bank  of  England,  2  (s)  2  Yonnge  &  J.  S27. 

Younge  &  J.  327.  (/)  Haitga  v.  Bank  of  England, 

(r)  Fellowres  v.  Bank  of  England,  3  Ves.  55. 
1  Younge,  385. 
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(hem  npon  certain  trusts,  the  injunction  was  diBSolved,  on  the        Bank  of 
ground  that  the  Bank  had  a  good  defence  at  law  (ti).    Inasuh-  -    ^^  '      'j 
sequent  case,  where  a  similar  hill  was  filed  by  the  Dank,  to  re- 
strain an  action  by  the  executors,  the  order  made  was,  that  the 
Bank  permitting  the  transfer,  and  paying  to  the  defendant  the 
costs  at  law  and  in  equity  ^  the  action  should  be  discontinued  (x). 

It  is  to  be  observed,  however,  that  by  the  6  Geo.  1,  st.  2,  £<iect  of  a 
c.  19,  ».  90,  by  which  the  management  of  the  public  stocks  ofs^'^k!^"^* 
or  annuities  was  first  given  to  the  Governor  and  Company  of 
the  Bank  of  England,  the  stock  created  by  that  Act  was 
declared  to  be  personal  estate ;  and  by  the  12th  section  of  the 
same  Act  it  was  provided,  that  any  person  possessed  of  such 
stock  or  annuities  might  devise  the  same  by  will  in  writing, 
attested  by  two  or  more  credible  witnesses ;  but  that  such 
devisee  shall  receive  no  payment  thereupon  till  so  much  of  the 
will  as  relates  to  the  stock  or  annuity  be  entered  in  the  proper 
office  at  the  Bank;  and  that  in  default  of  such  transfer  or 
devise,  the  stock  or  annuities  were  to  go  to  the  executors  or 
administrators.  These  clauses  have  been  repeated  in  all  sub- 
sequent Acts  creating  stocks  of  this  nature,  and  hare  given 
rise  to  considerable  discussion,  as  to  whether  the  Bank  ara 
boond  to  take  notice  of  a  specific  devise  of  stock,  attested  by 
two  witnesses,  and  registered  according  to  the  provisions  of 
the  Acts,  and  whether  they  are  justified  in  resisting  a  claim 
lo  such  stock  set  up  by  the  executor.  This  appears  to  have 
been  first  discussed  in  the  case  of  Pearson  v.  The  Bank  of 
£ngi4mdiy)y  in  which  a  sum  of  stock  had  been  bequeathed 
to  the  plaintiff,  who  was  also  executor  of  the  will,  for  life,  and 
after  his  decease  to  Mn  White  absolutely,  who  aflerwards,  for 
a  valuable  consideration,  by  deed,  bargained  and  sold  all  his 
interest  in  the  stock  to  the  plaintiff.  The  bequest  had  been 
duly  registered  according  to  the  Act,  and  on  application  made 
to  the  Bank  by  the  plaintiff  and  White  to  transfer  the  stock  to 
the  plaintiff,  they  refused,  and  the  bill  was  filed  by  the  plaintiff 
and  White  against  the  Bank,  to  compel  them  to  make  the 

(«)  Bank  of  Eoglaod  o.  Mofiat,  6  Vea.  665. 
S  Bio.  C.  C.  260 ;  6  Yea.  668,  and        (y)  2  Bro.  C.  C.  620;  2  Cox,  175, 

note.  S«C. 

(x)  Baak  of  Eoglaad  v.  Parsons, 
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Bank  of  transfer ;  it  also  prayed  that  the  Bank  might  pay  the  costs  of 
the  suit.  It  was  insisted  on  the  part  of  the  Bank,  that  unless 
hy  transfer  inter  vivos ,  or  by  devise  by  will  properly  attested, 
stocks  were  not  properly  assignable ;  that  it  could  not  be  ex- 
pected the  Bank  would  take  upon  itself  the  hazard  of  deter- 
mining the  consequences  of  private  transactiom^  between  par- 
ties interested  in  the  fund ;  and  that  if  those  parties  dealt 
with  their  stock  in  any  other  manner  than  those  prescribed  by 
the  Acts  of  Parliament,  the  Bank  could  act  only  under  the 
decrees  of  courts  of  competent  jurisdiction.  Upon  hearing 
the  case,  Lord  Thurlow  was  of  opinion,  that  the  devise  of  the 
stock  was,  under  the  Acts  in  question,  in  the  nature  of  a  Par* 
liamentary  appointment  (z),  and  did  not  want  the  assent  of  the 
executor,  and  that  being  so,  the  practice  of  the  Bank  seemed 
strictly  right,  and  he  accordingly  gave  them  their  costs.  The 
same  rule  was  subsequently  followed  by  Lord  Loughborough, 
in  Marry att  v.  The  Bank  of  England,  and  in  Aynsworth  v. 
The  Bank  of  England  (a),  and  also  by  Sir  W.  Grant,  in  Austin 
V.  The  Bank  of  England  (Jb).  Where,  however,  a  bill  had 
been  filed  by  the  Bank,  to  restrain  an  action  which  had  been 
brought  against  them  by  the  executor,  in  consequence  of  their 
refusal  to  permit  the  transfer  of  stock  which  had  been  specifi- 
cally bequeathed.  Lord  Eldon  allowed  a  demurrer  to  the  bill, 
on  the  ground  that  there  was  no  foundation  for  the  interference 
of  a  Court  of  Equity,  for  if  the  executor  could  not  maintain  an 
action  at  law,  the  plaintiffs  did  not  want  the  protection  of  the 
Court,  and  if  he  could  maintain  an  action,  then  the  true  con^ 
Btruction  of  the  Act  of  Parliament  authorized  or  did  not  pre- 
vent that  action,  and  if  so  there  was  no  equity  (c). 

(x)  Cox,  179.  (c)  Bank  of  England,  v.  Luud, 

(a)  8  Yes.  524,  n.b.  15  Ves.581. 

(6)  8  Ves.  622. 
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Sect.  V. 
Married  Women. 

It  is  a  rule,  both  of  law  and  of  equity,  that  where  a  sait  is  Fttm  covert 

institated  against  a  married  woman,  her  husband  must  also  be  a  a^defenda  "t 

party,  unless  he  is  an  exile  or  has  abjured  the  realm  (a),  in  without  her 

which  case  the  wife  is  considered  in  all  respects  as  a  feme  "^        ' 

sole{b),  and  may  be  made  a  defendant  without  her  husband  be  an  exile  &c.* 

being  joined  (c) ;  which  it  seems  she  also  may  if  her  husband  is 

an  alien  enemy  {d).     It  appears  also,  that  in  certain  cases  a  °"»  ■»  *li«a 

husband  may,  in  equity,  make  his  wife  a  defendant  («),  as   ,,    ^    ^ 

,     ,      \    i.  .  ,  .  .  ,  .        Husband  may 

wbere  she  has  before  marriage  entered  into  articles  concerning  make  hii  wife 

her  own  estate,  she  is  considered  to  have  made  herself  a  sepa-  J«'«°dant  for 

'^       ncr  own  sepa- 
rate person  from  her  husband,  and  in  such  a  case,  upon  a  rate  estate; 

motion  by  the  husband  to  commit  her  for  not  answering  inter- 
rogatories, she  was  ordered  to  answer  within  a  week,  &c.{/).   but  not  to  dis- 

A  husband,  however,  cannot  make  his  wife  a  defendant  in  *^®7*'  *"*  ^^^ 

estate, 
order  to  have  from  her  a  discovery  of  his  own  estate  (g). 

But  although  a  wife  cannot,  except  in  certain  instances  Married  women 

which  have  been  pointed  out,  be  made  a  defendant  to  a  suit  ""^X  ^  P"?* 

.  ceeded  against 

without  her  husband  being  joined  as  a  co-defendant,  yet  there  alone; 

are  cases  in  which,  although  the  husband  and  wife  are  both 

named  as  defendants,  the  suit  may  be  proceeded  with  against 

(he  wife  separately.     Thus,  if  the  suit  relates  to  the  wife's  where  her  sepa- 

separate  property,  and  the  husband  be  beyond  seas  and  is  not  ™'®  property 

amenable  to  the  process  of  the  Court,  the  wife  may  be  served  j#  husband  *  ' 

with  a  subpoena  and  compelled  to  answer  the  bill.     In  Dubois  abroad. 

T.  Hole  (A),  a  bill  was  filed  against  a  man  and  his  wife  for  a 

demand  out  of  the  separate  estate  of  the  wife,  and  the  husband 

being  abroad  the  wife  was  served  with  a  subpoena,  and  upon 

non-appearance  was  arrested  upon  an  attachment,  and  having 

stood  out  all  the  usual  process  of  contempt,  the  bill  was  taken 

(o)  Lord  Red.  23.  (e)  Brooks  ».  Brooks,  Free.  Ch. 

(6)  Countess  of  Portland  v.  Prod-  24. 

gers,  2  Vern,  104.  (/)  Ibid. 

(c)  1  Inst.  132  b,  133  a.  (g)  Ibid. 

(d)  Deerley  v.  Duchess  of  Maza-  (h)  2  Vern.  C13. 
rioe,  Salk.  IIG. 
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Persons  against  whom  a  Suit  may  be  instituted : 


Of  separate 
Process  against. 


Where  there  is 
DO  separate  pro- 
perty, she  can- 
not be  proceeded 
against  without 
her  husband; 


unless  she  ap- 
pears, and  prays 
to  do  so. 


Ne  exeat  cannot 
be  granted 
against  9.  feme 
covert  adminis- 
tratrix ; 


tenible,  that 
where  she  haa 
separate  pro- 
perty it  may. 


pro  confesso  against  her  (t).  It  is  to  be  obsenredy  that  in  order 
to  entitle  the  plaintiff  to  compel  the  wife  to  answer  separately, 
the  husband  must  be  actually  out  of  the  jurisdiction,  and  that 
the  mere  circumstance  of  his  being  a  prisoner  in  the  King's 
Bench  prison,  will  not  be  a  sufficient  ground  for  obtaining  an 
order  for  a  separate  answer  (y). 

The  case  in  which  the  Court  compels  a  woman  to  appear 
and  defend  separately  from  her  husband,  is  where  the  demand 
is  against  her  in  respect  of  her  separate  estate,  and  the  hus- 
band is  only  named  for  conformity  and  cannot  be  affected  hy 
the  decree  ;  but  where  there  is  no  separate  property  belong- 
ing to  the  wife,  she  cannot  be  proceeded  against  without  her 
husband,  unless  indeed  she  has  appeared  and  prayed  permis- 
aion  to  answer  separately,  in  which  case  she  will  be  liable  to  the 
usual  process  of  contempt  if  she  does  not  put  in  her  answer  in 
conformity  with  the  order  which  she  herself  has  obtained  (k). 

It  is  to  be  observed  here,  that  a  feme  covert  administra- 
trix is  not  considered  as  having  a  separate  property  in  the 
assets  of  her  intestate  (/),  and  upon  this  ground  Lord  Eldon, 
in  Panne II  v.  Tayler(m)y  held,  that  a  writ  of  ne  exeat 
regno  c^^ainst  a  married  woman  sustaining  that  character^ 
could  not  be  maintained.  In  that  case  his  Lordship  had  ori- 
ginally granted  the  writ,  upon  the  authority  of  Moore  v. 
Meynell  (n)  and  Jemegan  v.  Glasse  (o),  but  upon  a  motion 
being  aubsequently  made  on  behalf  of  the  defendant  to  dis- 
charge the  writ,  his  Lordship  was  of  opinion  that  it  could  not 
be  maintained,  observing,  that  if  he  had  been  apprised  of  the 
circumstances  of  the  case  of  Moore  v.  Meynell  (upon  the  au- 
thority of  which  Lord  Hardwicke  appears  to  have  acted  in 
Jemegan  v.  Glasse),  he  should  not  have  granted  the  writ. 

The  circuntstances  in  Moore  v.  Meynell,  of  which  U>rd 
Eldon  in  his  judgment  stated  himself  to  have  been  ignorant 
at  the  time  when  he  originally  granted  the  writ,  appeared  by 
the  decree,  and  were,  that  the  feme  covert  had  a  large  sepa- 
rate property,  and  that  she  had  executed  bonds,  from  which  it 


(0  2  Vern.  61 4,  in  nolis ;  vide  etiom 
Bell  V.  Hyde,  Prec.  Ch.  328,  and 
the  other  cases  there  cited. 

0)  Anon.  2  Yes.  jun.  332. 

(k)  Powell  V,  Prentice,  Ridg.  258. 


(0   Vide  infra, 
(n- 


m)  1  Turn.  &  R.  96. 
(n)  I  Dick.  80. 
(o)  1   Dick.  lOT;    8  Atk.  409; 
Amb.  62,  and  1  Turn.  &  R.  97,  n.  b. 
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Mems  t6  havd  been  ccmttnded  that  the  huA  rendered  her  setm*     Of  sqMnie 

Froo6ts  agauDst. 
fate  estate  liable  to  the  payment  of  her  debts  (/)).  ^ 

It  is  to  be  observed,  that  in  Pannel  v.  Taylor ^  Lord  Eldon 
remarked,  that  there  might  be  a  very  great  di£Ference  between 
the  case  of  a  married  woman  who  has  separate  property,  and 
the  case  of  a  mairied  woman  who  is  administratrix.  As  ad- 
SMAistratrix,  his  Lonbhip  said,  she  can  have  no  property  at 
all,  aad  has  no  power  to  act  without  her  husband.  This 
distinctloa,  however^  does  not  appear  to  have  been  attended  to 
in  some  previous  oases,  in  which  Sir  John  Leach,  V.  C. 
appears  to  have  gianted  attachments  against  feme$  covert 
admiaistratiix^  where  their  husband  were  abroad.  The  first 
case  was  Bunpan  v.  MorHm€r{q),  where  a  bill  was  filed 
against  a  Imsband  and  wife  in  rsspect  of  a  demand  on  the  wife 
as  exe^trix  of  a  deceased  pevBOn,  and  die  husband  having 
gone  abroad  alter  appearance  for  himself  and  wi£ft,  mi  attach* 
mettt  was  issned  against  him,  and  a  mo^on  was  made  for  leave 
to  Issme  an  attachment  against  the  wifia,  when  hift  Honor  said, 
tibat  ilie  proper  course  was,  to  move  that  the  wife  might  answer 
sepanteiy>  aad  that  notice  of  that  motion  must  be  given  to 
tiie  wife.  The  seeond  case  was  that  of  Buekell  v.  Bushell  (r), 
where  an  order  finr  an  attachment  was  applied  for  and  obtained 
against  a  inarried  weHiata)  for  want  of  appearuice  to  a  subpcena 
agaiut  her  and  her  husband,  which  in  consequence  of  the 
hffiband  being  alnroad  had  been  Served  ttpon  her  alone.  It  does 
■ot,  kowever,  appear,  froftn  the  report  of  the  case,  in  what  cha- 
fKierthe  wl^  was  maile  a  party  to  the  proceeding. 

Where  k  husband  and  his  wife  are  living  separate  from  each  wjf^  ^jg^.  ^ 
elber,  l^e  husband  will  not  be  answerable  for  the  tortious  act  compelled  to 
of  his  wtft,  and  the  wife  may  be  compelled  to  answer  apart  nteTy  fw  ^r 
fifoin  iier  husband ;  thus  in  PUmer  v«  Plainer  (5),  where  the  o^n  tortima 
philtt«iff  being  about  to  pay  a  debt  of  IOC/,  due  by  him  to  ^^^ 
Lady  Plomer,  Margaret  Smith,  her  daughter,  snatched  20/., 
part  of  the  money,  akid  went  away  therewith,  and  afterwards 

<^)  In  a  svbaeqveiit  etso,  Moore  taking  net  lo  issue  more  tbati  one  of 

V.  Hadson»  6  W.  Mad.  218,  Sir  John  the  writs. 
Leach  granted  two  separate  writs  of        (q)  Mad.  &  Geld.  278. 
ne  txeat,  one  against  the  man,  and        (r)  1  S.  &  S.  1C4. 
the  other  a^inst  his  wife,  who  vrva        {s)  1  Ch.  R.  68. 
an   execatnx,    the    plaintHF  nnder- 
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Persons  against  whom  a  Suit  may  he  instituted : 


Separate 
Answer. 


Husband  not 
compelled  to 
join  in  answer 
where  his  wife 
b  not  under  his 
control; 


Lady  Plomer  brought  an  action  against  the  plaintiff  to  recover 
the  20  /. ;  whereupon  the  plaintiff  filed  a  biU  against  Ladj 
Plomer  and  against  Margaret  Smith  and  her  husband,  to 
recover  back  from  Margaret  Smith  the  20/.,  and  to  restrain 
Lady  Plomer*s  action  in  the  meantime.  It  was  held,  that 
as  the  defendant,  Margaret  Smith,  lived  apart  from  her  hus- 
band, and  had  so  done  for  many  years,  and  would  not 
answer  the  plaintiff's  bill,  the  Court  would  not  charge  the 
husband  with  the  20/.,  in  regurd  to  their  living  apart,  but 
that  the  said  Margaret  Smith  ought  to  answer  the  same.  And 
an  injunction  was  accordingly  gpranted  against  Lady  Plomer  to 
restrain  her  proceeding  with  the  action,  until  the  plaintiff 
should  recover  the  20  /.  from  Margaret  Smith,  and  in  the 
meantime  the  plaintiff  was  ordered  to  prosecute  Maigaret 
Smith  with  process  of  contempt  for  her  answer.  And  so 
where  a  man's  wife  lives  separate  from  him  and  is  not  under 
his  influence  or  control,  the  Court  will  upon  motion,  accom- 
panied by  an  affidavit  verifying  the  circumstances,  give  the 
husband  leave  to  put  in  a  separate  answer  (/)•  Upon  the  same 
principle,  process  of  contempt  will  be  stayed  against  a  hus- 
band for  want  of  his  wife's  answer,  on  his  making  an  affidavit 
that  she  has  left  him  and  that  he  has  no  power  over  her  (tf). 

In  a  more  recent  case(x),  where  a  man  and  his  wife  were 
made  defendants,  the  husband  put  in  a  separate  answer, 
in  which  he  stated  that  his  wife  did  not  live  with  him,  and 
that  he  had  no  influence  over  her,  but  the  wife  having  put  in 
no  answer  an  attachment  was  sued  out  against  the  husband 
for  want  of  his  wife's  answer,  upon  which  he  was  taken  into 
custody.  Upon  a  motion  being  made  on  behalf  of  the  hus- 
band to  discharge  the  attachment,  the  Vice  Chancellor  (Sir 
J.  Leach)  discharged  it,  and  ordered  the  wife  to  answer  sepa- 
rately and  to  indemnify  the  husband  in  respect  of  costs; 
observing,  however,  that  he  doubted  whether  notice  of  the 
application  ought  not  to  have  been  given  to  the  wife,  and  that 
he  also  doubted  whether  the  husband  could  answer  sepa- 
rately before  there  was  an  order  that  the  wife  should  put  in 


(t)  Chambers   i>.  Bull,   1  Anst.    Lloyd  v.  Basnet,  1  Dick.  143. 
(tt)  Leithly  v.  Taylor,  1  Dick. 378 ;    &  I 


Joyd  V.  Basnet,  1  Dick.  143. 

(x)  Garey  v.  Whittingham,  1  S. 
c  S.  163. 
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a  Bepamte  aiuwer.     His  Honor  also  observed,  that  although        Separate 
the  practice  seemed  to  be  to  receive  the  separate  answer  of  >         ^     '  - 


the  husband,  yet  that  if  it  were  not  a  case  in  which  an  order 
mig^ht  be  obtained  for  the  wife  to  answer  separately,  she  must 
answer  jointly,  and  then  his  answer  must  be  taken  o£P  the  file 
in  order  that  she  might  join  in  it.   With  reference  to  the  prac-  —  where  she 
tice  stated  to  exist  of  receiving  the  answer  of  the  husband,  it  [^  UhTde^Dce- 
is  to  be  observed,  that  in  a  case  where  a  wife,  acting  in  com- 
bination, refused  to  swear  to  a  plea  prepared  by  her  husband 
for  himself  and  her,  and  the  husband  put  in  the  plea,  and  then 
applied  that  it  should  stand  for  himself,  and  that  the  plainti£f 
should  proceed  against  his  wife,  it  was  so  ordered  (y)  ;  and  ' —  '^^•'^  »^« 
that  in  a  later  case  in  which  a  husband  having  put  in  a  separate  fn>m  her 
answer,  moved  that  he  might  be  at  liberty  to  answer  separately  hu»bend. 
horn,  his  wife,  and  that  he  might  not  be  liable  to  process  on 
account  of  his  wife  not  putting  in  an  answer,  on  an  affidavit 
made  by  him  that  his  wife  lived  separate  and  apart  from  him; 
and  that  he  had  no  control  or  influence  over  her ;  the  Vice- 
Chancellor  (Sir  J.  Leach)  held,  that  as  he  had  already  put  in 
a  separate  answer,  there  was  no  necessity  for  that  part  of  the 
motion  which  related  to  the  answer,  but  made  the  order  as  to 
die  latter  part  (z).     It  is  to  be  noticed,  however,  that  under  A  separate  an- 

ordinary  circumstances,  a  husband  cannot  answer  separately  J^er  byhus- 
^         -  /      .^       .  -  ,  .         .  _      _  '^  ^    band  ought  to 

bom  his  wife  without  the  sanction  of  an  order  for  that  purpose,  have  an  order  to 

and  that  if  he  does  so,  his  answer  will  be  treated  as  a  nullity,  ^^'^^^  i^ 

so  that  if  he  has  been  taken  into  custody  for  contempt  in  not 

putting  in  the  joint  answer  of  himself  and  wife,    the  bUl 

may  be  taken  pro  comfesso  against  him,  under  the  1 1  Geo.  4, 

and  1  Wm.  4,  c.  36,  Rule  2  (a). 

If  a  wife  appears  and  afterwards  absconds,  process  will  be  where 

stayed  against  the  husband,  and  liberty  given  to  sue  out  w»feal»cond»- 

a  sequestration  against  the  wife  (J>) ;  and  so  if  a  wife  has  left 

her  husband,  process  against  him  for  want  of  her  answer  will  be 

stayed,  upon  his  making  an  affidavit  of  the  fact,  and  that  he 

(y)  Pain  •. ,  1  C.  C.  996  ;  («)  Bitton  «.  Bennett,  4  Young. 

Pavie  v.  A'Court,  1  Dick.  18,  umbU  17. 

S.  C.  (6)  Samson  v.  Overton,  1  Dick. 

(i)  Bany  v.  Cane,  8  Mad.  472.  183. 

VOL.  I.  p 
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Persons  against  whom  a  Suit  may  be  instituted : 


Sepuate 
Answer. 

Wife  not  obliged 
to  join  in  her 
husband's 
defence ; 


In  what  cases 
wife  may 
answer  sepa- 
rately. 


Where  she 
denies  the 
coverture. 


Separate  answer 
of  wile  should 
have  an  order  to 
warrant  iL 


In  what  cases 
an  order  will  be 
dispensed  with. 


has  no  power  orer  her(c).  If  a  married  woman  obstinately 
refuses  to  join  in  a  defence  with  her  husband,  the  husband 
maj  in  like  manner  be  allowed  to  defend  himself,  and  the 
plainti£P  must  proceed  separately  against  the  wife  (d) ;  but  it 
is  to  be  observed,  that  if  a  wife  cannot,  in  conscience,  con* 
sent  to  such  an  answer  as  is  drawn  up  by  her  husband,  she  is 
not  obliged  to  submit  to  it,  but  upon  application  to  the  Court, 
she  may  be  considered  as  a  separate  person,  and  will  be  al- 
lowed to  answer  distinctly  and  independently  of  her  husband ; 
and  that  if  a  husband  insists  that  his  wife  shall  put  in  an  answer 
contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces 
prevail  upon  her  to  do  it,  this  is  an  abuse  of  the  process  of  the 
Court,  and  he  may  be  punished  for  the  contempt  («). 

The  cases  in  which  a  woman  usually  obtains  an  order  to  an- 
swer separately  from  her  husband,  are  those  in  which  she  claims 
an  adverse  interest  (/*),  or  where  she  lives  separate  from  her 
husband,  or  disap|)roves  of  the  defence  he  intends  to  make. 

Where  a  woman,  who  was  made  a  defendant  to  a  bill  filed  for 
the  purpose  of  establishing  a  will  against  her,  with  a  man  who 
pretended  that  he  was  her  husband,  but  which  the  woman  de- 
nied, on  her  making  application  to  answer  separately,  I»nl 
Hardwicke  ordered,  that  she  should  be  at  liberty  to  put  in  a 
separate  answer,  but  without  prejudice  to  any  question  as  to 
the  validity  of  the  marriage  {g). 

In  general  the  separate  answer  of  a  feme  covert  ought  to 
have  an  order  to  warrant  it,  and  if  put  in  without  an  order,  it 
may  be  taken  off  the  file  (A) ;  but  if  a  husband  brings  a  bill 
against  his  wife,  he  admits  her  to  be  a  feme  sole^  and  she 
must  put  in  her  answer  as  such,  and  no  order  is  necessary  to 
wammt  her  so  doing  (t) ;  and  if  she  does  not  put  in  her  answer, 
the  husband  may  obtain  an  order  to  compel  her  to  do  so  (k). 

But  although,  strictly  speaking,  the  answer  of  a /eme  covert, 
if  separate,  ought  to  be  warranted  by  an  order,  yet  if  her  answer 


(e)  Lloyd  o.  Basnet,  1  Dick.  143. 

(d)  Pain  V. ,  1  C.  C.  296 ; 

Marriott  v.  Lyon,  Bunb.  17 ;  Pavie 
V.  A'Court,  1  Dick.  IS. 

(e)  Ex  parte  Ualsam,  9  Atk.  50. 
(/)  Anon.  2  £q.  Ca.  Ab.  66. 


(^)  Wyboum  v.  Blount,  1  Dick.165. 

{h)  Prac.  Reg.  5S. 

(i)  Ex  parte  Strangeways,  S  Atk. 
478. 

(k)  Ainslie  v.  Medlicott,  13  Ves. 
266. 
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be  pnt  in  withont  sach  an  order,  and  the  same  be  a  fair  and        Separate 
honeet  answer,  and  deliberately  put  in  with  the  consent  of  the  - 


husband,  and  the  plaintiff  accepts  of  it  and  replies  to  it,  the 
Court  will  not,  on  the  motion  of  the  wife,  or  of  her  executors, 
set  it  aside.  In  the  Duke  of  ChandoM  ▼.  Talbot  (/),  in  which 
this  point  was  determined,  a  reference  had  been  made  to  the 
Master,  to  state  whether  her  answer  had  been  regulariy  put  in 
or  not. 

A  married  woman,  obtaining  an  order  to  answer  separately  Femt  covert 
from  her  husband,  renders  herself  liable  to  process  of  contempt  oJ^°toaiwycr 
in  case  she  does  not  put  in  her  answer  pursuant  to  the  order  (m) .  separately, 
It  is  to  be  observed,  however,  that  a  feme  covert,  after  obtain-  ©* contempt^" 
ing  an  order  to  answer  separately,  is  entitled  to  the  usual  time  but  entitled  to 
to  put  in  her  answer  from  the  date  of  the  order,  and  that  she  d^^teofthe  order. 
will  not  be  bound  by  any  previous  order  obtained  by  the  hus- 
band either  on  her  or  his  behalf  (n). 

Where  baron  and  feme  are  defendants  to  a  bill,  it  is  ne-  Fenu  covert 
ccssary  that  the  wife,  as  well  as  the  husband,  should  put  in  JJiJ'anjwer"  * 

a  full  answer  (o) :  she  will  not,  however,  be  compelled  to  an-  but  need 

swer  to  anything  which  may  expose  her  to  a  forfeiture  (p) ;  J***  exjpoae 
neither  is  she  compellable  to  discover  whether  she  has  a  sepa-  forfeiture ; 
late  estate,  unless  the  bill  is  so  framed  as  to  warrant  the 
Court  in  making  a  decree  against  such  separate  estate.  Thus, 
where  a  Mil  was  filed  against  a  man  and  his  wife  for  the  pur- 
pose of  enforcing  the  specific  performance  of  an  agreement, 
alleged  to  have  been  entered  into  by  an  agent  on  their  behalf 
for  the  purchase  of  an  estate  from  the  plaintiff;  and  in  sup- 
port of  the  plaintiff's  case,  it  was  alleged  that  the  wife  had  sepa- 
rate monies  and  property  of  her  own,  and  had  joined  with  her 
husband  in  authorising  the  agent  to  enter  into  the  agreement, 
but  the  bill  prayed  merely  that  the  husband  and  wife  might  be 
decreed  specifically  to  perform  the  agreement,  and  did  not  seek 
any  specific  relief  against  her  separate  estate :  the  wife,  having 
obtained  an  order  to  that  effect,  put  in  a  separate  demurrer  as 


CO  2  P.  Wms.  371.  (o)  WrotteBlcy  v.  Bendisb,  3  P. 

(m)  Powell  V.  Prentice,  Ridgw.  Wms.  235. 
P.  C.  258. 

(n)  Jackson  v.  Haworth,  1  S.  &  S«  (  p)  Ibid. 
161. 
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Effect  of  to  so  much  of  the  bill  as  required  from  her  a  discovery  whetlier 

Answer.  ,      ,     ,                                                  ,                        #.  ,                    o 

^  she  had  not  separate  money  and  property  of  her  own,  &c., 


and  answered  the  rest.  Upon  argument,  the  Master  of  the 
Rolls  allowed  the  demurrer,  on  the  ground  that  as  the  decree 
in  cases  where  a  feme  covert  was  held  liable  had  been  uni- 
formly against  the  separate  estate,  and  not  against  the  feme 
covert  herself;  and  that  as  the  bill  did  not  seek  any  decree 
against  any  trustees,  or  particular  fund,  but  only  against  the 
wife,  it  could  not  be  supported,  and  the  interrogatory,  if  an- 
swered, would  consequently  be  of  no  use  (q), 

or  her  hus-       A  wife  cannot  be  compelled  to  make  a  diBcovery  which  may 

of  felonv  ^    '^  expose  her  husband  to  a  charge  of  felony ;  and  if  called  upon 
Feme  covert*s       *<>  ^^  ^9  8^®  ^^7  demur  (r).     The  answer  of  a  wife  cannot 
answer  cannot      be  made  use  of  as  evidence  to  charge  her  husband,  and  there- 
her  husband.       ^^^f  where  a  bill  was  exhibited,  before  the  statute  of  frauds, 
against  a  husband  and  his  wife  to  discover  a  trust,  in  a  matter 
in  which  she  was  concerned  as  executrix,  and  they  disagreed 
in  their  defence,  and  put  in  separate  answers,  the  husband 
denying  and  the  wife  admitting  the  trust ;  at  the  hearing,  the 
plaintiff  having  proved  the  trust  by  one  witness  only,  insisted 
on  the  wife's  confession  in  her  answer ;  the  bill  was  dismissed, 
because  it  was  held  that  the  answer  of  the  wife  could  not  bind 
the  husband  (<). 
Feme  covert  For  the  same  reason,  a  married  woman  cannot  be  made 

cannot  be  made  ^  ^^  ^o  a  suit  for  the  mere  purpose  of  obtaining  a  discovery 
the  mere  pur-  from  her  to  be  made  use  of  against  her  husband,  therefore  in 
c^eri^n  ^her  ^^  Texier  v.  The  Margrave  of  Anspach  (0,  where  a  bill  was 
husband's  filed  against  the  Margrave  to  recover  a  balance  due  to  the 

vouchers.  plaintiff  upon  certain  contracts,  to  which  bill  the  Margravine 

was  made  a  party,  as  the  agent  of  her  husband,  for  the  pur- 
pose of  eliciting  from  her  a  discovery  of  certain  vouchers, 
Seitthle,  she  may   which  were  alleged  to  be  in  her  possession ;  a  demurrer  by  the 
upon  to  deliver    Margravine  was  allowed  by  Lord  Lougborough,  C,  and  after- 
ihemup.  wards,   upon  rehearing  by  Lord  Eldon,   who  said,  "  that 

attending  to  the  circumstance  that  no  relief  was  prayed 
against  the  wife,  without  saying  what  would  be  the  effect, 

(q)  Francis  v.  Wigzell,  1  Mad.        (s)  Anon.  2  Cha.  Ca.  39. 
258.  (t)  5  Ves.  S22 ;  Le  Texier  v.  The 

(^r)  Cartwright  r.Green,  8  Ves.  405.    Margravine  of  Anspach,  16  Ves.  159. 
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if  there  had  been  a  prayer  that  the  vouchera  should  be  deli-        'Effect  of 
vered  up  by  her ;  but,  obsenring  that  she  was  made  a  party    s         ^     0 


merely  for  disooyery,  which  is  of  no  use  unless  she  can  be 
made  a  witness  and  the  discovery  can  be  used  as  her  testimony 
against  her  husband,  and  a  great  principle  of  public  policy 
forbidding  that  she  should  be  a  witness  for  that  purpose,  as 
the  bill  prajrs  no  relief  against  her,  my  opinion  is,  that  she  is 
not  a  proper  party  to  the  bill,  as  a  bill  for  discovery  by  her  as 
a  witness,  a  character  which  she  cannot  sustain  against  her  hus- 
band." Upon  the  same  principle,  where  a  bill  was  filed  against 
a  man  and  his  wife  for  a  discovery  in  aid  of  an  action  at  law 
bnmght  against  him  to  recover  a  debt  due  from  the  wife  dum 
sola^  a  separate  demurrer  put  in  by  the  wife  was  allowed  (tt). 

In  Rutter  v.  Baldwin  (w)  the  Court  agreed  clearly,  that  p^^*,  answer 
a  wife  can  never  be  admitted  to  answer,  or  otherwise  as  evi-  read  against 

Aaron—— 

dence,  to  charge  her  husband ;  and  that  where  a  man  marries 
a  widow  executrix,  &c.,  her  evidence  shall  not  be  allowed  to 

charge  her  second  husband  (x),  but  in  that  case  the  wife  where 

having  held  herself  out  as  feme  sole^  and  treated  with  the  ceaHed^he^'^' 
plaintiff  and  other  parties  to  the  cause,  who  were  ignorant  of  marriage. 
her  marriage,  in  that  character,  and  it  having  been  proved  in 
the  cause  that  on  some  occasions  the  husband  had  given  in  to 
the  concealment  of  the  marriage ;  the  Court  allowed  the  an- 
swer of  the  wife  to  be  read  as  evidence  against  the  husband, 
and  decreed  accordingly. 

But  though  the  separate  answer  of  a  married  woman  cannot  Separate  answer 
be  read  as  evidence  against  her  husband,  yet  it  may  be  read  ^^*^*  ^^ 
ag^ainst  herself  notwithstanding  her  coverture.     Thus  a  feme  against  herself. 
covert,  being  the  heir  at  law  of  a  testator,  and  living  separate, 
and  answering  separately  from  her  husband,  in  pursuance  of 
an  order  for  that  purpose,  her  admission  of  the  will  was  held 
sufficient  gpround  to  establish  it  {y).    This  appears  to  have  been 
the  case  in  Le  Neve  v.  Neve  (z).    In  that  case,  the  object  of  the 
suit  was  to  set  aside  a  settlement,  which  had  been  made  by  the 
husband  upon  his  second  marriage,  of  property  comprised  in 

(»)  Barron  v,  Grillard,  3  Ves.&  B.        (x)  Vide  Cole  v.  Gray,  2  Vem.  79. 
165.  (y)  CodringtOD  v.  £arl  of  Shel* 

burne,  2  Dick.  475. 
(»)  1  £q.  Ca.  Ab.  227.  (s)  3  Atk.  648. 
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Persofis  against  whom  <a  Suit  may  be  instituted : 


Effect  of 
Answer. 


Joiot  answer 
of  husband  and 
wife  may  be 
read  against 
them  in  matteis 
relating  to  per- 
sonal estate , 
but  not  where 
suit  relates  to 
the  wife*s  in- 
heritance. 


Separate  answer 
of  husband 
cannot  be  read 
against  wife. 


No  decree 
against  the  in- 
heritance of  a 
feme  covert 
unless  the  bus* 
band  has  an- 
swered; 


a  settlement  made  upon  his  first  marriage,  under  which  the 
plaintifis  claimed ;  and  the  answer  of  the  second  wife  appean 
to  have  heen  read  for  the  purpose  of  showing  that  the  attorney 
who  prepared  hoth  settlements  was  the  attorney  employed  by 
her,  so  as  to  fix  her  with  notice,  through  him,  of  the  existence 
of  the  first  settlement.  The  answer,  it  is  to  he  obsenred, 
could  not  a£fect  the  husband,  because  he  had  a  life  interest 
under  both  settlements;  and  the  principal  question  in  the 
cause  was,  whether  the  second  wife,  at  the  time  her  settlement 
was  executed,  had  notice  of  the  first. 

Where  a  baron  and  feme  are  made  defendants  to  a  suit, 
relating  to  personal  property  belonging  to  the  femCj  and  they 
put  in  a  joint  answer,  such  answer  may  be  read  against  them, 
for  the  purpose  of  fixing  them  with  the  admissions  contained  in 
it ;  but  where  the  subject-matter  relates  to  the  inheritance  of 
this  wife,  it  cannot  (ck);  and  the  facts  relied  upon  must  be 
proved  against  them  by  other  evidence:  thus,  in  Merest 
V.  Hodgson  {b),  the  Lord  Chief  Baron  refused  to  permit  the 
joint  answer  of  the  husband  and  wife  to  be  read,  but  ordered 
the  cause  to  stand  over,  to  give  the  plaintifb  an  opportunity  of 
proving  the  facts  admitted. 

From  the  report  of  the  case  in  Eyton  ▼.  Eyton  (c),  U 
appears,  on  first  view,  as  if  the  separate  answer  of  a  husband 
had  been  admitted  by  the  Master  of  the  Rolls  to  be  read  as 
evidence  against  the  wife  in  a  matter  relating  to  her  inherit- 
ance, but  upon  closer  attention,  it  will  be  found,  that  in  all 
probability  the  reason  of  the  decree  in  that  case  was,  that  his 
Honor  conceived  that  the  counterpart  of  the  settlement,  which 
appears  to  have  been  produced,  was  considered  to  be  sufBcient 
evidence  of  the  settlement;  at  least,  this  appears  to  bare 
been  the  ground  upon  which  the  case  was  decided  on  the  ap- 
peal before  the  Lord  Keeper  (Wright). 

In  Ward  v.  Meath(d)  a  bill  was  exhibited  against  the  hus- 
band and  wife,  concerning  the  wife's  inheritance ;  the  husband 
stood  out  all  tho  processes  of  contempt,  and  upon  its  being  moved 
that  the  bill  might  be  taken  pro  confesso,  it  was  opposed,  be- 


(a)  Evans  v.  Cogan»  2  P.  Wms. 
449. 

(6)  9  Price,  568.  Vide  etiam  El- 
ston  V.  Wood,  2  M.  &  K.  678. 


(c)  Free,  in  Ch.  116.       ^     . 

(d)  2Cha.  Ca.  173  j  1  ^- ^^ 
Ah.  65. 
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cftHae  tlie  wife  having  in  the  vUerim  obtained  an  order  to  that  Decree  against. 
effect,  pat  in  an  answert  in  which  she  eet  forth  a  title  to  herself;  |,  ^  ^j,^    ^ 
and  the  Coort  decreed  that  the  bill  shoald  be  taken /m>  confesso  be  a  decree  pro 
against  the  husband  only,  and  that  he  should  account  for  all  the  ^^^^^^^^ 
profits  of  the  land  which  he  had  receiyed  since  the  coverturoi 
and  the  profits  which  shoald  be  received  daring  corertore. 

It  appears,  from  the  report  of  the  above  case  to  have  been 
adndtted,  that  where  the  husband  does  not  answer,  the  answer 
of  a  wife,  in  a  case  relating  to  her  inheritance,  is  no  answer ; 
and  that  if  the  husband  will  not  appear,  no  decree  can  be 
had  against  a  feme  covert  for  her  inheritance.  Some  doubt, 
however,  appears  to  be  thrown  upon  the  authority  of  Ward 
V.  Meatkj  by  the  report  of  Oibson,  v.  ScevimgUm  {e)^  in 
which  the  Lord  Keeper  seems  to  have  refused  to  allow  a  bill 
to  be  taken  pro  confeiBO  against  a  husband,  where  his  wife 
had  appeared  and  answered ;  but  from  a  perusal  of  the  report, 
it  appears  that  the  Lord  Keeper's  decision  did  not  apply  to  the 
ijuestion  of  taking  the  bill  jpro  confesso  against  the  husband, 
bat  only  to  the  question  whether  a  decree  could  be  made  against 
the  husband  upon  the  answer  of  his  wife,  put  in  without  his 
privity,  which  his  Lordship  expressed  his  intention  to  decide 
in  the  negative ;  saying  that  they  must  proceed  against  the 
husband,  and  levy  on  the  sequestration  to  bring  him  in. 

It  may  be  observed  in  this  place,  that  there  is  no  case  No  personal 

in  which  this  Court  has  made  a  personal  decree  aeainst  a  ^^^  ^^?  ^ 

made  against  a 
feme  covert  alone.     She  may  pledge  her  separate  property,  married  woman. 

and  make  it  answerable  for  her  engagements ;  but  where  her 
trustees  are  not  made  parties  to  a  bill,  and  no  particular  fund 

is  sought  to  be  chaiged,  but  only  a  personal  decree  is  prayed  ' 

for  against  her,  the  bill  cannot  be  sustained  {/),     Upon  this 

ground,  in  the  case  before  referred  to,  where  a  bill  was  filed  ' 

against  a  husband  and  wife  for  the  specific  performance  of 
an  agreement  for  the  purchase  of  an  estate,  charging  that  the 
wife  had  separate  property  sufficient  to  answer  the  purchase- 
money,  but  without  praying  any  specific  relief  against  such 
separate  estate,  a  demurrer  put  in  by  the  wife  to  so  much 
of  the  bill  as  sought  a  discovery  firom  her  whether  she  had 

(«)  1  Vera.  247.  C.  16;  Francis  v.  Wigxell,  1  Mad. 

)  Huhne  v.  Tenant,  1  firo.  C.    258  263. 
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Decree  against,  a  separate  estate  or  not,  was  allowed  (A).  Upon  the  same  prin- 
ciple, Lord  Hardwicke  held  that  a  wife  cannot  be  taken  in  exe- 
cution for  costs  (z).  And  so  it  has  been  determined,  that  a  bill 
will  not  lie  for  the  specific  performance  of  a  covenant  hj  the 
husband  that  his  wife  shall  levy  a  fine,  because  npon  such  a 
decree  the  husband  could  not  compel  his  wife  to  levy  the  fine; 
and,  if  she  would  not  comply,  imprisonment  would  fall  upon 
the  husband  for  the  contempt  (7). 
Feme  coiert  If,  however,  the  equity  of  redemption  of  a  mortgaged  estate 

decree  of  fore-      comes  to  a  married  woman,  and  a  bill  is  brought  against  her  and 
closure  *,  her  husband  to  foreclose  it,  upon  which  a  decree  for  foreclosure 

is  pronounced,  the  wife  is  absolutely  foreclosed,  and  will  not 
be  allowed  time  to  show  cause  against  the  foreclosure  aftef 
her  husband's  death  (^) ;  and,  where  a  widow  filed  a  bill  to 
set  aside  a  decree  of  foreclosure  pronounced  against  her  and 
her  husband  during  coverture,  and  to  be  let  in  to  redeem,  and 
the  mortgagee  pleaded  the  proceedings  and  decree  in  the 
former  cause,  the  plea  was  allowed  (/). 

and  also         Where  an  estate  has  been  sold  under  a  decree  of  the  Court, 

by  a  sale  under         -  «  /»  ? 

a  decree.  fi  feme  covert  is  as  much  bound  by  the  decree  as  a  feme  sole, 

although   it  may   be  to  her  prejudice ;    as   it  would  most 

ruinously  depreciate  the  value  of  property  sold  under  a  decree 

in  equity,  if,  where  there  is  neither  fraud  or  collusion  in  the 

purchaser,  his  title  could  be  defeated.      It  is  to  be  observed, 

however,  that  a  decree  obtained  by  firaud  is  invalid  (m). 


Subpiena,  The  name  of  the  wife  is  usually  joined  with  that  of  the 

"  husband  in  the  same  subpcena ;  and  as  the  husband  and  wifs 

are  accounted  but  one  person  (n),  the  subpcena  may  include 

two  other  names  besides,  in  order  to  complete  the  three  names 

which,  according  to  the  last  new  orders,  may  be  inserted  in 

the  same  writ  (0). 

Service  on  hu»-        Where  husband  and  wife  are  defendants,  service  of  the 
band. 

(fc)  Francis  v.  Wigzell,  vbi  tupra,  (2)  Ibid. 

(i)  Jones o.Champion,  1  Dick.  160.  (m)  Burke  d.  Cn»bie>  1  Ball.& B. 

(J)  Ortread  v.  Round,  Vin.  Ab.  489;  Kennedy  v.  Daly,  1  Scbo.& 

tit.  Baron  St  Feme,  (H.6.)  Ca.  4.;  Lef.  355. 

1  ¥a\.  Ca.  Ab.  145,  pi.  4,  S.C.  (n)  Gilb.  For.  Rom. 40. 

(fc)  MtUack  V.  Galton,  3  P.Wms.  (o)  Older,  Dec.  18S3,  V. 
352. 
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subpeena  on  the  hnsband  ib  good  seirice  on  him  as  well  as  his        Sitbpana.  ^ 
wife  ;  and  service  on  the  wife  is  good  sendee  on  the  husband, 
if  the  body  of  the  subpcena,  under  seal,  is  left  with  her  at  her 
husband's  dwelling-house  or  place  of  residence  (jp). 

If  the  husband  and  wife  are  served  with  a  subpcena^  the  Appearaace. 
faosband  must  enter  an  appearance  for  both  by  his  clerk 
in  Coort,  or  an  attachment  will  issue  against  both(^).  And 
if  the  hnsband  only  be  served,  and  has  notice  that  his  wife  is 
also  a  defendant,  he  mr4St  enter  an  appearance  for  her,  other- 
wise an  attachment  will  issue  against  him,  even  though  he 
appear  and  answer  the  bill(r).  And  if  an  appearance  is 
entered  for  the  wife,  and  she  does  not  answer,  an  attachment 
will  issue  against  both  (s). 

If  the  bill  be  brought  against  baron  Kudfeme  for  a  demand  Service  on  wife, 
out  of  the  separate  estate  of  the  wife,  and  the  husband  is  ^^^^  S<^* 
abroad,  and  not  amenable  to  the  process  of  the  Court,  the 
subpoena  may  be  served  upon  the  wife  alone,  and  she  must 
appear  and  answer  the  bill  (f). 

We  have  seen  before  that  where  a  man's  wife  refuses  to  Separate 
join  with  him  in  his  defence,  or  lives  separate  from  him,  and  answer. 
is  not  under  his  influence  or  control,  he  may  apply  to  the 
Court  by  motion  for  leave  to  put  in  a  separate  answer  from 
her,  which  will  be  granted,  and  in  the  meantime  process  will 
be  stayed  against  him.  And  it  seems  that  where  he  has 
actually  answered  without  such  an  application  having  been 
previously  made,  he  may  in  like  manner  apply  by  motion 
to  the  Court  to  have  the  process  of  contempt  against  him 
stayed  (u). 

But  it  is  to  be  observed,  that  in  all  cases  after  due  service.  Process  of  con- 
process  of  contempt  may  be  awarded  against  the  husband  for  ^^V^ 
the  default  of  the  wife,  unless  an  order  be  obtained  to  the 
contrary  (x). 

Where  a  suit  has  been  instituted  against  a  man  and  his  No  abatement 
wife,  and  the  husband  dies  pending  the  proceedings,  the  suit  by  (kath  of  bus- 

(p)  Pilgrim  v.  Read,  Caiy.lll ;  (t)  Dubois  v.  Hole,  2  Vera.  614 ; 

1  Tomer  &  V.  69 ;  Barlow  v.  Baker,  Bell  v.  Hyde,  Prec.  in  Ch.  328,  and 

ib.  76.  ante. 

(q)  Monoz  V,  Abel,  Gary,  02.  (u)  Ante  200. 

(r)  Toth.  Proceedings,  11.  (x)  Prac.  Reg.  37;  Hind.  04. 

(I)  Ibid. 
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Abatement. 


Where  a  new 
interest  accrues 
to  wife. 


Supplemental 
bill  must  be 
filed. 


Persons  against  whom,  a  Suit  may  be  instituted : 

will  not  be  abated.  Thus,  where  a  bill  was  filed  against 
baron  and  feme  executrix  for  a  legacy,  and  after  the  defend- 
ants had  answered  and  witnesses  had  been  examined,  and 
publication  passed,  the  husband  died ;  it  was  insisted  that  the 
wife  was  not  bound  by  the  answer,  nor  by  the  depositions 
taken  during  coverture,  but  the  Court  held  that  there  was  no 
abatement,  and  that  the  wife  was  bound  by  the  answer  and 
depositions ;  though  it  was  held  that  in  the  case  of  the  wife's 
inheritance  it  might  be  otherwise  (y ). 

But  although  where  a  bill  has  been  exhibited  against  a  man 
and  his  wife,  and  the  husband  dies  pending  the  suit,  there  is 
no  abatement,  and  the  wife  will  be  bound  by  the  former 
answer  and  proceedings  in  the  cause  ;  yet  where,  by  the  death 
of  the  husband,  a  new  interest  arises  to  the  wife,  it  seems  that 
she  will  not  be  bound  by  the  former  answer,  and  that  a  sup- 
plemental bill  ought  to  be  filed,  for  the  purpose  of  giving 
her  an  opportunity  of  putting  in  another  defence,  in  respect  of 
her  newly  acquired  interest.      Thus,  where  a  bill  was  filed  by 
the  assignees  of  a  married  man  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of  a  part  of  his  estate,  to 
which  the  wife  was  made  a  co-defendant  in  respect  of  certain 
terms  of  years  which  were  rested  in  her  as  administratrix  of  a 
person  to  whom  the  terms  had  been  assigned  to  protect  the 
inheritance,  and  she  had  joined  with  her  husband  in  putting 
in  an  answer,  by  which  she  claimed  to  be  dowable  out  of  the 
property;  upon  the  death  of  her  husband  an  objection  was 
taken  to  the  suit  being  proceeded  with  till  a  supplemental  bill 
had  been  filed  against  her,  in  order  to  give  her  an  opportumty 
of  making  another  defence  in  respect  of  the  right  of  dower 
which  had  become  vested  in  her,  and  the  Master  of  the  Rolls 
(Sir  Thomas  Plumer)  said,  that  her  former  answer  could  not 
be  pressed  against  her,  because,  in  the  former  case,  she  was 
made  a  party  as  administratrix ;  but  the  right  to  dower  which 
she  then  had  was  not  claimed  by  her  as  representative,  but  ia 
her  own  character ;  and  it  was  an  interest  that  had  devolved 
upon  her  since  her  answer  was  put  in  (z).     His  Honor,  there- 
fore, held  the  suit  to  be  defective.   Whereupon  a  supplemental 

V.  Smith,  1  Jac.  &  W. 


(y)  Shelberry  v,  Briggs,  2  Vero, 
248  i  1  £q.  Ca.  Ab.  I,  pi  4,  S.C. 


(z)  Mole 
665. 
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bill  was  filed  against  the  widow,  in  order  to  enable  her  to  Abfttcment. 
claim,  in  her  Be[Kurate  character,  what  she  had  before  claimed 
in  her  character  of  wife.  Upon  hearing  the  cause,  however, 
Lord  Eldon,  although  he  recognised  the  principle  laid  down 
bj  Sir  Thomas  Plumer,  said,  that  he  should  have  been  in- 
clined, in  that  case,  to  have  come  to  a  different  decision,  as 
he  thought  that  it  would  hare  been  difficult  for  the  widow, 
in  her  answer  to  the  supplemental  bill,  to  state  her  case  dif- 
ferently from  the  way  in  which  it  had  been  stated  in  her 
fonner  answer  (a). 

It  follows,  from  what  has  been  before  stated,  that  where  a  B^  death  of 
man  and  his  wife  are  defendants  to  a  suit,  if  the  wife  dies 
there  will  be  an  abatement  of  the  suit.  Thus,  where  a  man 
having  married  an  administratrix,  the  plaintiff  obtained  a  de- 
cree against  him  and  his  wife,  after  which  the  wife  died ;  it 
was  held  the  suit  was  abated,  and  that  the  administrator  ought 
to  be  made  a  party  before  any  further  proceedings  could  be  had 
in  the  cause  (fi). 


wife. 


Sect.  VI.  ...  . 

IdioU 

IdioU  and  Lunatics.  "^  Lunatics. 


An  idiot  or  a  lunatic  may,  as  we  have  seen,  be  made  Defend  by 
a  defendant  to  a  suit,  but  then  he  must  defend  by  the  com-  ^UJ|^?"" 
mittee  of  his  estate  (c) ;  who,  as  well  as  the  idiot  or  lunatic  who  must  be 
whose  estate  is  under  his  care,  is  a  necessary  party  to  a  suit  Parties; 
respecting  that  estate  {d). 

If  a  suit  be  instituted  against  an  idiot  or  a  lunatic,  the  com-  and  apply  to  be 
mittee  of  his  estate  generally  applies  by  motion  or  petition  to  ^J^^ 
be  appointed  guardian,  to  answer  and  defend  the  suit,  which 
IS  ordered  of  course ;  the  guardianship  being  rarely,  if  ever, 
assigned  by  commission,  as  in  other  cases  {e). 

In  a  town  cause,  the  guardian  is  sworn  to  his  answer  at  the  Method  of  put- 
public  office,  in  like  manner  as  a  guardian  to  an  infant.  *'°g  ^^  answer. 
In  a  country  cause  the  answer  is  taken  by  commission;  which 
is  in  the  same  form,   and  executed  in  the  same  manner, 

(•>  Mole  V.  Smith,  Jac.  495.  (c)  Lord  Red.  82. 

(6)  Jackson  v.  Rawlins,  2  Vera.        (d)  Lord  Red.  4. 
105,  Kd.  Raithby,  n.  1.  (<)  Hind.  252. 
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Idiots 
and  Lunatics. 

In  what  cases 
coniraittee  can- 
not conduct  the 
defence. 


mutatis  mutandis^  as  in  the  case  of  an  infant  answering  by 
guardian  (/). 

If  it  happens  that  an  idiot  or  a  lunatic  has  no  committee,  or 
a  committee  has  an  interest  opposite  to  that  of  the  person 
whose  property  is  entrusted  to  his  care,  an  order  may  be 
obtained  for  appointing  another  person  as  guardian  iot  the 
purpose  of  defending  a  suit  against  him  {g). 

In  Hewlett  v.  Wilbraham  (h)  it  is  stated,  than  an  order 
to  this  effect  was  obtained  on  motion  by  the  plaintiff;  bat 
upon  reference  to  the  registrar's  book,  it  appears  that  the 
application  was  made  on  the  part  of  the  defendant,  who  was 
not  a  lunatic,  but  was  alleged  to  be  a  person  of  weak  in- 
tellects (i).  In  some  cases,  however,  it  may  be  proper  that 
the  application  should  be  made  by  the  plaintiff. 


Infants. 

May  be  defend- 
ants. 


Not  usually 
described  as 
such  in  the 
bill. 

Defend  by 
their  guardian. 


Sect.  VII. 
Infants, 

Infants  as  well  as  adults  may,  as  we  have  seen,  be  made 
defendants  to  suits  in  equity ;  and,  in  such  cases,  it  is  not 
necessary  that  any  other  person  should  be  joined  with  them  in 
the  bill,  nor  is  it  usual  for  the  plaintiff  to  describe  them 
as  infants  in  his  bill,  unless  any  question  in  the  suit  turns  upon 
the  fact  of  their  infancy. 

Although  it  is  not  necessary  that  in  bringing  a  bill  against 
infants  the  plaintiff,  as  in  the  case  of  married  women,  should 
join  any  other  person  with  them ;  yet  they  are  not  permitted, 
on  account  of  their  supposed  want  of  capacity,  to  defend 
themselyes  ;  and  therefore,  where  a  defendant  to  a  suit  is  an 
infant,  the  Court  will  appoint  a  proper  person  to  put  in  his 
defence  for  him,  and  generally  to  act  on  his  behalf  in  the 
conduct  and  management  of  the  case. 

The  person  so  appointed  is  called  "  the  guardian  oi  the 
infant ;"  and  in  the  books  is  generally  styled  "  the  guardian 
ad  litem/'  to  distinguish  him  from  the  ordinary  guardian. 


(/)  Hind.  252. 
(g)  Loid  Red.  82. 
{k)  5  Mad.  428. 


(i)  R€g.  Lib.  1820,  A.  fo.  4,  w* 
nomine  Howell  v.  Wilbraham. 
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The  duty  of  such  goardian  is  to  put  in  the  proper  defence  P^Q^y  of  Guar- 
for  the  infant;  and  it  seenu  that  he  is  responsible  for  the  ,  "°  ^  *  *^: 
propriety  and  conduct  of  such  defence ;  and  if  the  answer  put 
in  by  him  for  the  infant  should  be  reported  scandalous 
or  impertinent,  he  would  be  liable  to  the  costo  of  it  (a). 
Sometimes  the  guardian  is  ordered  or  decreed  to  perform 
a  doty  on  behalf  of  the  infant,  his  refusal  or  neglect  to  do 
which  will  subject  him  to  the  censure  of  the  Court  (b). 

If  the  guardian  of  an  infant  defendant,  or  the  next  fiiend  Gvardian  may 

of  an  infant  plaintiff,  does  not  do  his  duty,  or  other  sufficient  Don-perform. 

ground    be  made   out,  the  Court  will   remove  him(c).     It  «nceofduty. 

seems,  h<ywever,  that  infiEmts  are  as  much  bound  by  the  con-  JouncTby^heir 

duct  of   those  who  conduct  their  case,  as  adults,  provided  acu. 

their  conduct  be  hondjide.    Thus  although,  strictly  speaking,  May  consent 

where  infants  are  concerned,  the  evidence  in  the  Master's  being  taken  by 

office  must  be  taken  upon  interrogatories  and  not  upon  affida-  affidavit  before 

Tit,  yet  it  seems  that  if  the  solicitor  for  the  infant  assents  to,      " 

or  acquiesces  in  that  method  of  proceeding,  the  infant  will 

be  thereby  bound  (ef).     In  like  manner,  although  an  heir-at-  May  waive 

law  is  entitled,  as  of  course,  to  an  issue  devisavit  vel  nan,  yet  JJ^^^ug"*^^  ^ 

it  seems  that  such  issue   may  be  waived  on   the   part  of 

the  infant  (e).     And  so,  although  the  Court  will  not,  where  Decree  made 

infants  are  concerned,  make  a  decree  by  consent  without  first  "i^V-^^r  ^°' 
'  -^  tent  binding. 

referring  it  to  the  Master  to  inquire  whether  it  is  for  their 
benefit,  yet  when  once  a  decree  has  been  pronounced  without 
that  previous  step,  it  is  considered  as  of  the  same  authority  as 
if  it  had  been  referred  to  the  Master,  and  he  had  made 
a  report  thereupon  that  it  would  be  for  their  benefit  {f) ;  in 
the  same  manner,  an  order  for  maintenance,  though  usually 
made  upon  reference  to  a  Master,  if  made  without  would  be 
equally  binding  (^). 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Infant  defend- 
equity  as  a  person  of  full  age ;   therefore,  if  there  be  an  |["dJ«^°m^e 
absolute  decree  made  against  a  defendant  who  b  under  age,  he  against  him ; 
will  not  be  permitted  to  dispute  it  unless  upon  the  same 

(o)  Hind.  241.  («)  Levy  v.  Levy,  S  Mad.  246. 

(6)  Ibid.  (/)  WaU  V.  Buahby,  1  Bro.  CC. 

(e)IUsMil«.Sharpe,lJ.&W.482.  484. 

(d)  Tillotson  o.  Hargrave,  S  Mad.  (g)  Ibid. 
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Bound 
by  Decree. 

unless  in  cases 
of  fraud,  collu- 
sion or  error. 


What  will  be 
error  in  a  decree 
against  an 
infant. 


Of  parol  demur- 
ring at  Law ; 


in  Equity. 


Of  Kiving  a  day 
to  tnow  caxiae. 


gfrounds  aa  an  adult  might  have  diapueed  it ;  sach  aa  fraud, 
collusion  or  error. 

To  impeach  a  decree  on  the  ground  of  fraud  or  coIlusioD, 
he  may  proceed  either  by  a  bill  of  review,  or  supplemental 
hill  in  the  nature  of  a  bill  of  review ;  or  he  may  so  proceed 
hy  original  bill.  He  may  also  impeach  a  decree,  on  the  ground 
of  error y  hy  original  hill ;  and  he  la  not  obliged,  for  that  pur- 
pose, to  wait  till  he  has  attained  twenty-one  (A). 

Among  the  errors  that  may  be  assigned  for  the  purpose  of 
impeaching  a  decree  against  an  infieuit,  is  the  circumstance 
that  in  a  suit  for  the  administration  of  assets  against  an  infant 
heir,  a  sale  of  the  real  estate  has  been  decreed  before  a  suffi- 
cient account  has  been  taken  of  the  personal  estate  (»).  And 
so,  if  an  account  were  to  be  directed  against  an  infant  in 
respect  of  his  receipts  and  payments  during  his  minority,  such 
a  direction  would  be  erroneous  {k). 

Another  ground  of  error  for  which  a  decree  against  an  in- 
&nt  may  be  impeached  is,  that  it  does  not  give  the  infant  a 
day  after  his  coming  of  age  to  show  cause  against  it  in  cases 
where  he  is  entitled  to  such  indulgence  (/). 

This  arises  from  the  practice  which  was  formerly  adopted  in 
Courts  of  Equity,  from  analogy  to  the  rule  of  law,  by  which, 
when  an  infant  was  sued  on  the  specialty  of  his  ancestor,  he 
might  plead  that  he  was  an  infant,  and  that  he  ought  not  to 
answer  until  he  was  of  age,  upon  which  the  parol  demurred ; 
that  is,  all  further  proceeding  was  stayed  till  the  infant 
attained  twenty-one  (m).  In  imitation  of  this  rule,  Courts  of 
Equity  held,  that  in  case  of  lands  in  fee  descending  upon  an 
infiuit,  the  parol  should  demur  in  equity  as  well  as  at  law  (n), 
and  that  whether  the  estate  was  equitable  or  legal  (o). 

From  analogy  to  this  rule,  by  which  the  parol  was  oade  to 
demur  wherever  the  real  estates  of  an  infant  were  souglit 
to  be  sub)ected  to  the  debt  of  his  ancestor,  the  Courts  of 


(h)  Richmond  v.  Tayleur,  1  P. 
Wm«.  7S4 

(i)  Bennett  v.  Hamill,  2  Sch.  & 
Lef.  566. 

{k)  Umdmarsh  v.  Southgate,  3 
Russ.  82l. 

(0  Bennett  v.  HamiU,  2  Sch.  & 
.666. 


ii!i 


(m)  Cora.  J>ig.  Enfant,  [D.]  «; 
ib.  Plead.  2,  [E.]  8.  .  _ 

(»)  ChapUn  ».  Chaplin,  »  ^• 
Wms.  864.  ,      . 

(o)  Lechmere  ».  Brasier,  2  Jac  « 
W.  287  ;  Smith  v.  Cotton,  Ca.  temp. 
Talb.  196. 
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Eqaity  adopted  another  nde,  by  which  it  was  renderod  neces-  Of  Parol 
aaiy,  that  in  all  caaes  in  which  the  real  eatatee  of  an  infant  murnng.  ^ 
were  to  be  sold  or  conveyed  under  a  decree  of  the  Court,  and 
it  was  requisite,  in  order  to  complete  the  title  to  such  estate, 
that  the  conyeyance  should  be  executed  by  the  infant,  the 
•xecntioa  of  such  conyeyance  should  be  deferred  till  after  the 
infitnt  should  hare  had  an  opportunity,  after  attaining  twenty- 
one,  to  show  cause  against  the  decree.  For  this  purpose 
a  proyision  was  inserted  in  the  decree,  giymg  the  infant  a  day 
to  show  cause  against  it  within  a  certain  time  after  he  came 
of  age.  The  words  of  the  decree  in  such  cases  were  as  fol- 
lows :  "  And  this  decree  is  to  be  binding  on  the  infant,  unless 
being  seryed  with  process  for  that  purpose,  he  shall,  within  six 
mcmths  ai^r  he  shall  hare  attuned  h]s  age  of  twenty-one 
years,  ahow  unto  this  Court  good  cause  to  the  contrary."  The 
omission  of  this  clause  in  a  decree  for  a  conyeyance  by  an 
infant  of  his  estate,  was  so  strictly  insisted  upon  in  all  cases, 
that  the  omissiou  of  it  has  been  considered  as  an  error  in  the 
decree  (p). 

By  the  Stat.  1  Will.  4,  c.  47,  however,  both  the  rule  for  the   Parol  demurrer 
paiol  demurring,  and  the  clause  giving  an  infant  a  day  afler  I'wilL 4*c.47 
coming  of  age,  to  show  cause  against  a  decree,  requiring  him  to  a.  10. 
convey  his  inheritance  to  a  purchaser,  have  been  taken  away  in 
all  cases  where  the  object  of  the  suit  is  to  enforce  the  payment  of 
the  debts  of  a  person  deceased  under  whom  the  infant  claims. 

By  the  10th  sect,  of  that  statute,  it  is  enacted,  that  from 
and  after  the  passing  of  the  Act,  where  any  action,  suit  or 
other  proceeding  for  the  payment  of  debts,  or  any  other 
purpose,  shall  be  commenced  or  prosecuted  by  or  ag^nst  any 
infant  under  the  age  of  twenty-one  years,  either  alone  or 
together  with  any  other  person  or  persons,  the  parol  shall  not 
demur ;  but  such  action,  suit  or  other  proceeding  shall  be  pro- 
secuted and  carried  on  in  the  same  manner  and  as  effectually 
as  any  action  or  suit  could  before  the  passing  of  the  Act  be 
carried  on  or  prosecuted  against  any  infants,  where,  according 
to  law,  the  parol  did  not  demur. 

(p)  Richmond  v.  Tayleur,  1  P.  Wm«.7S4. 
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Day  to  show         By  another  section  of  the  same  Act  {q)y  it  is  enacted,  that 
^^^'     .     where  any  suit  hath  been  or  shall  be  instituted  in  a  Court  of 


Day  to  show        Equity  for  the  payment  of  any  debts  of  any  person  or  persons 

cause  taken         deceased,  to  which  his  or  their  heir  or  heirs,  devisee  or  devi- 
away  by  same  '  t-i     •        t  n 

statute;  sees  may  be  subject  or  liable,  and  such  Court  of  Equity  shall 

in  suits  for  pay-  decree  the  estates  liable  to  such  debts  or  any  of  them,  to  be 
dlbts  of  dl*         ^^^  ^^^  satisfaction  of  such  debt  or  debts,  and  by  reason  of 
ceased  persons ;  the  infancy  of  such  heir  or  heirs,  devisee  or  devisees,  an  im- 
mediate conveyance  thereof  could  not,  as  the  law  then  stood, 
be  compelled ;  in  every  such  case,  such  Court  shall  direct,  and 
if  necessary,  compel  such  infant  or  infants  to  convey  such 
estates  so  to  be  sold,  by  all  proper  assurances  in  the  htw  to  the 
purchaser  or  purchasers  thereof,  and  in  such  manner  as  the 
said  Court  shall  think  proper  and  direct,   and  every  such 
in&nt  shall  make  such  conveyance  accordingly ;  and  every 
such  conveyance  shall  be  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  such  person  or  persons,  being  an  infant  or 
infants,  was  or  were  at  the  time  of  executing  the  same,  of  the 
full  age  of  twenty-one  years, 
and  conveyance       In  consequence  of  the  last  section,  the  law  now  is,  that 
directed^to  be      wherever  an  estate  vested  in  an  infant  is  ordered  to  be  sold 
sold  may  be         for  the  payment  of  the  debts  of  the  person  through  whom  he 
made  by  m  an  ;  claims  either  as  heir  or  devisee,  a  conveyance  of  such  estate  to 
a  purchaser  may  be  immediately  made  by  the  infant,  under 
eren  where  the  sanction  of  the  Court.     And  it  has  been  decided,  that 

croated  before  *^®  ^^^  applies  to  cases  where,  in  a  creditor's  suit,  the  decree 
the  statute.  for  the  sale  of  estates  for  the  payment  of  debts,  had  been 

Application  to  made  prior  to  the  parsing  of  the  Act  (r).  It  has  also  been 
Mwe\ul'jr*  ^e^^»  ^^^  ^^^^^  ^^^  ^^^  section,  the  heir  of  a  devisee 
heirs.  may  be  compelled  to  join  in  the  conveyance  to  a  purchaser, 

although  the  words  of  the  Act  refer  only  to  the  heir  or  heirSy 
devisee  or  devisees  of  the  person  or  persons  deceased,  whose 
debts  are  to  be  satisfied  (s). 
1  \Vin.4,c.47,       It  is  to  be  observed,  that  the  11th  section  of  the  Act  ex- 
only  to  sales       tends  only  to  ca^es  where  estates  are  ordered  to  be  sold  for 

(?)  Sec.  11.  (f)  Bit>ok  V.  Smith, «  Ru»'  &^- 

(r)  Chapman  v.  Tennant,  3  Russ.    73. 
&M.74. 
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tbe  Batk&ction  of  any  debts  of  any  person  or  peisous  deceased,     ^^y  ^  ^^^ 

ihe  old  ptractice  of  the  C^nrt,  therefore,  remains  unaltered  ^  '     ' 

in  all  other  cases;   consequently,  wherever  a  conveyance  is  for  payment  of 

required  from  an  infant,   for  any  other  purpose  than   the  ^^^^^^ 

payment  of  debts,   the  clause   giving  the  in&nt  a  day  to  bod. 

show  cause  must  still  be  inserted.     Thus,  in  cases  of  par-  In  all  other 

tition,  where  mutual  conveyances  are  to  be  executed,  and  any  ^^^u^  ^ 

of  the  conveying  parties  are  infanti,  the  conveyances  cannot  must  be  given. 

be  executed  by  the  infanti  till  twenty-one  (t) ;  and  a  day  will  ^^  c?>ms  of 

be  given  to  them  after  attaining  that  age  (u),  to  show  cause  ^^^^ 

against  the   decree.     It  seems  that,  formerly,  where  decrees  Where  infiints 

were  made  for  partition,  and  some  of  the  parties  were  infants,  ^^  concerned* 

,     ,  ,  1      ,  .  ,.        ^  ,  no  conveyance! 

and  others  adult,  the  practice  was  to  direct  mutual  conveyances  are  directed  till 

to  be  executed  by  the  adult  parties,  and  by  the  infante  at  ^  ^°^°^  ! 

^  r  7  y  attain*  21.  I 

twenty-one  9  unless  they  should  show  cause  to  the  contrary  (or) ; 

now,  however,  the  practice  appears  to  be  not  to  direct  a  con- 
veyance hj  any  of  the  parties  till  all  the  infante  shall  have 
attained  tventy-one,  and  have  had  an  opportunity  of  showing 
cause  against  the  decree ;  in  the  meantime  the  decree  only  ex- 
tends to  make  the  partition,  give  possession,  and  order  enjoy- 
ment accordingly,  till  effectual  conveyances  can  be  made  (y ). 

In  Eyr^  v.  The  Countess  of  Shaftesbury  (z),  it  is  said,  A  day  to  show 
that  in  all  decrees  against  infante,  even  in  the  plainest  cases,  ^^t'whSe*"' 
a  day  must  be  given  them  to  show  cause  when  they  come  of  conveyance  is 
age.    Lord  Hardwicke,  however,  in  Sheffield  v.  The  Duchess  d>^^ 
of  Buckingham  (a),  said,  that  he  took  it  to  be  the  course  of 
tbe  Court  not  to  g^ve  a  day  unless  a  conveyance  was  directed, 
either  in ybrm  or  substance;  and  this,  upon  reference  to  the 
cases  referred  to  in  the  note  appears  to  be  the  most  correct 
statement  of  the  practice  (6).   As  a  further  confirmation  of  the 

(t)  Tnckfield   e.  Boiler,  1  Dick.  (a)  1  West.  684. 

241 ;  Amb.197,  S.C. ;  Setoo,  a96,n.  (6)  Thus  where  in  a  suit  institut- 

(ii)  Hobble   V.  Read,    1   Dick,  ed  previously  to  the  1  Will.  4,  c  47, 

MS,  n.  lands  had  heen  devised  to  trustees  to 

(x)  Tnckfield  v.  Boiler,  1  Dick,  be  sold  for  payment  of  debu,  and  the 

M.  heir  at  law  was  an  infant,  no  day 

{y)  Vide  the  decree  in  Agar  v.  was  given  him  to  show  cause,  be* 

fiuhx,  17  Ves.  645.  564,  and  At.  cause  the  land  being  devised  to  tras- 

*on»y.general  v.  Hamilton,  1  Mad,  tees,  nothing  descended  to  the  infant, 

214;  as  to  the  practice  where  the  so  that  there  was  no  necessity  for  him 

*>^t  is  plaintiiT,  vide  iupra,  to  join  in  the  conveyance.  (Cook  v. 

(:)  2  P.  Wms.  102,  Parsons,  Prec.  Ch.  184  ;  I  £q.  Ca. 

VOIn  I.  Q 
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Persons  against  whom  a  Suit  may  be  instituted : 


Day  to  show 
Cause. 

' V ' 

Not  where  the 
decree  is  to 
establish  a  will ; 
or  where  the 
legal  estate  is 
in  trustees. 


In  cases  of 
foreclosure  a 
day  is  always 
gifen  in  the 
decree. 


and  in  the  order 
for  making  it 
absolute. 


In  case  of  copy- 
bold  not  sur- 
fendeied. 


rule  as  laid  down  by  Lord  Hardwicke,  it  may  be  obierved, 
that  where  a  bill  is  filed  for  the  purpose  of  establishiag  a  will 
of  real  estate  against  an  infant  heir  at  law,  no  day  is  ever 
g^ven  in  the  decree  for  the  infant  to  show  cause  agaiost  it; 
and  also,  that  in  cases  where  the  legal  estate  is  in  trustee!, 
and  an  execution  of  the  trust  is  declared,  it  has  been  held 
that  there  is  no  occasion  to  giro  a  day  to  show  cause  to  an 
iniant  cestui  que  trust  (c). 

There  is  one  case,  nevertheless,  in  which  the  role  as  laid 
down  by  Lord  Hardwicke  is  subject  to  exception,  namely,  that 
of  foreclosure  against  an  infant  (<0 ;  in  that  ease,  although  no 
conveyance  is  required  from  the  infiant,  either  in  form  or  sub- 
stance, he  will  be  allowed  six  months  after  he  conies  of  age 
to  show  cause  against  the  decree  (e). 

It  is  to  be  observed,  however,  that  in  such  a  case  the  only 
cause  which  can  be  shown  by  the  defendant  ia  error  in  the 
decree ;  and  it  has  been  held  that  he  may  not  unravel  the  ac- 
count, nor  is  he  so  much  as  entitled  to  redeem  the  mortgage 
by  paying  what  is  due  (/). 

The  clause  giving  the  infant  a  day  to  show  cause  againat 
a  decree  of  foreclosure  after  attaining  twenty-one,  must  be 
inserted  in  the  order  for  making  the  decree  absolute,  as  well 
as  in  the  original  decree ;  and  in  Williamson  v.  Oordtm  (g)i 
an  order  was  made  upon  motion  for  varying  a  decree  in  which 
the  clause  had  been  omitted,  by  ita  insertion. 

Where  a  mortgage  in  fee  had  been  executed,  with  the 
usual  covenants  for  title  by  the  mortgagor,  but  it  afterwaida 
appeared  that  the  mortgaged  premises  were  in  fiact  copyhold 


Ab.  289,  a.  4 ;  2  Vem.429.)  But  in 
another  case  there  was  a  devise  of 
all  the  testator's  real  and  personal 
estate  for  the  payment  of  hia  debts, 
and  an  appointment  of  executors,  but 
no  specific  devise  of  the  real  estate 
was  named.  Lord  Hardwicke  directed 
the  infant  heir  to  convey  at  21,  un- 
lets, «cc  (Blatch  V.  WUder,  1  Atk. 
421 ;  fide  etiam  Uvedale  v.  Uvedale, 
S  Atk.  110.) 

(e)  Thonlon  v.  Blackbttm,  2  Keb. 
7  i  1  Uairiioa,  Ch.  Piac.  Ed.  Newl. 
S67,a. 

(d)  Booth  V.  Rich,  1  Vera.  206 ; 


Waiiamson  v.  Gordon,  19  Ves.  114 ; 
Anon.  Mos.  66  ;  Bennet  v,  Edwsrds, 
2  Vem.  892. 

(e)  MaUack  o.  Galton,  S  P.  Wms. 

a52. 

(/)  MaUack  v.  Galton,  3  P. 
Wms,  S52 ;  Lyne  ».  WUlis,  ih.  n.  B. 
This,  however,  must  not  be  uDder^ 
stood  as  applying  to  cases  where  the 
deciee  has  been  obtained  by  frstta.or 
where  the  infant  claims  by  a  bUe 
paramount  to  the  mortgage.  V^ 
jMSl,  84S. 

(g)  Willianisoa  v.  Oovdcm,  10 
Ves.  114. 
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1aii4»  which  never  having  been  aurrendered  to  the  mortgagee,  Foroolosura 
deeoended  apoa  the  de«th  of  the  naortgagor  to  an  infant  heir,  >  ^n*^*  ^ 
the  Matter  of  the  RoUa  (Lord  Alvanley),  although  he  was 
eleaiiy  of  opinion  that  the  covonant  in  the  mortgage  deed  wai 
a  eoBtvact  te  a  valuable  conaidaration  a£Fecting  the  heir,  would 
not  make  a  decree  direetiog  the  heir  to  annendar  the  eetale, 
and  in  default  of  pajFment  to  be  teecloaed ;  but  said,  that 
the  mortgagor  must  get  the  legal  estate  conveyed  to  him  be* 
five  he  would  direct  a  fereoloaure.  His  Honor,  however, 
aftenrarda  made  a  decree,  declaring  that  the  covenant  bound 
the  land,  and  directed  an  account  of  what  waa  due  to  the 
plaintiff  for  principal,  interest  and  ce^ts,  upon  payment  of 
which  within  aix  months  alter  the  Master  should  have  made 
hia  repovt,  the  plaintiff  was  to  reconvey  the  mortgaged  pre- 
miaes  to  the  defendant,  dec. ;  but  in  default  of  such  payment, 
the  plaintiff  waa  to  be  let  into  possession  of  the  mortgaged 
pMBiises,  and  to  enjoy  the  same  till  the  defendant  attained 
twenty-one  years,  upon  doing  which  the  defendant  was  di- 
rected to  sttirander  the  mortgaged  preniises  to  the  plaintiff; 
and  it  was  declared  that  the  decree  should  be  binding,  unless 
upon  being  served  with  a  9ubpmna  to  show  cause,  he  should 
within  aix  mcmths  after  attaining  twenty-one  show  cause  to 
the  eonftrary  (A). 

It  waa  said  by  the  Court  in  Booth  v.  Rich  (i)j  that  where  in  what  cases  a 

there  ia  an  In&nt  defendant  to  a  bill  of  foreclosure,  the  pro-  "lewill  be  da- 
,  ,      t     ji     .    t        ij    .  ,      ,  ,       creed  instead  of 

per  way  is  to  decree  the  lands  to  be  sold  to  pay  the  debt,  foreclosure. 

and  that  such  a  sale  would  hind  the  in&nt;  but  in  Ooodkr  v. 
Athtmik),  Sir  W.  Grant  said,  that  the  modern  practice  was 
to  foreclose  infiints,  and  refused  to  refer  it  to  the  Maefter  to  in- 
quire whetiier  a  sale  would  be  for  the  benefit  of  the  Infant. 
In  a  subsequent  case,  however,  I^rd  Sldon  said  (Q,  it  would 
be  too  much  to  let  an  infant  be  fweclosed,  when  if  the  mort- 
gagee woold  consent  to  a  sale,  a  surplus  might  be  got  of  per- 
hape  4,000  ^,  considered  as  real  estate  for  the  benefit  pf  the 
infiuit.  His  Lwdship  accordingly  made  a  decree,  by  which  it 
waa  refemad  to  the  Master  to  inquire  and  report  whether  it 

(h")  SMOcer  V.  Boyes,  4  Ves.  S70.       (I)  Mondqr  v.  Mond^yr  1  V.  A(  B. 
(t)  1  Vern.  295.  223. 

(Ic)  18  Ves.  84. 

Q   2 
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Persons  against  whom  a  Suit  may  be  instituted : 


Where  a  day 
is  given  to 
show  cause. 


Sale  instead  of    would  be  for  the  benefit  of  the  infant  that  the  estate  should  be 
-  sold.     In  that  case  the  reference  was  to  be  made  only  in  case 

the  mortgagee  consented,  and  the  same  appears  to  have  been 
the  order  in  Pace  y.  Marsden  (m) ;  but  in  Wakeham  Y. 
Lome  J  and  Hamond  v.  Bradley  (n),  like  decrees  appeaf  to 
have  been  made  without  its  being  stated  that  they  were  made 
by  consent,  or  even  that  a  sale  was  prayed.  It  is  to  be  ob- 
served also,  that  in  those  cases,  as  well  as  in  Pace  v.  Mart" 
den,  the  decree  was  made  for  a  sale  without  a  previous 
reference  to  the  Master  to  inquire  whether  it  would  be  for  the 
benefit  of  the  infant.  In  Pcuie  v.  Marsdeuy  however,  H 
seems  that  a  sale  was  prayed  by  the  bill. 

Where  an  estate  is  directed  to  be  sold,  and  a  day  is  given 
to  an  infant  to  show  cause  after  he  attains  twenty-one,  a  di- 
rection is  generally  given  in  the  decree,  that  in  the  meantime 
a  purchaser  under  it  shall  hold  and  enjoy  the  estate  against 
such  infant  until  he  attains  such  age ;  and  it  seems  that  a  pur- 
chaser buying  the  estate  under  such  a  decree  must  accept  the 
order  of  the  Court  for  a  future  conveyance  as  a  sufficient 
Purchaser  roust  security  (o).     In  such  a  case  the  purchaser  must  presume  that 
accept  the  bill.     ^^^  ^^^^  ^^  ^^^^  ^^^  necessary  steps  to  investigate  the  right 
of  the  parties,  and  that  on  such  investigation  it  has  properly 
decreed  a  sale  {p) ;  and  the  Court  so  far  protects  a  purchaser 
under  a  decree,  that  it  will  not  permit  his  title  to  be  affected 
by  a  mere  error  in  the  decree.  Thus  in  Bennett  v.  HamilUg), 
where  a  bill  was  filed  by  an  infant  defendant  on  attaining 
twenty-one,  against  the  heir  of  a  purchaser  under  a  decree, 
and  other  parties  interested  in  the  estate,  to  impeach  the  de- 
cree as  erroneous,  and  to  recover  the  estate,  the  principal 
question  was,  whether  a  sale  under  a  decree  of  the  Court  was 
to  be  impeached  on  the  grounds ;  1st,  That  the  heir  of  the 
debtor  not  being  of  age  and  being  required  to  join  in  the 
conveyance,  had  not  a  day  to  show  cause.     2dly,  That  there 
was  no  sufficient  account  of  the  personal  estate ;  and  l^tA 
Redesdale  dismissed  the  bill  as  against  the  representatives  of 
the  purchaser,  although  he  allowed  the  suit  to  proceed  against 


(m)  SetoQ  on  Decrees,  275. 
(n)  Ibid. 

(o)  Powell    V.  Powell*   Mad.  & 
Geld.  63. 


(p)  Bennett  v.  HamiU,  »  Sch.  k 
Lef.  566. 

(q)  Ubi  tupra. 
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the  ether  parties.     In  delivering  his  judgment  his  Lordship  Proceas  agaitist. 

observed,  that  after  considering  the  subject  a  good  deal,  he 

thought  it  would  be  too  much  to  say  that  a  purchaser  under 

a  de^ee  of  that  description  could  be  bound  to  look  into  all 

these  circumstances ;  that,  if  he  was,  he  must  go  through  all 

the  proceedings  from  the  beg^ning  to  the  end,  and  have  the 

opinion  of  the  Court  that  the  decree  is  right  in  all  its  parts, 

and  that  it  would  be  impossible  to  alter  it  in  any  respect ; 

that  the  cases  warranted  no  such  opinion ;  and  that,  on  the 

contrary,  as  far  as  he  could  find,  the  general  impression  they 

give  iBj  that  a  purchaser  has  a  right  to  presume  that  the 

Court  has  taken  the  steps  necessary  to  investigate  the  rights 

of  the  parties,  and  that  it  has  on  that  investigation  properly  • 

decreed  a  sale.     Then  he  is  to  see  that  this  is  a  decree  bind- 

ing  the  parties  claiming  the  estate ;  that  is,  to  see  that  all 

proper  parties  to  be  bound  are  before  the  Court ;  and  he  has 

farther  to  see,  that  taking  the  conveyance  he  takes  a  title 

that  cannot  be  impeached  aliunde.     He  has  no  right  to  call 

upon  the  Court  to  protect  him  from  a  title  not  in  issue  in  the 

cause,  and  in  no  way  affected  by  the  decree ;  but  if  he  gets 

a  proper  conveyance  of  the  estate,  so  that  no  person  whom 

the  decree  affects  can  invalidate  his  title,  although  the  decree 

may  he  erroneous,  and  therefore  to  be  reversed,  the  title  of 

the  purchaser  ought  not  to  be  invalidated  for  insufficiency  (r). 

Infant  defendants  are  served  with  subpanas  ad  responden-  Service  of  si<6- 
dum  in  the  same  manner  as  adults  {$) ;  where,  however,  they  V^  upon 
cannot  be  found  so  as  to  be  served,  service  of  the  subpcena 
upon  the  guardian  is  sufficient.     Thus  service  upon  the  mo-  upon  mo- 
ther of  an  infant  was  held  good  service,  as  she  is  the  natural  ^^^^- 
guardianof  her  children  (0;  and  in   Thompson  y.  Jones  (u)y 

service  upon  the  father-in-law  of  an  infant  was  permitted.    It  upon 

seems,  however,  that  previously  to  such  service,  an  order  to  »*bcr-in-iaw. 
sothorize  it  should  previously  be  obtained  upon  motion  {x)y 
and  where,  after  such  order,  and  service  in  pursuance  thereof, 

(r)  VideUoyd  v.  Johnes,  OVes.  S7.        (t)  Smith  v.  Marshall,  2  Atk.  70. 

(«)  Where  there  is  an  infant  de-        (u)  8  Ves.  141. 
fendant  the  iuhpoena  to  hear  judgment        (x)  Gamum  v.  Marshal,  1  Dick, 
must  be  served  upon  the  guardian,  ad    77. 
Ut€m,  and  not  upon  the  defendant. 
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Persons  against  wham  a  Suit  may  be  instituted : 


Pioeeis  agAiBit. 


Attachment 
agaiost  an  infant 
for  not  appear- 
ing. 


For  not  answer- 
ing. 

Of  moTJng  for 
a  messenger. 


If  no  one  under- 
takes the  olfice 
of  guardian, 
senior  six  clerk 
will  be  ap- 
pointed. 


Infant  cannot 
be  kept  in  cus- 
tody after 
guardian  as- 
signed. 

Most  wear  in 
court  ithving  in 
town,  and  have 
a  guardian  ap- 


If  in  countiy  a 
commission 


the  iufiinU  did  not  appear,  it  waa,  on  moCioiiy  ordered  that  the 
plaintilF  riioQld  be  at  liberty  to  one  oet  an  attachment  against 
them  to  compel  them  to  appear  (y). 

If  an  mfanty  being  senred  with  a  suhpcema  will  not  vpfieta, 
on  affidaTit  of  aenrice  of  the  subpmna  an  attachment  iasves 
against  him;  this  howeTor  is  in  fact  nerer  oxecoted,  bat 
counsel  UMnres  npon  die  attachment  for  an  order  §»  a  mefl- 
senger  to  bring  the  infiemt  into  Court,  and  wbftn  he  ii  there 
the  Court  ahrays  assigns  him  a  guardian  (z). 

So  if  an  infant  appean  to  a  bill  and  refusea  to  answer,  an 
attachment  isenes  against  him  for  not  anaweiing  (which  is 
nerer  in  fact  executed),  and  counsel  moves  the  Court  npon  the 
attachment  for  a  messenger  to  bring  die  infant  into  Court, 
and  the  Court  will  make  such  order  accordingly  (n). 

Where  an  in&nt  defepdant  is  brought  into  Court  by  the 
messenger,  and  no  one  c^n  on  his  behalf  to  be  his  gaardiaOi 
the  Court  usually  orders  the  senior  six  clerk  (who  is  not  en- 
gaged in  the  cause)  to  be  assigned  his  guardian,  to  appear, 
answer  or  defend  the  suit  (6).  In  general,  however,  some 
relation  or  friend  of  the  infant  prays  to  be  appointed  guardian 
for  him,  to  answer  and  defend  the  suit,  which  the  Court 
mders  (o). 

It  has  been  decided  that  an  infhnt  cannot  be  kept  in  cos- 
tody  after  a  guardian  has  been  assigned  him,  and  that  he  pajB 
no  costs  of  contempt,  but  the  plaintiff  always  pays  the  mes- 
senger (d). 

An  infant,  upon  being  served  with  a  suifpesna  to  answer, 
most,  if  in  town,  appear  in  Court  and  have  a  guardian  smign- 
ed  to  him,  by  whom  he  must  defend  the  suit.  If  i&  the 
country  he  must  sue  out  a  commission  to  assign  a  guardiatt 
and  put  in  his  ans^r,  and  whether  he  pleads,  answers  or 


(y)  Baker  v.  Holmes,  I  Dick.  18. 

(z)  Prac.  Re^.  223.  Lord  Chief 
Batoh  Gilbett,  m  his  Fornm  Rmia- 
num,  (p.  205,)  says,  that  it  is 
doubtea  whether  this  can  be  done 
against  a  peer  of  the  realm,  who  is  an 
infant,  and  whose  person  is  sacred; 
but  in  an  anonymout  case  which  oc- 
curred in  the  80  Car.  2,  (2  Cha.  Ca. 


lOS,)  it  appears  that  a  sequestratioii. 
for  want  of  appearance,  was  issued 
against  Lord  Mohuo,  who  was  an 
infant  peer  of  seven  years  old. 

(a)  Prac  Rce.  223. 

(6)  Ibid. 

(c)  Ibid.  224. 

(d)  Perkins  ».  Hamood,  1  Dick. 
287. 
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i,  Atill  it  woaMi  U  dUne  by  his  g«ftrdi«ii ;  for  if  it  be  a  Of  ^Oumltu 
pi(M,  «a8W«r  or  denmrrer  o£«ii  infiuit  withmrt  bis  gaiMrdiMi,  it 


will  be  imga^(e).     Where  ma  iaiant  is  too  ill  to  iqipeor  in 
Coert  to  have  a  gnaidiaa  asaignedy  a  commiBsion  will  be  or* 

d«d(/). 

The  gaaidian  ia  usually  the  nearest  relation  of  the  infant,  OftkegvardiiB. 
not  claininip  an  interest  opfMsits  to  that  of  the  in&nt  in 
the  aohject-mattar  of  the  snit. 

When  a  guardian  for  an  infant  is  to  be  appointed  in  Court,  How  tppointed. 
(which  he  may  be,  on  any  day  after  appearance,  either  In  atown  cause. 
in  tenn  or  vacation,  by  the  Lord  Chancellor  or  Vice-Chan- 
ceUor,  or  by  the  Master  of  the  Rolls),  the  in&ni  and 
the  party  int^ided  to  be  appointed  guardian  most  per- 
sonally attend  in  Court,  and  then  the  clerk  in  court  for  the 
infant  prepares  a  note  in  writing,  containing  the  title  of 
the  eause  and  praying  that  C.  D.  (naming  the  person)  may 
be  appointed  guardian  to  A.  B.,  the  infant,  by  whom  he  may 
answer  and  defend  the  suit.  This  note  the  clerk  in  court 
deliyen  to  and  leaves  with  the  registrar,  who  takes  an  oppor- 
tunity of  mentioning  it  to  the  Court,  and  then  if  the  penon 
offering  himself  as  guardian  i^ypears  upon  examination  to  be 
a  proper  person,  the  appointment  is  made  of  course.  The 
registrar  ^o  attended  on  the  day  on  which  the  i4>pointment 
was  made,  will,  upon  application,  draw  up  and  pass  the  order, 
which  is  to  be  entered  and  served  upon  the  adverse  clerk  in 
court  like  other  orders  of  course  (g). 

Where  in  consequence  of  the  infant's  residence  in  the  country  In  a  country 

it  is  necessary  that  a  commission  should  issue  for  the  appoint*  ^^.°*?  ^^  ^^™* 

mission. 

uent  of  a  guardian,  application  should  be  made  to  the  Court, 
either  by  motion  or  petition,  for  an  order  for  such  commission. 
This  <Hrder  is  made  ex  parte^  as  a  matter  of  course,  and  must  be  Order  fbr  a  corn- 
drawn  up,  passed  and  entered  like  other  orders  of  course.    The  ™i**!°°  ^V^^ 
•    *  point  giiaidian, 

original  order  must  then  be  left  with  the  defendant's  derk  in  how  drawn  up. 
court,  with  the  names  of  the  commissioners  intended  to  be  in* 
serted  in  the  commission  (A).  The  commission  is  then  made  out  by 

(e)  Gilb.  For.  Bmn.  205.  (g)  Hind.  240. 

(/)  Dnke  of  Marlborough  v.  Du-        {h)  Hind.  242. 
chess  of  Marlborough,  1  Dick.  71. 

q4 


Digitized  by  VjOOQ IC 


232 


Persons  (igoinst  whant  a  Suit  may  be  instituted : 


or  tbe  Guardian 
ad  litem. 


Execution  of 
commissioii. 


Guardian  need 
not  attend. 


Of  the  defence 
by  an  infant. 


Plea  or  answer, 
where  oath  is 
necessary,  must 
be  sworn  to  by 
guardian. 


the  clerk  in  court  ex  parte,  and  when  aealed  is  sent  hy  him  to 
the  solicitor,  who  acquaints  the  comnussionen  with  the  nature 
of  the  commission  and  settles  with  them  the  time  and  place  of 
executing  it. 

When  the  commission  is  executed,  it  is  necessary  that  two 
of  the  commissioners  should  attend  at  the  time  and  place  ap- 
pointed to  open  it,  and  then  the  infant  being  personally  pro- 
duced before  them,  and  the  person  proposed  as  guardian 
appearing  upon  inquiry  to  be  a  proper  person,  the  commission- 
ers appoint  such  person  to  be  guardian  to  the  in£uit  to  answer 
and  defend  the  suit  on  his  behalf.  Although  the  personal 
attendance  of  the  infant  before  the  commissioners  is  neces- 
sary, that  of  the  g^uardian  to  be  appointed  may  be  and  gene- 
rally is  dispensed  with  {k). 

When  the  commissioners  have  appointed  the  guardian,  a 
certificate  of  such  appointment  must  be  engrossed  upon  parch- 
ment and  annexed  to  the  conunission  (/).  When  the  certificate 
has  been  annexed  to  the  conunission,  the  following  return  is 
indorsed  upon  the  conunission,  and  subscribed  by  the  comnus-* 
sioners :  **  The  execution  of  this  commission  appears  in  a 
certain  schedule  hereto  annexed,*' 

The  conunission,  with  the  certificate  annexed,  is  then  to  be 
sent  to  the  defendant's  clerk  in  court,  at  the  Six  Clerk's  Office, 
and  thereupon  the  appointment  of  guardian  is  complete  (m). 

When  the  guardian  has  been  appointed,  whether  in  Court 
or  by  Conunission,  it  is  his  duty  to  put  in  a  defence  on  the  part 
of  the  defendant,  and  any  such  defence  without  such  guar- 
dian will  be  irregular,  for  the  guardian  is  liable  to  the  costs  if 
the  defence  be  improper,  or  if  the  answer  be  scandalous  or 
impertinent  (n). 

If  the  defence  of  the  infant  is  by  answer  or  plea  requiring 
to  be  substantiated  upon  oath,  the  plea  or  answer  must  be  put 
in  upon  the  oath  of  the  guardian,  unless  an  order  has  been 
obtained  to  take  it  without  oath,  which  is  frequently  done  by 
consent,  upon  motion  or  petition  (o). 


(k)  Hind.  242.  .    (m)  Hind.  248. 

(0  For  the  form  of  this  certi6cate,        (n)  Hind.  241. 
see  Jjind.  247.  (o)  Ibid. 
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Where  the  plea  or  answer  is  to  be  taken  without  oath,  the   Oftbe  Defeost. 
order  for  that  purpose  most  be  drawn  up,  passed,  and  entered,  |^^^|^  ^ 
and  left  with  the  defendant's  clerk  in  court,  (for  without  such  taking  plea  or 
order  the  plea  or  answer  cannot  be  filed,)  the  record  is  then  ^!|!^^  withoat 
inscribed, 

'*  WUhout  oath,  by  order,  dated  the         day  of         (p)." 

Where  the  guardian  of  an  infant  defendant  is  also  a  co-   where  guardian 
defendant,  and  one  answer  is  put  in  for  both ;  the  guardian  need  >>  ^  co-defend- 
only  sign  the  answer  once  (q). 

The  other  formalities  are  the  same,  mutatis  mutandis, 
with  those  observed  in  putting  in  the  answer  or  plea  of 
a  party  under  no  incapacity  (r). 

Where  the  guardian  who  has  been  appointed  to  defend  an  where  the 
infant  resides  in  London,  he  may  swear  to  the  answer  or  plea  guardian  is  in 
at  the  public   oilice(<);    but  if  the   cuardian   reside  above  ,    . 
twenty  miles  from  London,  it  is  necessary  that  a  commission, 
or  dedimus,  should  be  issued  to  take  the  answer  in  the  country, 
tmless  an  order  has  been  obtained  to  take  the  answer  without 
oath;  in  which  case,  if  the  appointment  of  guardian  has  been 
made  in  Court,  the  jurat  of  the  answer  states  the  order  for  his 
appointment,  and  runs  thus : 

**  Sworn  at  the  public-office,  Southampton-buildings,  this 
day  of        by  A.  B.,  guardian  of  C.  D,  the  infant, 
pursuant  to  an  order  dated  the  day  of         before 

me,  (signature  of  the  Master)  "  (/). 

If  the  appointment  of  guardian  has  been  made  by  commis- 
sion, and  the  plea  or  answer  is  put  in  in  London,  the  guardian 
muBt  attend  at  the  public  office,  with  the  answer  and  certifi- 
cate of  his  appointment,  and  swear  to  the  contents  of  the  plea 
or  answer,  and  the  following ^'ura^  is  then  inscribed  in  the 
usual  manner : 

"  Sworn  this  day  of         by  A.  B.,  guardian  of  the 

said  C,  D.,  the  defendant,  assigned  pursuant  to  a  certi- 
ficate dated  the  day.  of  at  the  public  office  in 
Southampton-buildings,  before  me" 


(P) 

(9) 


Hind.  241.  («)  Hied.  243. 

Aeon,  a  V.  &  B.  56S.  (t)  Ibid.  241. 

(r)  Hind.  242. 
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Oi  the  Defence.  The  commiBsion  for  taking  the  answer  (tc)  of  an  infant 
^^^^^^.  defendant  by  his  guardian^  is  nearly  the  same  in  form  and 

take  the  answer  snbstance  as  that  issued  for  taking  the  answer  of  an  adolt 
of  an  ia&nt.  defendant  in  the  country,  and  may  now  be  taken  out  with- 
May  be  sued  out  ^^^  order  (x),  though  formerly  such  a  commission  could  not 
without  previous  be  made  out  by  the  clerk  in  court,  without  an  order  first 

obtained  for  that  purpose  (y). 
Of  appoioting  a        The  course  of  appointing  the  guardian,  and  putting  in  the 
Sking^e'an-      answer  of  an  infant,  by  means  of  two  separate  commissions, 
swerbythe         is  only  resorted  to  in  cases  in  which  both  the  infant  and 
sUm?  ^**°*"**"      guardian  reside  in  the  country,  and  in  places  where  they  can- 
not conveniently  meet;    where,  however,  they  can  conTe- 
niently  meet,  it  is  usual  to  proceed  by  one  '^  commission  to 
appoint  a  guardiany  and  to  take  the  answer  of  the  infant  by 
such  guardian.*' 
Execution  of  On  the  day  appointed  for  executing  this  commission,  the 

e  commission.  ^^oijiiQ^gg^QQ^fg  j^^  parties  having  met,  the  appointment  of 
the  guardian  is  made  in  like  manner  as  under  a  conunission 
to  appoint  a  guardian  only ;  the  guardian  after  his  appoint- 
ment exhibits  his  answer  on  behalf  of  the  infant,  and  being 
duly  affirmed  or  sworn  by  the  commissioners  to  the  truth  of 
it,  a  certificate  of  the  appointment  of  the  guardian,  and  the 
caption  of  the  answer  by  such  guardian,  is  written  at  the 
foot  of  the  answer,  and  subscribed  by  two  of  the  commis- 
sioners (or  three,  if  the  defendant's  conomissioner  attend). 

This  caption  is  then  signed  by  the  conunissioners,  and  the 
answer  being  annexed  to  the  commission,  the  usual  return  is 
endorsed  upon  the  conmiission,  and  subscribed  by  the  commis- 
sioners, the  whole  is  then  folded  up,  and  bound  round  with  red 
tape  (the  conunissioners  setting  their  seals  thereon),  and  sent 
to  the  defendant's  clerk  in  court,  in  the  Six  Clerks'  Office  (z)- 
The  formalities  attending  the  carriage,  and  of  filing  the  answer, 
are  precisely  the  same  as  in  the  ordinary  cases  of  answering 
by  commission  (a). 

(tt)  Although  for  the  sake  of  bre-  (y)  Hind.  949 ;  for  fiiitber  pwti- 

vityitis  stated  in  the  text  to  be  a  cnlars  as  to  the  manner  of  smog 

commission  for  taking  the  answer  of  out,  &c.,  a  commission  to  take  an 

the  infant,  it  is  in  fact  a  commission  answer,  vide  post. 

to  take  the  plea,  answer  or  demurrer.  (z)  Hind.  949, 260. 

(*)  Order  IX.  2Ut  Dec.  1833.  (o)  Vide  past. 
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Where  fta  in&nt  defendant  is  reeident  abroad,  and  the  pro-   Of  the  Defeiiee. 

oeedmff  ifl  for  his  benefit,  a  coauniflsion  may  be  iasued  to  ^. 

,  Uf  oommusioii 

aeeign  a  guardian,  and  to  take  hie  answer  at  the  pkce  of  his  when  infant 

leaideiiee.     It  appears,  howerer,  that  in  some  cases,  in  order  *^"^<^- 
to  avoid  the  diificnltj  of  executuig  a  commission  in  a  foreign 
conntry,  the  Court  has  npon  motion  at  once  assigned  a  guar- 
dian  to  put  in  an  infant's  answer.     Thus,  in  Jcngsma  v.   Whendispensed 
Pfiel  (Jb)y  where  a  motion  was  made  on  behalf  of  an  infimt  ^'^* 
defendant,  resident  abroad,  that  his  father  might  be  assigned  his 
gnardian,  for  the  purpose  of  putting  in  his  answer,  which  mo- 
tien  was  supported  by  an  affidavit  that  the  father  was  not  inte-  where  father 
rested  in  the  mattmrs  in  difference  in  the  suit,  Loid  Eldon,  with  °ot  interested. 
the  consent  of  the  plaintiffs,  made  the  order,  seyeral  similar 
erders  haying  been  produced  by  the  registrar;  and  in  Lush-  Where  guar- 
ingtan  y.  SeweU{c),  where  several  of  the  defendants  to  an  ^!*'^''*J* 
orig^inal  bill  were  infants,  and  a  commission  had  been  sent  appointed  in  the 
abroad,  for  the  appointment  of  a  guardian,  and  to  put  in  their  ongin&l  cause. 
answers,  under  which  their  answers  were  put  in,  and  afterwards 
a  supplemental  bill  was  filed  against  the  same  defendants, 
the  Vice-Ghancellor,  upon  motion  and  consent  of  the  plain- 
tiSiy  made  an  order,  that  the  gnardian  who  put  in  the  answer 
to  the  original  bill  should  put  in  the  answer  to  the  supple- 
mental bUl.     It  is  remarkable  that  in  Tappen  y.  Norman  (<f). 
Lord  Eldon  refused  a  similar  application,  that  the  motiier  of 
an  infimt  defendant,  who  was  resident  abroad,  might  put  in 
his  aaswer  as  guardian  without  an  appointment  in  the  usual 
way ;  it  is  to  be  observed,  however,  that  before  deciding  the 
question  his  Lordship  asked  if  there  was  any  instance  of  such 
a  proceeding,  and  that  the  registrar  answered  that  there  was 
not ;  it  is  therefore  well  remarked  by  the  reporter,  in  his  note 
to  Lushtngtan  v.  Sewelly  that  in  all  probability,  if  in  Tappen 
y.  Norman  the  preceding  case  of  Jongsma  v.  Pfiel  had  been 
mtedy  the  €k>art  wonU  have  made  the  order. 

Although  the  answer  of  an  infant  is  put  in  upon  the  oath  Of  the  answer 
^  the  person  appointed  his  gnardian  (e),  the  infant  is  not  ^^  ^°  ^^^^ 


(«)  Eccleston  ».  Petty,  Ctrth.  79 ;    Stark.  S66 ;  Hawkins  ».  Luscombe,  2 
%  Mod.  S56 ;  Comh.  156  -,  Leigh  v.    Swanit.  375. 
Waid,  2  Vent.  72 ;  Legard  v.  Shef. 


9  Ves.  S67.  field,  2  Atk.  S77 ;  Cowdell  v.  Tatlock, 

Mtd.  h.  Geld.  28.  8  Ves.  flc  6. 19 ;  Savage  v.  Carroll, 

d)  11  Ves.  563.  1  B.  &  B.  548;  Cowling  v.  Ely,  2 
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Persons  against  whom  a  Suit  may  be  instituted : 


■Kzceptions  will 
Dot  lie. 


Injunctions 
against  pro- 
ceedings at  law 
on  behalf  of 
infant. 


Of  Answers  by.  bound  by  such  answer,  and  it  cannot  be  read  against  him ; 
the  true  reason  of  which  is,  because  in  reality  it  is  not  the 
answer  of  the  infant,  but  of  the  guardian,  who  is  the  peison 
sworn,  and  not  the  infant ;  and  the  infifuit  inay  know  nothing 
of  the  contents  of  the  answer  put  in  for  him,  or  may  be 
of  those  tender  years  as  not  to  be  able  to  judge  of  it  (e). 
This  being  the  case,  it  would  be  useless,  and  occasion  unneces- 
sary expense,  to  call  upon  an  infant  to  put  in  a  full  answer  to 
the  plaintiff's  bill  (/)  ;  and  it  is  therefore  held  that  exceptions 
will  not  lie  to  the  answer  of  an  infant,  for  insufficiency  (^). 

As  exceptions  will  not  lie  against  an  infant's  answer,  they 
cannot  of  course  be  shown  as  cause  against  disBolring  an  in- 
junction obtained  by  the  plaintiff  to  restrain  proceedings  at 
law  commenced  on  behalf  of  an  infietnt ;  consequently,  a  plain- 
tiff is  in  general  precluded  from  showing  any  cause  against 
dissolving  an  injunction  obtained  to  restrain  proceedings  at 
law  commenced  on  behalf  of  an  infant.     For  as  he  cannot  by 
exceptions  compel  a  discovery,  the  answer  of  the  defendant 
may  be,  and  most  usually  is  such,  that  no  admission  can  be 
extracted  from  it ;  indeed,  if  it  were  a  full  answer,  the  plaintiff 
would  not  be  in  a  better  situation,  as  the  rule  of  the  Court  pre- 
vents its  being  read  against  the  infant  upon  any  occasion.    In 
Lucas  V.  Lucas  {h)  it  was  argued,  that  although  the  rule  is,  that 
the  answer  of  an  infant  may  be  grossly  insufficient,  and  the 
plaintiff  cannot  by  taking  exceptions  compel  a  discovery  from 
the  infant,  but  must  prove  his  case,  yet  the  rule  went  no  far- 
ther, and  that  an  injunction  might  be  dissolved  upon  an  answer 
manifestly  insufficient,  and  not  meeting  the  equity  of  the  bill. 
It  was  held,  however,  that  in  all  cases  the  plaintiff  was  bound 
to  make  out  his  case  from  the  answer ;  and  that  unless  the 
Court  could  from  the  answer  see  the  equity,  it  would  not 
interfere  with  the  legal  title. 

It  seems  from  the  above  case  of  Lucas  v.  Lucas,  and  that 
of  Copeland  v.  Wheeler  (t)>  that  although  a  plaintiff  cannot 
show  exceptions  for  cause  against  dissolving  an  injunction 

(e)  Wrottesley  v.  Bendish,  3  P.  C.  C.  266  ;  Lucas  v.  Lucas,  1»  Ve$. 

Wms.  236.  274  ;  Lord  Red.  254, 

(/)Strudwick  v.  Pargitcr,  Bunb.        (h)  13  Yes.  274. 
338.  (i)  4  Bro.  C.  C.  266. 

(g)  Copeland  r.  Wheeler,  i  Bro. 
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vpoii  ike  coming  in  of  an  infmnt  defendant  a  answer,  he  may  Of  Ant^wen  by, 
undertake  to  show  cause  upon  the  merits,  and  by  that  means  ^         ' 

gain  a  little  time  till  the  next  day  of  motions. 

An  in£uit's  answer  is  expressed  to  be  made  by  his  guardian,  Fonn  of  answer. 
and  is  generally  confined  to  a  mere  submission  of  liis  rights 
and  interest  in  the  matters  in  question  in  the  cause  to  the  care 
and  protection  of  the  Court.  The  general  saving  at  the  be- 
ginning, t<^ther  with  the  denial  of  combination  at  the  con- 
clusion, common  to  all  other  answers,  are  omitted ;  for  an 
infant  b  entitled  to  the  benefit  of  eyeiy  exception  which  can 
be  taken  to  a  bill  without  expressly  making  it,  and  he  is  con- 
sidered incapable  of  the  combination  charged.  The  general 
traverse  is  also  left  out  of  a  defendant's  answer,  because  it 
cannot  be  excepted  to  for  insuflSciency  (A). 

Although  an  infant  cannot  be  called  upon  to  put  in  a  full  May  state  de- 
answer  to  the  plaintiff's  bill,  yet  he  may  state  in  his  answer  ^®°^* 
anything  which  he  means  to  prove  in  the  way  of  defence  (t)- 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  if  infant  diasa* 
an  infant  defendant,  and  the  infant  comes  of  age,  and  is  dis-  ^*^  ^'^^  ^ 
satisfied  with  the  defence  put  in  by  his  guardian,  he  may  apply  put  in  a  new 
to  the  Court  for  leave  to  amend  his  answer,  or  to  put  in  a  new  ^^' 
<me ;  and  it  seems  that  this  privilege  applies  as  well  after  a 
decree  has  been  made  as  before  (k). 

An  infant,  however,  wishing  to  make  a  new  defence,  must  But  must  apply 
apply  to  the  Court  as  early  as  possible  after  attaining  twenty-  ^  ^^^y  >s  po** 
one,  for  if  he  is  guilty  of  any  laches,  his  application  will  be  twenty-one. 
refused  (/).     Thus  in  C§cily.  Lord  Salisbury  (m),  where  an 
heir-at-law,  being  a  minor,  had  by  his  answer  desired  that  the 
trust  estate  might  not  be  sold,   and  had  offered  to  subject 
other  lands  not  within  the  trust,  for  better  raising  the  por- 
tions, so  that  a  sale  of  the  trust  estate  would  not  be  neces- 
sary, and  the  question  at  the  hearing  of  the  cause  was,  whether 
he  should  be  bound  by  this  offer  in  his  answer  or  not,  the  Court 

(k)  Lord  Red.  254.  Reports,  the  case  of  Bennett  o.  Lee, 

(i)  Per  Lofd  Chief  Baron  Rich-  in  2  Atk.  487.  &  529,  are  referred  to 

sris,  hi  Attomey-genefalv.Lambirtb,  as  S.  C.  but  upon  reference  to  that 

5  Price,  SOS.  book  it  will  .be  found  that  the  case 

(k)  Kelsall  V.  Kelsall,  2  M.  &  K.  of  Bennett  v.  Lee,  there  reported,  oc- 

409.  curred  in  1742,  whilst  that  in  1  Dick. 

(/)  Bennett  v.  Leigh,  1  Dick.  89 ;  was  in  1743. 
iQ  Mr.  Wyatt's  edition  of  Dicken's        (m)  2  Vern.  224. 


Digitized  by  VjOOQ IC 


238 


Persons  against  whom  a  Suit  may  be  instituted : 


Of  Answers  by. 


Admissions  can- 
not be  made  on 
the  part  of  an 
infant. 


Case  cannot  be 
stated. 


All  necessaiy 
facts  must  be 
proved. 


Where  neces- 
sary parties  are 
out  of  the  juris- 
diction. 


Where  a  will  is 
to  be  esta- 
blished. 


held  him  to  it,  because  by  that  means  he  had  delayed  ft  sale, 
observing  that  if  he  would  hare  departed  from  what  he  had 
offered,  he  ought  immediately  to  have  applied  to  the  Govt  to 
have  retracted  his  offer,  and  amended  his  answer.  It  is  to  be 
observed,  that  the  cause  was  heard  in  1691,  and  that  the 
heir-at-law  had  come  of  age  in  1687,  and  yet  no  complaint 
had  been  made,  either  that  he  had  been  defrauded  or  deceived, 
or  that  an  improper  defence  had  been  made,  but  he  had 
acquiesced  in  the  answer  up  to  that  time. 

The  same  reasons  which  prevent  an  infant  from  being 
bound  by  his  answer,  operate  to  prevent  his  being  bound  by 
admissions  in  any  other  stage  of  proceeding,  unless  indeed 
such  admissions  are  for  his  benefit.  Thus  it  seema  that  where 
an  infant  is  concerned,  no  case  can  be  stated  by  the  Court  of 
Chancery  for  the  opinion  of  a  Court  of  Law,  because  an  in- 
fant would  not  be  bound  by  the  admissions  in  such  case  (a). 
Upon  the  same  principle  it  has  been  held,  that  an  infant  is 
not  bound  by  a  recital  in  a  deed  executed  during  his  in- 
fancy (a). 

The  consequence  of  this  rule  is,  that  where  there  are  infant 
defendants,  and  it  is  necessary,  in  order  to  entitle  the  plain- 
tiff to  the  relief  he  prays,  that  certain  facts  should  be  before 
the  Court ;  such  facts,  although  they  might  be  the  subject  of 
admission  on  the  part  of  adults,  must  be  proved  against  the 
infants.  Thus  where  the  bill  stated  that  one  of  the  defendants 
was  out  of  the  jurisdiction,  and  all  the  defendants,  some  o( 
whom  were  infants,  admitted  the  facty  but  no  proof  had  been 
gone  into  upon  the  subject,  the  V ice-Chancellor  (Sir  J.  I^ach) 
said,  that  even  if  he  could  act  upon  the  admission  of  the 
adult  defendants,  he  could  not  act  upon  that  of  the  infants  (/^)- 
For  the  same  reason,  in  the  ordinary  case  of  establishing  a 
will  rekting  to  real  estate,  where  the  heir-at-law  is  an  iofiuit> 
it  is  always  necessary  to  establish  the  due  executiioa  of  the 
will  by  the  examination  of  witnesses. 

From  the  report  of  the  cases  of  Cartwright  v.  Cartwright^ 
and   Sleeman  v.  Sleeman,  in   Mr.  Dickon's  Reports  (^),  »^ 

(n)  Hawkins    «.    Luscombe,    2  (p)  Wilkinson  o.  Beal,  4  M©^- 

Swanst.  S02.  408. 

(o)  Milner  v.  Loid  Harewood;  18  (a)  2  Dick.  649.787. 

Ves.  274.  ^* 
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BMma  to  haT«  been  held  that  where  the  heir-at-Uw  in  an    Of  Admissions 
original  eoit  being  adolt,  had  by  his  answer  admitted  the    ,<^  ^***^^<^^- , 


doe  execntion  of  tiie  will,  bat  died  before  the  cause  was 

bioQf^t  to   a    heenng,    leaving  an  infant  heir^   who   was 

brought    before  the  Court  by   reyiTor,   the    will  must  be 

prared  per  testes  against  the  infant  heir.     But  in  Livesey  Infant  bound  by 

T.  XtveseyCr),  Sir  John  Leach,  M.  R.,  held,  that  the  cir-  proofinanori- 

ginal  suit  against 
comstance  of  the  first  heir  having  admitted  the  will,  ren-  his  ancestor. 

derad  it  unnecessary  to  prove  it  against  the  infant ;  and  in 
a  subsequent  case  («),  the  Vice -Chancellor,  Sir  L.  Shadwell, 
expressed  himself  to  be  of  the  same  opinion  as  the  Master 
of  the  Rolls,  and  said  that  he  had  referred  to  the  entries 
of  the  cases  of  Sleeman  v.  Sleenum^  and  Cartwright  v. 
Cartwrighty  in  the  registrar's  book ;  and  that  with  respect 
to  the  former,  no  such  thing  as  mentioned  by  the  reporter 
appean  to  have  taken  place ;  but  the  original  heir  having 
admitted  the  will,  the  Court  established  it ;  and  with  respect 
to  the  latter,  all  that  was  stated  was,  that  on  hearing  the 
will  and  proofs  read  (not  saying  what  proofs),  the  Court  de- 
clared that  the  will  ought  to  be  established  (f). 

In  piooeedings  in  the  Master's  Offiee,  under  a  decree  which  Master  cannot 
directs  witnesses  to  be  examined  upon  interrogatories,  if  in-  >^v««^vit> 
hntB  are  concerned,  the  Master  cannot,  strictly  speaking, 
receive  affidavits ;  and  where  in  such  a  case  he  had  in  a  qnes- 
tion  of  pedigree  proceeded  upon  affidavits  obtained  from 
America,  the  Vice-Chancellor,  on  motion  for  that  purpose, 
directed  die  Master  not  to  proceed  upon  the  affidavits,  with 
liberty,  under  the  circumstances,  to  apply  to  the  Court,  if  by 
death,  or  otherwise,  it  became  impossible  to  obtain  under  a 
eommiflsion  the  evidence  of  persons  who  had  made  the  affi- 
davits («>. 

In  that  ease,  however,  it  is  to  be  observed,  that  the  solicitor  ^ff^^  ^f  admis- 
for  the  infant  had  not  concurred  in  the  mode  of  proceeding  sions  by  solicitor, 
adopted  by  the  Master;  and  that  it  is  to  be  collected  from  the 
report  that  if  he  had,  the  parties  would  have  been  bound,  as 

(r)  Cited,  4  Sim.  132.  (t)  Vide  etiam,  Robinson  v.  Cooper. 

(<)  Lock  V,  Foote,  4  Sim.  132.         ib.  131. 

(u)  TiUotson  0.  Hargrave,  S  Msd.  404. 
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Persons  ayuinst  whom  a  Suit  may  be  instituted : 


Of  the 
Replication. 

^ V ' 

Of  the  replica- 
tion to  an 
iufant's  answer. 


In  what  cases 
is  not  neces&ary. 


In  what  cases 
it  is  necessary. 


his  Honor  said,  that  generally  speaking,  infants  are  bound 
as  much  as  adults  are  by  the  conduct  of  their  solicitor. 

It  follows  from  what  has  been  said  above,  that  where  a  de- 
fendant to  a  suit  is  an  infant,  and  it  is  necessary  in  support  of 
the  plaintiff's  case  that  some  fact  should  be  established,  which 
it  is  not  expressly  for  the  benefit  of  the  infant  to  admit,  the 
answer  of  the  infant  must  be  replied  to,  and  the  fact  sought 
to  be  established  proved   by  evidence  derived  from  other 
sources  than  the  infant's  answer  or  admissions  on  his  behalf 
made  by  those  conducting  the  cause  for  him.     Where,  how- 
ever, the  case  of  the  plaintiff  is  such  as  it  is  manifestly  to  the 
advantage  of  the  infant  to  admit,  as  where  an  infant  claims 
an  interest  under  the  same  instrument  as  the  plaintiff,  in  such 
cases  it  is  not  necessary  to  reply  to  the  answer,  or  to  go  into 
evidence  to  prove  the  execution  of  the  instrument  relied  upon, 
and  the  cause  may  be  set  down  for  hearing  upon  the  bill  and 
answer.   For  the  instrument  under  which  both  the  plaintiff  and 
the  defendant  claim,  being  stated  and  referred  to  in  the  bill,  by 
the  usual  words,  ''as  in  and  bythesaid  Indenture,  &c.,  reference 
being  thereunto  had,  when  produced  will  more  fully  appear," 
becomes  part  of  the  record,  and  as  it  is  for  the  benefit  of  the 
infant  as  well  as  of  the  plaintiff  that  it  is  set  up,  no  necessity 
exists  for  establishing  it  by  any  other  proof.     It  is  for  this 
reason,   also,   that  the   general  traverse,    which  is  always 
inserted  in  the  answer  of  adult  defendants,  ia  omitted  in  that 
of  an  infant ;  for  as  no  admission  can  be  made  on  the  part  of 
an  infant  which  is  not  for  his  advantage,  the  insertion  of  such 
a  traverse  is  unnecessary  to  protect  him  against  any  inference 
to  his  disadvantage  being  drawn  from  hb  not  having  specifi- 
cally traversed  any  particular  allegation  in  the  bill,  whilst  by 
generally  traversing  all  the  allegations  made  by  the  plaintiff 
he  would  be  precluded  from  taking  advantage  of  such  as  are 
in  his  favour. 

It  is  to  be  observed,  that  although  where  the  plaintiff  and 
infant  defendant  claim  under  the  same  instrument,  it  is  not 
in  general  necessary  to  reply  to  the  answer,  and  prove  the  ex- 
ecution of  such  instrument ;  yet  where  such  instrument  is  in 
itself  in  derogation  of  any  other  right  which  the  infant,  but 
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for  its  existence^  naght  have  in  the  subject-matter  of  the  suit,        Endence 

theiiy  although  the  infant  may  take  a  benefit  under  the  instru-         ^m  .   ^ 

menty  it  wiJi  still  be  necessary  to  establish  its  execution  by 

evidence ;  as  where  a  plaintiff  claims  as  a  devisee  of  real  estate, 

and  the  infant  defendant  also  claims  under  the  same  will,  but 

BBb  the  character  of  heir  at  law  of  the  testator,  in  such  case   . 

the  will  must  be  established  per  testesy  although  the  infant 

has  an  interest  under  it  as  well  as  the  plaintiff.     And  so  in  all 

cases  in  which  any  thing  is  stated  in  the  defendant's  answer 

which  the  plaintiff  does  not  think  proper  to  admit,  the  answer 

should  be  replied  to,  in  order  that  the  inffint  defendant  may 

hare  an  opportunity  of  proving  his  case. 

We  hare  seen  before,  that  no  infiint  can  be  bound  by  any  Of  eTidence 

admissions  made  in  his  behalf,  unless  such  admissions  are  for  against  an  inla&t 

defcodftnta 
his  benefit;   the  consequence  is,    that  in   all  cases  where 

infants  are  defendants,'  the  case  against  them  must  be  esta- 
blished by  strict  evidence,   and  that  they  must  have  been 
parties  to  the  suit  when  the  witnesses  were  examined;  if 
they  hare  become  parties  subsequently  to  the  evidence  being 
gone  into,  such  evidence  cannot  be  read  against  them.     Thus,  where  he  has 
where  the  plaintiffs  had  filed  an  original  bill,  and  gone  into  ^^^  ^^^  ^  ^^ 
evidence,   and  had  afterwards  amended  the  bill  by  adding  amendm^t. 
parties  some  of  whom  were  infants,  a  motion  made  on  behalf 
of  the  plaintiff  that  he  might  be  at  liberty  at  the  hearing  to 
read  the  evidence  upon  the  original  bill,  against  the  defendants 
to  the  amended  bill,  was  refused  by  the  Vice-Chancellor,  Sir 
J.  Leach,  who  said,  that  the  defendants  who  were  adult  might, 
if  they  pleased,  consent  that  the  former  evidence  should  be 
read  at  the  hearing,  but  that  he  could  not  order  such  evidence 
to  be  read  against  the  infants  (or). 

There  seems  to  be  no  rule  in  the  Court  of  Chancery  which  Deeds  and  exhi. 
prevents  the  proving  of  exhibits  vivd  voce,  by  order,  at  the     ^yS*^-^ 
hearing,  as  well  in  cases  where  infants  are  concerned  as  in  against  an  in- 
others ;  in  the  Court  of  Exchequer,  however,  where  an  infant 
is  party,  and  his  interest  is  concerned,  the  Court  does  not  S§cut,  in  the 
allow  of  an  order  to  examine  a  witness  vivd  voce  to  prove  Exchequer. 

(x)  Quantock  «.  Bnllen,  5  Mad.  81. 
VOL.  I.  R 
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Persons  against  wham  a  Suit  may  be  instituted : 


Subpoena  to 
hear  judgment. 


Decree  against 
infant  ought 
not  to  be  by 
consent. 


Decrees  against.  t]eeds  or  exhibits,  but  the  witness  for  that  purpose  must  be 
examined  in  the  office  upon  interrogatories  (y). 

A  suhpcena  to  hear  judgment,  where  there  is  an  infant  de- 
fendant, ought  to  be  served  on  the  guardian ,  ad  litem ;  and 
personal  service  of  such  a  writ  upon  the  infant  himself  will  not 
be  good  service  (2),  even  though  the  infant  shonld  be  above 
fourteen,  or  want  ever  so  little  of  twenty-one  (a). 

The  Court  will  not  in  general  make  a  decree  by  consent, 
where  infants  are  concerned,  without  first  referring  it  to  the 
Master,  to  inquire  whether  it  will  be  for  their  benefit ;  yet  when 
once  a  decree  has  been  pronounced  without  that  previous  step, 
the  authority  of  it  is  the  same  as  if  it  had  been  referred  Ui  the 
Master,  and  he  had  made  a  report  that  it  would  be  for  their 
benefit  (Ji) ;  and  such  decree  cannot  be  reversed  unless  upon 
such  grounds  as  would  authorize  the  reversal  of  it  in  any  other 
case.  It  must  not,  however,  be  drawn  up  as  made  by  consent, 
which  would  be  error  (c).  Athough  an  heir  at  law  is  entitled 
to  an  issue  devisavit  vel  non,  and  the  Court  cannot  Tefo&e  it 
when  asked  for ;  yet  if  the  counsel  for  an  infant  heir  be  satis- 
fied that  there  is  no  ground  to  impeach  the  will,  be  is  well 
justified  in  not  asking  for  an  issue  (d). 

Where  an  infant  has  a  day  given  him  by  the  decree,  to 
show  cause  against  it,  the  process  served  upon  him  at  his 
coming  of  age,  is  a  writ  ofsubpoenoy  which  is  a  judicial  writ.  Ac- 
cording to  the  old  practice  this  writ  must  have  been  returnable  in 
term  time  (e) ;  but  according  to  the  new  form  of  suhpcena^  pro- 
vided by  the  orders  of  December  21, 1833,  it  is  made  returnable 
within  a  certain  number  of  days  after  service  on  the  defendant, 
Service  of  must    exclusive  of  the  day  of  service  (f).    The  service  of  a  suhpana 


Oftheitiapona 
to  show  cause 
against  a  decree. 


be  personal. 


iy)  Carlcton  o.  BiightweU,  2  P. 
Wms.  463. 

(i)  Freeman  i;.  Carnock,  2  Dick. 
439. 

(a)  Taylor  v,  Atwood,  2  P.  Wms. 
643. 

(6)  Wall  «.  Bushby,  1  Bro.  C.  C. 
487,  nijira, 

(e)  In  an  anonymous  case,  in  1 
Freem.  127,  it  is  said  that  if  an  in- 
fant  suffer  a  decree  by  consent,  it  is 
for  ever  fvtnibU,  otherwise  of  an  ad- 


versary bill ;  and  it  is  suggested  by 
Mr.  Hovenden,  in  a  note  which  oc- 
curs in  his  edition,  that  probably  tbis 
is  a  typographical  error  for  irrwflW- 
hU ;  this,  however,  would  he  incon- 
sistent with  the  words  which  imn*" 
diately  follow,  via,  otherwise  of  an 
adversary  bilU 

(d)  Levy  V,  Levy.  S  Mad.  245. 

(e)  Gilb.  Forum  Bom.  160.     . 

(f)  1  Mylne  &  Kewc,  App-xn^* 
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of  this  description  must  be  personal,  unless  the  party  has  left  Decrees  against. 

the  kingdom,  cwr  has  absconded  to  avoid  service;  in  which    ' y— ' 

case,  upon  the  facts  being  verified  by  affidavit,  the  Court  will 
order  service  upon  his  clerk  in  court  to  be  good  service  {g). 

If  after  service  of  the  subpcena  to  show  cause,  the  party  of  making  a 
does  not  appear  within  the  time  limited,  the  decree  will  be  decree  absolutt. 
made  absolute,  without  entering  an  appearance  for  him  (A), 
upon  motion,  supported  by  affidavit  of  service  and  certificate  of 
non-appearance,   in  like  manner  as  a  decree  in  default  of 
appearance  (t)* 

It   is   said  above,  that  in  cases  of  foreclosure,  the  only  Of  showing 
causa   which  can  be  shown  by   an  infant  aflter  attaining  ca^««  »g*"»*t  a 
twenty-one,  against  making  the  decree  absolute,  is  error  in 

the  decree,  and  that  he  will  not  be  permitted  to  unravel  the  in  cases  of 

account,  nor  even  to  redeem  the  mortgage  on  paying  what  is  ^<>'^*<>*^'®- 
due.     This  strictness,  however,  must  not  be  understood  as  ap* 
plying  to  cases  in  which  fraud  or  collusion  have  been  made 
use  of  in  obtaining  the  decree  ;  in  such  cases,  it  is  presumed  Does  not  extend 
that  an  infant  will  not  be  more  strictly  dealt  with  than  an  ^  ^^L^ 
adult;  and  in  Lloyd  v.  Barnes  (J),  a  bill  was  entertained 
by  the  Court  which  was  filed  by  the  heir  at  law  of  a  mort- 
gagor to  set   aside  a  decree  of  foreclosure  that  had  been 
made  against  his  ancestor,  who  was  adult,   under  circum- 
stances of  gross  fraud.     Neither,  it  is  apprehended,  will  the  Kor  where  title 

above  rule  apply  to  cases  where  the  title  claimed  by  the  infant  **'  ^°'*'**  *f  P*" 

,  —^  ,  ramount  the 

IB  paramount  the  mortgage.     Thus,  in  a  case  where  an  estate  mortgage. 

had  been  conveyed  to  the  great-uncle  and  grandfather  of  the 
infant,  as  joint-tenants  in  fee,  and  upon  the  death  of  the  great- 
uncle,  the  grand^Bither,  being  the  survivor,  had  mortgaged  tlie 
estate,  and  died,  leaving  the  infant  his  heir  at  law.  Upon 
a  bill  filed  by  the  mortgagee  against  the  infant  to  foreclose, 
the  infant  stated  in  his  answer  that  the  estate  had  been  pur- 
chased and  paid  for  by  his  great-uncle,  who  devised  (he  same 
to  his  grandfather  for  life,  with  remainder  to  his  heirs  in  tail, 
and  so  claimed  the  estate  as  heir  in  tail  by  a  title  paramount 
the  mortgage,  but  the  Court  decreed  an  account,  and  that  the 

(g)  Eleock  v.  Glegg,  2  Dick.  764.        (i)  I  Hair.  425. 
(&)  Gilb.  For.  Rom.  160;  Wha-        {J)  2  P.  Wms.  7S, 
ram  v.  Broughton,  1  Ves.  186, 
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Fraud  and  coU 
lusion,  how 
shown. 


defendant  should  redeem  or  be  foreclosed^  unless  he  showed 
cause  within  six  months  after  he  came  of  age,  on  the  ground 
that  the  grandfather  being  by  the  deed  joint  tenant  in  fee  with 
his  brother,  whom  he  survived,  must  have  appeared  to  the 
mortgagee  to  have  a  good  title.  The  infant,  however,  when  he 
came  of  age  upon  being  served  with  a  subpoena  to  show  cause, 
moved  for  leave  to  amend  his  defence  by  putting  in  a  new 
answer,  and  swore  that  he  believed  he  could  prove  that  the 
mortgagee  had  notice  of  the  trust  for  his  great-uncle  at  the 
time  he  lent  the  money,  which  was  a  point  not  insisted  upon 
in  his  former  answer,  and  the  Court  made  the  order  (k).  The 
reason  of  this  distinction  between  the  case  of  a  claim  by  the 
infant  paramount  the  mortgage,  and  that  of  a  claim  subject  to 
the  mortgage,  is  obvious,  for  in  the  latter  case  it  will  be  pre- 
sumed that  the  Court  would  not  have  made  the  decree  had  it 
not  been  satisfied  that  the  mortgage  was  properly  executed, 
and  therefore  it  would  not  be  reasonable  to  allow  a  party 
claiming  subject  to  that  deed,  to  disturb  the  title  which  the 
mortgagee  had  acquired  under  it ;  but  in  the  former  case  the 
mortgage  may  have  been  properly  executed,  and  the  account 
taken  under  it  may  have  been  perfectly  correct,  and  yet  the 
mortgagor  may  not  have  had  a  title  to  make  the  mortga^,  in 
which  case  it  would  not  be  just  to  preclude  the  infant  firom  an 
opportunity  of  establishing  a  case  which,  from  the  circum- 
stance of  its  not  having  been  insisted  upon  in  the  infants 
answer,  was  not  properly  submitted  to  the  decision  of  the 
Court  at  the  time  the  decree  was  pronounced. 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to 
show  cause  against  making  a  decree  absolute,  he  may  either 
impeach  the  decree  on  the  ground  of  fraud  or  collusion  be- 
tween the  plaintiff  and  his  guardian,  or  he  may  show  error  m 
the  decree.  He  may  also  show  that  he  had  grounds  of 
defence  which  were  not  before  the  Court,  oi  were  not  insisted 
upon  at  the  hearing,  or  that  new  matter  has  subsequently 
been  discovered,  upon  which  the  decree  may  be  shown  to  be 
wrong. 

If  the  late  infant  seeks  to  controvert  the  decree  on  the 
ground  of  fraud  or  collusion,  he  is  not  bound  to  proceed  by 
(k)  Anon.  Mos.  60. 
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way  of  rehearing  or  by  bill  of  review,  but  he  may  impeach  the      Of  showing 
fonner  decree  by  an  original  bill,  in  which  it  will  be  enough     ^^D^^t!'*'^ 

for  him  to  say,  that  the  decree  was  obtained  by  fraud  or  collu-    '^ v         * 

sion  (/).     He  may  in  like  manner  impeach  the  decree  by  ori-  Error  how 
ginal  bill,  even  though  his  ground  of  complaint  against  it  ^^^^^' 
is  confined  to  error ;  and  it  is  said,  in  Richmond  v,  Tayleur  (m), 
that  a  very  eminent  practitioner  (Mr.  Vernon)  in  case  of  an 
erroneous  decree  against  an  infant,  used  always  to  advise  the 
bringing  of  an  original  bill  to  set  it  aside,  but  in  such  bill  to 
allege  specially  the  errors  in  the  former  decree.  In  such  cases  i^^^  not  wait 
it  is  not  necessary  for  the  infant  to  wait  till  he  comes  of  age  till  of  age. 
before  he  seeks  redress,  but  application  for  that  purpose  may 
be  made  at  any  time  (n). 

If  the  late  infiemt  seeks  to  impeach  the  decree  by  showing  Of  patting  ia  a 
that  he  had  grounds  of  defence,  which  were  either  not  before  ^"^     *^^** 
the  Conrt  or  not  insisted  upon  at  the  original  hearing,  he  may 
apply  to  the  Court,  either  by  motion  or  petition,  for  leave  to 
pnt  in  a  new  answer ;  and  it  seems  that  such  application  may 
be  made  ex  parte,  and  is  a  matter  of  course  (o). 

Although  it  is  a  matter  of  course,  that  where  an  infant  de-  Where  there  hat 
fendant  to  a  suit  who  has  a  day  given  him  to  show  cause       >>^ci<^- 
against  the  decree  after  attaining  twenty-one,  may  have  leave 
to  put  in  a  new  answer ;  yet  if  he  was  plaintiff  in  a  cross  bill, 
and  that  suit  or  any  part  of  it  has  been  dismissed,  he  will  not 
be  allowed  to  amend  his  cross  bill,  or  to  file  a  new  one  for  the  Bill  of  discoveiy 
same  matter  (p).     He  may,  however,  file  a  bill  of  discovery  in  "J^ 
aid  of  the  case  intended  to  be  made  by  his  answer,  and  it 
seems  that  if  he  does  so,  the  time  of  six  months  allowed  by  the 
course  of  the  Court  for  a  defendant  to  show  cause  why  a 


if  not  signed  and  enrolled,  bv  sup- 
plemental bill  in  the  nature  of  a  bill 


CO  Richmond  «.   Tayleur,  I  P. 
Wms.  737.     In  the  case  of  |;ro8s 

fnod  or  collusion  used  in  obtaining  a  of  review.     Walley  v.  Berkhead,  3 

decree,  the  Court  will  entertain  an  Atk.  811  j  Gully  v.  Baker,  Ca.Tem. 

ociginal  bill  for  the  purpose  of  im-  Talb.  201. 
peaching  it,  eren  thougn  the  party        (m)  Ubi  supra, 
complaining  was  not  an  infant  at  the         (n)  Ibid. 

time  of  the  decree  pronounced.    Vidt        (o)  Fountain  v.  Carrier,  1  P.  Wms. 

Lloyd  «•  Maasel,  2  P.  Wms.  73;  604;  Napier  o.  Lord  Effingham,  2 

Sheldon  v.  Fortescue,  3  P.  Wms.  111.  P.  Wms.  401 ;  Bennett  v.  Lee,  2  Atk. 

In  general,  however,  where  no  fraud  631 ;  Trefusis  v.  Cotton,  Mos.  308. 
is  alleged,  the  proceedings  to  set  aside        (  p)  Sir  J.  Napier  v.  Lady  Howard 

a  decne,  if  it  has  been  signed  and  of  Effingham,  Mos.  67-4>8. 
enrolled,  must  be  by  bill  of  review,  or 
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decree  should  not  be  made  absolute  after  he  comes  of  age,  is 
not  so  sacred  bat  that  in  particular  cases,  and  where  the  mat- 
ter IB  of  consequence,  the  Court  may  enlarge  it,  and  there- 
fore, in  the  case  before  referred  to,  of  Trejusis  v.  Cotton  (y), 
where  a  defendant  on  attaining  twenty-one  and  being  sensed 
with  a  subpoena  to  show  cause  against  a  decree,  filed  a  bill 
against  the  plaintiffs  in  the  original  suit  for  a  discovery,  and 
applied  to  the  Court  to  have  the  time  for  showing  cause  en- 
larged till  the  defendants  to  the  bill  of  discovery  had  put  in 
their  answer ;  the  Lord  Chancellor  made  an  order  for  enlarg- 
ing the  time  for  three  months  after  the  six  months  were  ex- 
pired, and  on  that  time  being  out,  and  the  defendants  not 
having  put  in  a  full  answer,  the  time  was  twice  enlarged  upon 
motion  quosque.  It  seems,  however,  from  a  subsequent  notice  of 
the  same  case  (r),  that  an  infant,  after  he  attains  twenty-one, 
cannot  controvert  the  original  decree  by  a  new  bill  praying 
relief,  unless  for  fraud  or  collusion,  or  for  error  (<),  and  that  if 
he  does  so,  the  original  decree  may  be  pleaded  in  bar  to  such 
new  bill. 

Although  where  a  day  is  given  to  an  infant  to  show  cause 
against  a  decree,  he  need  not,  as  we  have  seen,  stay  till  that 
time  before  he  seeks  to  impeach  it  on  the  ground  of  £raud  and 
collusion,  or  error  {t) ;  yet  if  he  proceeds  on  the  ground  that  he 
is  dissatisfied  with  the  defence  which  has  been  made,  and 
wishes  to  put  in  a  new  answer,  he  must  in  general  wait  till 
he  has  attained  twenty-one  before  he  applies,  because,  if  he 
should  apply  before,  and  there  should  be  a  decree  against  him 
upon  the  second  hearing,  he  may  with  as  much  reason  put  in 
a  third  answer,  and  make  the  proceedings  endless,  and  by  this 
means  leave  it  in  the  power  of  a  guardian  to  put  in  a  new 
answer  for  him  during  his  minority,  and  so  occasion  infinite 
vexation.  This  was  the  opinion  originally  expressed  by  Loi^ 
Hardwicke,  in  the  case  of  Bennett  v.  Lee  (u) ;  though  he 
afterwards  held,  in  the  same  case,  that  as  the  facts  upon  which 
the  infant  wished  to  rest  his  new  defence  were  of  long  stand- 
ing, and  the  witnesses  were  consequently  very  old,  and  might 


(f )  Mos.  203. 
(r)  Ibid,  806. 
(f)  Richmond  o.Tayleur,  ubi  tup. 


(t)  Ibid, 

(u)  8  Atk.  487. 
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die  before  he  came  of  age,  the  infant  might  put  in  a  better     OX  showipg 
answer  (x).     And  so  in  Savage  v.  Carrol  (y),  leave  wa3  given      *i)!^re^"** 

to  the  infant  defendant,  upon  the  same  grounds,  to  put  in  an  ' v— ' 

amended  answer  before  attaining  twenty-one ;  but  it  was  sub- 
sequently held  in  the  same  case,  that  where  an  infant  before 
attaining  twenty-one  obtains  leave  to  put  in  a  new  answer,  he 
will  thenceforth  be  considered  as  plaintiff,  and  as  such  will  be 
bound  by  the  decree. 

Where  an  infant  defendant  on  coming  of  age,  having  ob-  a  new  answtf 
tained  leave  to  put  in  a  new  answer,  does  so  accordingly,  good  cause, 
he  may  show  that  fact  for  cause  why  the  decree  should  not  be 
made  absolute,  and  the  plaintiff  must  proceed  upon  the  answer 
aeeording  to  the  rules  of  the  Court  in  other  cases  (z). 

The  consequence  of  an  infant  putting  in  a  new  answer  is,  Consequence  of 
that  if  it  b  replied  to  he  may  examine  witnesses  anew  to  prove  ^  ^^  defence, 
his  defence,  which  may  be  different  from  what  it  was  before  (a). 


An  infant  may  be  committed  for  a  contempt  (b) ;  and  it  Of  ContempU 
seems  that  where  an  infant  is  ordered  by  a  decree  or  order  hy  an  Infant. 
made  in  a  cause  to  convey  an  estate,  or  to  do  any  other  act, 
the  performance  of  the  decree  may  be  enforced  by  attachment; 
bat  where  an  infant  is  not  a  party  to  a  cause,  but  h^s  been 
ordered  to  convey  under  the  statute  as  an  infant  trustee,  an 
attachment  is  not  a  proper  course ;  but  an  order  should,  be 
obtained  for  the  infant  to  convey  within  a  week  after  ser- 
vice ;  and  if  he  does  not  obey  that  order,  a  motion  must  be 
made  that  he  stand  committed  unless  cause  shown  (c). 

It  has  been  before  observed,  that  an  infant  defendant  pays 
no  costs  of  a  contempt  occasioned  by  his  not  appearing  or 
answering ;  and  that  in  such  a  case,  where  he  is  brought  into 
Court,  the  costs  of  the  messenger  is  usually  paid  by  the 
plaintiff;  this  is  because  an  infant  cannot  be  made  personally 
liable  to  the  payment  of  costs  (d);  and  til)  the  appointment  of 
a  guardian  has  taken  place,  there  is  no  person  upon  whom 


(x)  Bennett  v.  Lee,  2  Atk.  ftSS, 
vidietiam,!  B.&B.  548. 

(y)  3  B.  &  B.  S44. 

(0  Cotton  V,  Trefusis,  Mos.  315. 


(«)  Napier  o.  Lofd   Effingham* 
ubi  supra. 

(6)  Tpth.  108. 

(c)  In  re  Beech,  4  Mad.  128. 

(d)  Turperv.l^riier,  I  Sua.7Q8. 
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such  liability  can  be  fixed.  But  although  an  infant  cannot  be 
made  personally  liable  to  costs,  there  are  instances  in  which 
his  costs  have  been  ordered  to  be  paid  out  of  his  share  of  the 
fund  in  Court  (e) ;  and  where  an  infant  is  a  party  to  a  bill  for 
a  partition,  the  costs  to  which  he  is  liable  should  be  directed 
to  be  borne  by  his  share  (/*). 


In  what  man- 
ner a  guardian 
may  be  ap- 
pointed. 


Where  infirmity 
is  disputed. 


Older. 


Guardian  may 
be  appointed  by 


Sect.  VIII. 
Persons  of  Weak  Intellect. 

A  PERSON  reduced  by  age  or  infirmity  to  a  second  infancy 
may  defend  by  guardian.  In  this  case  a  special  application 
should  be  made  on  his  behalf  by  motion  or  petition,  supported 
by  an  affidavit,  stating  the  particular  circumstances  of  the 
party^  and  praying  a  conmiission  to  appoint  a  guardian.  In 
such  cases,  if  the  fact  of  the  infirmity  is  not  disputed,  the 
order  will  be  made  without  a  reference  to  the  Master ;  but  if 
it  is  disputed  whether  the  defendant  is  competent  or  incompe- 
tent to  answer,  it  will  be  referred  to  the  Master  to  inquire  as 
to  the  fact.  In  Lee  v.  Ryder  (a),  which  was  a  case  of  this 
description,  the  following  order  was  made :  ''  This  Court  doth 
order  that  it  be  referred  to  Mr.  Cross,  one,  &c.,  to  inquire 
whether  the  defendant,  J.  T.,  is  competent  to  answer  the 
plaintiff's  bill  without  the  appointment  of  a  guardian  for  that 
purpose ;  and  for  the  purpose  of  such  inquiry  it  is  ordered, 
that  the  defendant,  J.  T.,  do  attend  the  Master  from  time  to 
time,  as  he  shall  direct ;  and  that  the  Master  is  to  be  at  liberty 
to  call  in  such  medical  attendance  as  he  may  think  necessary 
in  making  such  inquiry ;  and  that  the  Master  is  to  state  the 
result  of  such  inquiry,  with  his  opinion  thereon,  to  the 
Court,  whereupon  such  further  order  shall  be  made  as  shall 
be  just"(^). 

There  appears  to  be  no  doubt  that  in  cases  of  this  nature  a 
commission  to  appoint  a  guardian  may  be  issued,  whether  it 
be  a  town  or  a  country  cause,  and  that  such  a  comnu^sion 


(e)    Vid9    Earl    of    Orfoid    v. 
Churchill,  S  V.  &  B.  67. 
(/)  Agar  V.  Fairfax,  17  Vcs.  667. 


(a)  Mad.  &  Geld.  294. 

(6)  R^.  Lib.  B.  1821,  fo.  495. 
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may  be  executed  any  where.     The  order  for  the  commission       ^t'^teir^t 

being  drawn  up,  passed  and  entered,  commissioners'  names    - 

must  be  left  with  the  defendant's  clerk  in  court,  to  be  inserted 

in  the  commission,  which  in  no  case  differs  from  the  form  of  Method  of  exe. 

a  commission  to  appoint  a  guardian  to  an  infant,  except  in  ^^^^  commis- 

stating  that  the  party  is  incapable  by  age  or  infirmity ;  and 

the  proceedings  under  a  conmiission  of  this  kind  are,  mutatis 

mutandisy  the  same  as  in  executing  a  commission  to  appoint 

a  guardian  to  an  infant. 

It  18  said  that  the  answer  of  a  superannuated  person  put  in  Answer  may  be 
by  guardian,  may  be  read  against  him  as  an  answer  of  one  of  ^^  5^*^^^  '*** 
full  age  put  in  in  person;  and  that  the  difference  in  this 
respect  between  such  an  answer  and  that  of  an  infant  put  in 
by  guardian  is,  because  an  infant  improves  and  mends,  and 
therefore  is  to  have  a  day  to  show  cause  after  he  comes  of 
age  9  bnt  the  other  grows  worse,  and  is  to  have  no  day  (c). 


Sect.  IX. 
Of  Bankrupts  and  Insolvent  Debtors. 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  Cannot  be  made 
be  made  a  party  to  a  suit  in  equity  against  whom  no  relief  can  ^ffe'^danu  to  a 
be  prayed ;  and  it  follows  as  a  consequence  of  this  rule,  that  relief; 
no  person  whose  interest  in  the  subject-matter  of  the  suit  has 
been  vested  by  act  of  law  in  another,  can  be  made  a  defen- 
dant;   consequently,  it  has  been  held,  that   bankrupts  and 
insolvent  debtors,  whose  interests,  whether  legal  or  equitable, 
in  the  property,  must  have  devolved  upon  their  assignees, 
cannot  be  made  parties  to  suits  relative  to  any  property  which 
is  affected  by  their  bankruptcy  or  insolvency  (a). 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt  who  and  if  made  so, 
was  joined  as  a  co-defendant  with  his  assignees  in  a  bill  to  °^^^   ^^^' 
enforce  the  specific  performance  of  an  agreement  entered  into 
by  him  previously  to  his  bankruptcy,  was  allowed  (6);  and  so 

(e)  Leving  v.  Canely,  Prec.  Ch.  (6)  Whitworth  ».  Davis,  1  V.  & 

229.  B.  645  ;  vide  ^iam.  Griffin  v.  Archer, 

(«)  Whitworth  «.  Davis,  1  Ves.  &  2  AnsL  478 ;  Lloyd  v.  Lander,  6 

B.  647 ;  GoUs  «.  Waid,  8  P.  Wms.  Mad.  288. 
211,0.1. 
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In  what  casts       i^  Collet  v.  Wollaston  (c),  where  a  bill  was  filed  by  the  piir- 

thcv  can  Im 

made  Defend-      chaser,  at  an  auction,  of  the  reversionary  interest  of  an  insol- 

*p^* ^  vent  debtor  in  certain  stock  against  his  assignee  for  an  assign- 
ment and  transfer,  one  of  the  questions  at  the  hearing  of  the 
case  was,  whether  the  insolvent  himself  ought  not  to  have  been 
made  a  party ;  but  the  Master  of  the  Rolls  (Lord  Alvanley) 
declared  his  opinion  to  be  that  he  was  not  a  necessary  party ; 
but  as  the  reversionary  interest  appeared  to  have  been  sold  for 
a  very  low  price,  he  said,  that  before  he  decreed  a  specific  per- 
formance of  the  contract,  he  would  direct  an  inquiry  into  its 
value. 
Whether  for  It  is  said  by  Lord  Redesdale,  that  although  a  bankrupt,  made 

covei^"n?y    **'  ^  V^^l  ^®  *  ^*^^  against  his  assignees  touching  his  estate,  may 
feems  doubtful,    demur  to  the  relief,  all  his  interest  being  transferred  to  his 
assignees,  yet  it  seems  to  have  been  generally  understood,  that 
if  any  discovery  is  sought  of  his  acts  before  he  became  a  bank- 
rupt, he  must  answer  to  that  part  of  the  bill  for  the  sake  of  the 
discovery,  and  to  assist  the  plaintiff  in  obtaining  proof,  though 
his  answer  cannot  be  rea4  against  his  assignees,  otherwise  the 
bankruptcy  might  entirely  defeat  justice  {d).     Upon  the  same 
principle  it  seems  also  to  have  been  considered,  that  where 
a  person  having  had  ah  interest  in  the  subject  of  a  bill  has  as- 
signed the  interest,  he  may  yet  be  compelled  to  answer  with 
respect  to  his  own  acts  before  the  assignment  (e). 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the 
correctness  of  the  rule  which  requires  a  bankrupt  to  answer 
for  the  sake  of  the  discovery  only,  by  the  judgment  of  Sir 
Thos.  Plumer,  in  Whitworth  ▼.  Davis  before  referred  to(/), « 
which  a  bankrupt,  who  had  been  made  a  party  to  a  bill  for  a  spe- 
cific performance  of  an  agreement,  demurred,  his  Honor,  after 
disposing  of  the  argument  which  had  been  urged  to  show  that 
the  bankrupt  was  properly  made  a  party,  in  respect  oi  the  in- 
terest he  had  in  the  subject,  on  the  ground  that  all  legal  ^^ 
equitable  interest  in  the  property  devolved  upon  the  assigaeea, 
and  that  they  only  were  necessary  to  sustain  the  case  iu  po^^^ 
of  interest,  and  therefore  the  bankrupt  was  not  a  necessary 
party,  goes  on  to  say ;  "The  other  ground  alleged  in  support  of 

(c)  3  Bro.  C.  C.  228.  («)  Lord  Red.  138- 

(d)  Lord  Red.  133.  (/)  1  V.  &  B.  545. 
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tiie  bill  18  more  questionable,  whetber  the  bankrupt  is  not  a  ^^  whttcasM 
proper  party  for  the  purpose  of  discorerj  and  to  sustain  the  inade"Defeiid. 
injunction,  if  his  answer  affords  ground  for  It.  Sir  Samuel  yt^' 
Romillj  stated  the  practice  to  be,  to  make  the  bankrupt  a  party, 
with  the  Tiew  to  read  his  answer,  for  the  purpose  of  sustaining 
the  injunction  against  his  assignees ;  and  that  receives  some 
muthority  from  what  is  stated  by  Lord  Redesdale(^).  No 
authority  is  dted  for  thati  but  Lord  Redesdale's  judgment  is 
confirmed  by  the  intimation  from  the  bar,  of  the  current  opinion 
that  the  bankrupt  may,  for  the  purpose  of  discorery,  be  a 
party  in  a  bill  for  an  injunction.  I  hare  not  been  a  ble  to  find 
a  case  that  supports  that  opinion,  but  the  knowledge  that 
it  is  the  receiyed  practice  is  sufficient  to  induce  me  not  lightly 
to  distorb  it.  There  is  certainly  great  convenience  in  this,  as 
in  such  a  case  all  the  transaction  may  be  known  to  the  bank- 
rupt alone,  and  the  party  seeking  relief  would  be  entirely  de- 
prired  of  it,  as  far  as  regards  the  injunction,  if  a  discovery 
cannot  be  obtained  from  the  only  party  having  a  knowledge  of 
the  transaction.  There  is,  however,  a  difficulty,  consistently 
with  the  rule  and  principle,  to  conceive  how  the  bankrupt's 
answer  can  be  read  against  his  assignees,  even  for  the  purpose 
of  an  injunction,  when  clearly  it  could  not  be  read  against  them 
at  the  hearing.  The  case  of  Olassford  v.  Jeffrey  ^  in  the  Court 
of  Exchequer,  which  was  cited  as  an  authority  for  reading  the 
bankrupt's  answer  ag^nst  his  assignees,  affords  no  assistance 
apon  this  point|  all  the  assignees  having  put  in  distinct  an- 
swers, craying  leave  to  refer  to  the  answer  of  the  bankrupt 
and  the  schedules  to  that  answer,  not  having  any  knowledge 
themselves  upon  the  subject ;  in  that  instance,  therefore,  the 
banknipt's  answer  was  properly  read  against  them.  There  is 
one  direct  authority  that  the  bankrupt  ought  not  to  be  made 
a  party  even  for  the  purpose  of  discovery,  Griffin  v.  Archer  {h) ; 
the  note  is  short,  but  I  have  inquired  from  the  judges  who  de- 
cided that  case,  and  find  the  report  of  the  decision,  that  the  de- 
murrer was  allowed,  is  correct.  The  case  of  King  v.  Martin  (i) 
does  not  bear  upon  the  subject;  the  opinion  of  the  Court 
being,  that  there  might  be  relief  against  the  bankrupt  upon  the 

{g)  Supra,  (t)  2  Ves.jua.041. 

{h)  S  Anst.  478 ',  cited,  2  Ves.  jon.  64S. 
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In  what  cases    fraud,  who  is  stated  expressly  to  be  a  material  party  against 
Defendants,      whom  a  decree  might  be  made.     There  was  another  late  case, 

' V— '  Cooke  V.  Marsh{k),  in  which  I  understand,  from  general  in- 
formation only,  that  the  demurrer  was  allowed ;  but  I  do  not 
find  distinctly  that  it  was  the  demurrer  of  the  bankrupt. 

^'  The  case  standing  thus,  upon  the  authorities,  how  is  it  upon 
principle  ?    The  case  of  Fenton  v.  Hughes  {I)  lays  down  a  broad 
principle  that  would  exclude  this  bankrupt  as  a  party ;  viz. 
that  a  person  who  has  no  interest,  and  is  a  mere  witness, 
against  whom  there  could  be  no  relief,  ought  not  to  be  a  party; 
a  bankrupt  stands  in  that  situation,  a  competent  witness, 
having  no  interest,  against  whom,  therefore,  no  relief  can  be 
had  at  the  hearing ;  he  falls  precisely  within  that  general  rule ; 
and  the  cases  of  exception,  stated  by  the  Lord  Chancellor,  do 
not    comprehend  him.       So,    in  the  case  of  Le    Texier  v. 
The  Margravine  of  Anspach  (w),  where  the  general  rule  is 
laid  down,  the  case  of  a  bankrupt  is  not  stated  as  constituting 
an  exception;  the  principle  is  certainly  against  making  him 
a  party ;  and  the  instance  of  exception  put  by  the  Lord  Chan- 
cellor, in  Fenton  v.  Hughes^  is  mentioned,  not  with  approba- 
tion, but  as  standing  upon  authority  only,  having  been  intro- 
duced by  Lord  Talbot,  not  upon  a  very  satisfactory  principle. 
The  conclusion  is,  therefore,  that  the  bankrupt  is  within  the 
principle,  and  is  not  one  of  the  persons  included  in  the  excep- 
tions.    Therefore,  upon  principle,  and  the  direct  authority  of 
the  Court  of  Exchequer,  opposed  by  no  decision,  this  bank- 
nipt  ought  not  to  be  made  a  party  even  for  the  purpose  of  dis- 
covery.    It  is  not,  however,  necessary  to  decide  that  in  this 
case,  and  merely  stating  the  result  of  my  inquiries,  I  desire 
not  to  be  understood  as  opposing  my  opinion,  though  formed 
upon  a  consideration  of  the  principle  and  autho]citie8,  to  any 
current  opinion  prevailing  as  to  the  practice ;  this  bill  being 
framed  with  the  view  of  considering  the  bankrupt  as  having 
such  an  interest  that  relief  may  be  had  against  him,  involving 
him  in  the  charges  with  the  other  defendants,  and  praying 
relief  generally   against  him,  considered  as  a  proper  party 
against  whom  the  prayer  of  relief  ultimately  may  be  sustained, 

(A)  In  Chan.  Tiin.  1811.  (/)  7  Ves.  287.       (m)  15  Ves.  159. 
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he  could  not  move  for  the  costs  as  a  defendant  against  whom    In  what  cases 

discovery  only  is  prayed,  and  no  decree  can  be  made.     It  is      Defe™daots. 

then,  perfectly  clear,  that  relief  being  prayed  against  a  defend-    v ' 

ant,  who  can  be  a  party  only  for  the  purpose  of  discovery,  he 

may  demur  upon  that  ground  that  relief  is  prayed  against  this 

bankrupt,  when  at  all  events  a  discovery  only  can  be  sought 

against  him ;  it  seems  to  me,  that  without  determining  the 

general  question,  this  demurrer  may  be  sustained." 

The  decision  of  Sir  Thomas  Plumer,  just  quoted,  still  leaves  But  if  relief  be 

it  doubtful  whether  a  bankrupt  can  be  made  a  party  to  a  bill  P™^?*  *^^°*' 

against  his  assignees  for  the  mere  purpose  of  discovery  and  demur. 

injunction  ;  but  there  is  no  doubt  that  if  he  is  made  a  party  B^th  to  the  dis* 

for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  covery  and 

to  the  bill,  and  that  in  such  case  his  demurrer  will  protect 

him  from  the  discovery  as  well  as  the  relief ;  where,  however.  Unless  where 

fraud  or  collusion  is  charged  between  the  bankrupt  and  his  fr*ud  is  charged 

^  /  against  him. 

assignees,  the  bankrupt  may  be  made  a  party,  and  he  cannot 

demur,  although  relief  be  prayed  against  him.  Thus,  where  a 
creditor  having  obtained  execution  against  the  effects  of  his 
debtor,  filed  a  bill  against  the  debtor,  against  whom  a  commis- 
sion of  bankrupt  had  issued,  and  the  persons  claiming  as 
assignees  under  the  commission,  charging  that  the  commis- 
sion was  a  contrivance  to  defeat  the  plaintiff's  execution,  and 
that  the  debtor  having  by  permission  of  the  plaintiff  possessed 
part  of  the  goods  taken  in  execution  for  the  purpose  of  sale, 
and  instead  of  paying  the  produce  to  the  plaintiff  had  paid  it 
to  his  assignees,  a  demurrer  by  the  alleged  bankrupt,  because 
he  had  no  interest  and  might  be  examined  as  a  witness,  was 
overruled  (n). 

Upon  the  same  principle,  where  a  man  had  been  fraudu- 
lently induced  by  the  drawer  to  accept  bills  of  exchange  with- 
out consideration,  and  the  drawer  afterwards  indorsed  them  to 
others,  upon  a  bill  filed  against  the  holder  and  drawer  of  the 
bill  of  exchange  for  a  delivery  up  of  the  bill,  and  an  injunc- 
tion, the  drawer  pleaded  his  bankruptcy  which  took  place 
after  the  bill  filed,  in  bar  to  the  bill,  and  the  Vice-Chancellor 
overruled  the  plea  (o). 

(«)  King  V.  Martin,  2  Ves.  jun.,  (o)  Mackworth  v.  Marshall,  3  Sim. 
641 ;  cited,  Loid  Red.  132.  368. 
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Effect  of  Bank-        Where  a  defendant  becomes  bankrupt  after  the  commence- 

corarnenced.      n^ent  of  the  suit,  the  bankruptcy  is  no  abatement,   and  the 

* V         '    plaintiff  has  his  choice  either  to  dismiss  the  bill  and  go  in 

defendant  no        under  the  bankruptcy,  or  to  go  on  with  tlie  suit,   making  the 

abatement.  assignees  parties  by  supplemental  bill  (p).      It  seems,  that  in 

Knox  y.  Brown  (q),  Lord  Thurlow  permitted  the  plaintiff  to 

dismiss  his  own  bill  without  costs,  because  it  was  by  the  act  of 

the  defendant  himself  that  the  object  of  the  suit  was  gone.  In  a 

subsequent  case,  however,  of  Rutherford  v.  Miller  (r),  the  Court 

of  Exchequer  refused  to  make  such  an  order  without  costs, 

and  in  Monteith  v.  Taylor  {s),  where  a  motion  was  made  on 

behalf  of  the  defendant,  who  had  become  bankrupt,  to  dismiss 

the  plaintiff's  bill  with  costs,  for  want  of  prosecution.  Lord 

Eldon,  although  he  at  first  entertained  a  doubt  whether  he 

could  make  such  an  order  with  costs,  afterwards  expressed  an 

opinion  against  the  plaintiff  upon  that  point,  upon  which  the 

plaintiff  submitted  to  give  the  usual  undertaking  to  speed  the 

cause. 

Assignees  must        After  what  has  been  said,  it  is  scarcely  necessary  to  observe, 

be  brought  t^^t  where  a  party  who  is  a  defendant  to  a  suit  becomes 

before  the  Court  _^  ,,  ^,t,  ^,»ax-. 

by  supplemen-     bankrupt,  or  takes  advantage  of  the  Insolvent  Debtors  Act,  it 

tal  bill.  ^jii  }jg  necessary  for  the  plaintiff,  if  he  proceeds  with  the  suit, 

to  bring  the  assignees  before  the  Court  by  a  supplemental 

Death  of  assig-    bill;    and   it  has   been  decided,    that  where    the  assignee 

nee  abates  suit.    ^^  ^   insolvent   has   been   already  before   the   Court  as  a 

defendant,  and  such  assignee  die  or  is  removed,  and  a  new 

assignee  is  appointed  in  his  stead,  the  suit  abates,  and  that 

the  26th  sect,  of  the  7  Geo.  4,  c.  57,  applies  only  to  cases 

where  the  assignee  is  plaintiff,  and  not  to  cases  where  he  is  a 

defendant  (^). 

As  a  similar  section  occurs  in  the  Bankrupt  Act,  6  Geo.  4, 

c.  16,  s.  7,  it  is  presumed  that  a  similar  construction  would  be 

put  upon  it(tt). 

Where  a  bill  has  been  filed  against  a  defendant  who  after- 

(p)  Monteith  v.  Taylor,  0   Ves.        (r)  Bainbridge  v,  Blair,  Younge, 

615.  E.  R.  389;  Mendham  v.  Robinson, 

(q)  2  Bro.  C.  C.  180.  1  Mylne  &  Keene.  317;  vids  a«/* 

(r)  2Anst.458.  p.  85. 

(0  Supra,  („)  Vide  ante,  p,80. 
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wsids  becomes  bankrupt,  and  a  supplemental  bill  is  in  conse-  Effect  of  Ba 
quence  filed  against  his  assignees,  the  evidence  taken  in  the  '"^mmeiKedr 

original  cause  previously  to  the  bankruptcy  may  be  read  at  the    ^^ ^ ' 

hemn^  against  the  assignees;  but  where  it  appeared  that  jnorigrnalwuses 
some  of  the  witnesses  in  the  cause  had  been  examined  afler  may  ^  read 
^  cotmnission  issued,  and  before  the  supplemental  cause  was  ^^f  ^^^^' 
at  iwue,  the  Vice-Chancellor  allowed  an  objection  to  reading  but  not  if  exa- 
^ir  depositions,  but  over-ruled  it  so  far  as  it  extended  to  the  pil[);e  a^er 
witnesses  who  had  been  previously  examined  (x).  commission  is- 

Where  a  mortgagor  had  taken  advantage  of  an  Insolvent  .  ^  ^^^  ^^ 
Act  and  the  provisional  assignee  was  made  a  party  to  a  bill  to  assignees. 
foreclose,  and  he  put  in  answer  claiming  no  interest  in  the 
premises,  except  such  as  he  was  entitled  to- as  provisional 
assignee,  it  was  held  that  the  plaintiff  ought  to  pay  him  his 
costs  and  add  them  to  his  debt  (y).  In  a  previous  case,  how- 
ever, before  Sir  J.  Leach,  M.  R.,  where  a  bill  of  foreclosure 
had  been  filed  against  the  assignees  of  the  mortgagor,  who 
was  an  insolvent  debtor,  the  Master  of  the  Rolls  held  that  the 
assignees  were  not  entitled  to  their  costs,  although  they  had 
by  their  answer  disclaimed  all  interest,  and  said  that  they 
would  have  released  the  equity  of  redemption  if  any  applica- 
tion ^r  that  purpose  had  been  made  to  them  (z). 


Sect.  X. 

Persons  Outlawed  and  Attainted,  or  Convicted  of  Treason 
or  Felony, 

It  IB  said  that  all  persona  disabled  by  law  to  institute  or  In  what  cases 
maintain  a  suit  may,  notwithstanding,  be  made  defendants  iu  '^®y  ™*y  ^ 
a  Court  of  law,  and  cannot  plead  their  own  disabilities  (a) ;  and   ' y        ^ 

(x)  Hitciwns  V,  Congwve,  4  Sim.  (a)  Treatise  on  Star    Chamber, 

420.  part  8,  sec.  6.  (8  Collect.  Jurid.  140). 

(y)  Woodwaid  v.  Hftddon,  4  Sim.  it  is  said   in    the    above  Treatise, 

006.  that  persons  attainted  of  treason  or 

(x)  CoUiBi  V.  Shirley,  1  Rass.  k  felony  are  excepted  out  of  this  role ; 

M.6S6.  ^ut  It  has  been  decided  in  many 
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Outlawed, 

Attaioed,  &c. 


Persons  against  whom  a  Suit  may  be  instituted : 

it  is  presumed  that  this  rule  would  also  be  adopted  in  Courts  of 
Equity,  where  the  suit  seeks  to  establish  a  pecuniary  demand 
against  the  party ;  where  however  the  proceeding  is  in  rem., 
and  a  person  under  any  of  the  disabilities  alluded  to  is  inter- 
ested in  the  object  of  the  suit,  then  it  would  seem  that  as  the 
interest  of  the  party  is  entirely  vested  in  the  Crown,  the 
Attorney-general  would  be  the  proper  defendant  (A).  Whether 
in  such  case  the  party  himself  should  be  joined,  is  a  point 
which  does  not  appear  to  have  been  determined,  but  it  is  sub- 
mitted that  the  rule  before  laid  down,  viz.  that  no  person  can 
be  made  a  party  to  a  suit  against  whom  no  relief  can  be 
prayed,  will  apply  to  this  case  as  well  as  to  that  of  bankrupts 
and  insolvents. 


Defendants  may 

be  admitted  in 

J'ormd  Paxiperu, 


Sect.  XI. 
Paupers. 

Although  the  statute  27  Hen.  7,  c.  12,  before  referred  to,  as 
that  under  which  the  practice  of  admitting  parties  to  Buein/ormd 
pauperis  originated,  does  not  extend  to  defendants,  and  con- 
sequently a  defendant  in  an  action  at  law  is  never  allowed  to 
defend  it  as  a  pauper  (c)  ;  yet  a  greater  degree  of  liberaUty  is 
practised  in  Courts  of  Equity,  and  a  defendant  who  is  in  a  state 
of  poverty,  and  as  such  incapable  of  defending  m  suit,  may,  m 
well  as  a  plaintiff,  obtain  an  order  to  defend  in  Jbrmd  pauperis, 
upon  making  the  same  affidavit  of  poverty  as  that  required  to 
be  made  by  a  plaintiff.  Indeed,  originally  the  right  of  adnus- 
sion  in  fbrmd  pauperis  appears  to  have  been  confined  to  de- 
fendants. By  Lord  Bacon's  orders,  it  is  said,  "  that  any  man 
shall  be  admitted  to  defend  in  formd  pauperis  upon  oath,  but 
for  plaintiffs  they  are  ordinarily  to  be  referred  to  the  Court  of 
Requests  or  to  the  provincial  counsels,  if  the  case  arise  in  the 

cases,  that  a  defendant  cannot  plead  Leon.  329;  and  Yin.  Ab.  Attainder, 

bis  own  attainder  to  an  action  brought  [B.]  8.                                          p 

against  bim    for  debt  or    trespass.  (6)  Vide  Balch  ».  Wastall,  1  r* 

Banystert).TrusseU,  Cro.Elix.  516;  Wms.  445;  Hayward  e.  Fiy»  »»*•* 

Coke's    Entries,   246,    vi<i§    etiam,  Rex  v.  Fowler,  Bunb.  38. 

Ward  and   PresUirs   Cases,  in  1  (c)  1  Tidd.  B8. 
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jnriadictioDy  or  to  some  genUeman  in  the  country,  except  it  Dtfendantt  mty 
,     .  .  1  i?  '        ^'  ^  r  au^    ^  admitted  in 

be  in  ecHoae  special  cases  of  coumiseratton  or  potency  of  the  y^,^^^  paup€ru, 

•drerse  party  "  (rf)-  ' '' ^ 

Toentitie  a  party  to  defend  as  a  pauper,  he  must  make  the  same 
aiSdavit  as  is  required  from  a  plaintiff  applying  to  sue  in  that  ca- 
pacity ;  and  it  seems  that  if  he  is  in  possession  of  the  property  in  i^ot  when  he  » 
dispute,  though  it  he  ever  so  small,  he  cannot  he  admitted,  or  if  ^^  posaeMioo  of 
admitted,  he  may,  upon  the  fact  heing  afterwards  shown  to  disputed 
the  Coort,  he  dispaupered  (tf).     In  this  and  in  most  other 
respects,  the  rules  laid  down  with  regard  to  persons  suing 
infcrmdpauperisy  are  applicable  to  persons  defending  in  that 
character ;  the  only  difference  heing  in  the  form  of  application 
for  admission,  the  petition  for  which,  m  the  case  of  a  defend- 
ant, is  much  shorter  than  in  the  case  of  a  plaintiff,  and  is  not 
required  to  contain  any  statement  of  the  case.     Nor  is  it  ne- 
cessary, in  the  case  of  a  defendant,  that  the  petition  should  be 
accompanied  by  any  certificate  of  counsel  (y*). 


Sect.  XII. 
0/  Persons  out  of  the  Jurisdictum  of  the  Court. 
Where  a  suit  affects  the  rights  of  persons  out  of  the  Where  their 
jttrifldiction,  the  Court  will  in  some  cases,  where  there  are  cidentaltothoge 

other  parties  coccemed,  proceed  ag^nst  those  other  parties,  of  other*. 

and  if  the  absent  persons  are  merely  passive  objects  of  the 
judgment  of  the  Court,  or  their  rights  are  incidental  to  those 
of  the  parties  before  the  Court,  a  complete  determination  may 
be  obtained  without  them  (a).  Thus  in  A  ttomey -general  at  the 
relation  of  the  University  of  Glasgow  v.  Baliol  College^b),  which 
was  an  information  filed,  impeaching  a  decree  made  in  1699, 
on  a  former  information  by  the  Attorney-general  against  the 
trustees  of  a  testator,  his  heirs  at  law  and  others,  to  establish 
a  will  and  a  charity  created  by  it,  alleging  that  the  decree 
was  contrary  to  ^e  will,  and  that  the  University  of  Glasgow 
had  not  been  made  a  party  to  the  suit ;  Lord  Hardwicke  over* 

(d)  Bcanes's  Oid.  46.  (/  )  8  Harr.  390. 

(c)  Spencer  «.  Bryant,  11  Vea;        (a)  Lord  Red.  25. 

49;  ouf«  gtiam,  Prac.  Reg.  SSI.  (6)  Dec.  11, 1744. 
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ruled  the  latter  objection,  m  the  Univertity  of  Glasgow  wac  a 
corporation  out  of  the  reach  of  the  process  of  the  Court,  which 
circumstance  warranted  the  proceedings  without  making  that 
body  party  to  the  suit  (c). 

And  so  where  a  bill  was  filed  for  the  recovery  of  a  joint 
debt  against  one  of  two  partners,  the  other  being  out  of  the 
kingdom,  the  question  before  the  Court  wsb,  whether  the  de- 
fendant should  pay  the  whole  or  only  a  moiety  of  the  debt, 
and  Lord  Hardwicke  was  of  opinion  that  he  ought  to  pay  the 
whole  (d).  Upon  the  same  principle  a  bill  may  be  brought 
against  one  fiictor  without  his  companion,  if  such  compa&ioD 
be  beyond  sea  (e)  ;  and  where  there  were  two  executors,  one 
of  whom  was  beyond  sea,  and  a  bill  was  filed  by  a  residuary 
legatee  against  the  other  to  hare  an  account  of  his  own  re- 
ceipts and  payments,  the  Court,  upon  an  objection  being  taken 
at  the  hearing,  on  the  ground  of  the  absence  of  the  co- 
executor,  allowed  the  cause  to  go  on  (/). 

In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with 
his  suit  and  obtain  an  injunction  against  a  party  resident  in 
this  country,  although  the  other  parties  claiming  the  property 
are  out  of  the  jurisdiction  (g).  In  such  cases,  however,  the 
plaintiff  is  bound  to  use  prompt  diligence  to  get  the  parties 
who  are  absent  to  come  in  and  interplead  with  those  who 
are  present.  If,  however,  he  does  not  succeed  in  doing  so 
within  a  reasonable  time,  the  consequence  is,  that  the  party 
within  the  jurisdiction  must  have  that  which  is  represented 
to  be  the  subject  of  competition,  and  the  plaintiff  must 
be  indemnified  against  any  proceeding  being  afterwards 
taken  on  the  part  of  those  who  are  out  of  the  jurisdiction. 
''  For  this  purpose,  if  the  plaintiff  can  show  that  he  has 
used  all  due  diligence  to  bring  persons  out  of  the  jnn^' 
diction  to  contend  with  those  who  are  within  it,  and  they 
will  not  come,  the  Court  upon  that  de&ult,  and  theu*  so  ab- 
staining from  giving  him  an  opportunity  of  relieving  hinoself, 
would,  if  they  afterward^  camiB  here  and  brought  an  action, 
order  service  on  their  attorney  to  be  good  service,  and  injom 


(c)  LoidRed.85,n.(^). 

(d)  Daiwent  v.  Walton,  9  Atk. 
ftlO. 

(«)  Cowslad  «.  Galy,  Piec.  Ch.  83. 


m  Ibid. 

{g)  SteveBMn 
Vet.  fie  B.  407. 
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that  action  for  ever,  not  permitting  those  who  refused  the   Htving  iociden. 
plaintiff  that  justice,  to  commit  that  injustice  against  him  '*  (A).   > 

Upon  the  same  ground  it  has  heen  determined,  that  where 
a  party  to  a  hill  of  interpleader  who  has  heen  served,  will 
not  appear,  and  stands  out  all  the  process  of  contempt,  the 
bill  may  he  taken  pro  confesso  against  him,  and  he  will  be 
decreed  to  interplead  with  the  other  defendants  (t). 

Where,  however,  the  person  who  is  out  of  the  jurisdiction   Where  their  ia- 

is  one  whose   interests  are  principally  affected  by  the  bill,   ^'**?  ■'I  P""" 
i^-n,  ,.,^.^  ,^1^      cipally  affected, 

the  Court  cannot  proceed  m  his  absence,  even  though  the  the  Court  cinnot 

parties,  having  the  legal  estate,  are  before  the  Court ;  thus  V'^oceed  in  their 
where  a  judgment-creditor,  who  had  sued  out  an  elegit  upon 
his  judgment,  filed  a  bill  for  equitable  execution  against 
real  estates,  which  were  vested  in  trustees  upon  certain  trusts, 
the  Court  would  not  proceed  with  the  cause,  because  the  equit- 
able tenant  for  life,  subject  to  the  trusts,  was  abroad  (f).  Upon 
the  same  principle  it  has  heen  held,  that  bail  cannot  maintain 
an  injunction  ag^ainst  a  creditor,  who  has  recovered  a  verdict, 
where  the  principal  debtor  is  out  of  the  jurisdiction  {k). 

In  a  recent  case,  where  a  contract  for  the  sale  of  an  estate 
in  the  West  Indies,  had  been  entered  into  by  a  person  who 
resided  there,  and  had  got  into  possession  without  paying  the 
purchase-money,  and  a  suit  was  instituted  in  this  countiy  by 
the  vendor  against  the  consignees  appointed  by  the  purchaser, 
Lord  Lyndhurst,  C,  refused  to  entertain  a  motion  for  a  re- 
ceiver of  the  proceeds  of  the  consignments,  on  the  g^und 
that  the  purchaser,  who  was  the  principal  defendant,  was 
abroad,  and  had  never  been  served  with  a  subpana  (/).  Upon 
the  same  ground  the  Vice-Chancellor,  Sir  J.  Leach,  in  Coward 
r,  Chadwick  (m),  refused  a  motion  by  a  second  mortgagee  for 
the  appointment  of  a  receiver  where  the  mortgagor  was  out  of 
the  jurisdiction  (n). 

(k)  Per  Lord  Eldon,  2  V.  &  B.  (0  Stratton  v.  Davidson,  1  Russ- 

412»  wU  ttmm  Martinius  v.  HoU  &  M.  484. 

muth,  ib.  412.  n. ;  Cooper,  245,  S.C.  (m)  2  Russ.  160,  n. 

(t)  Fairbrother  v.  Prattent,  Dan.  (n)  By  recent  statutes  great  facili- 

£xc.  Rep.  64,  and  the  decree,  ib.  00.  ties  have  been  given  to  the  carrying 

n.  (c).  on  suits  against  parties  out  of  the 

(j)  Browne  o.  Blount,  8  Russ.  &  jurisdiction,  by  authorizing  the  ser* 

M.  83.  vice  of  subpttruUf  and  other  proceed- 

.  (k)  Roverayv.  Grayson,  3  Swan,  ings,    upon  them.     Vide  pnt,   277 

145,  n.  et  seq. 
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With  respect,  however,  to  the  appointment  of  a  receirer,  in 
the  absence  of  the  mortgagor,  the  practice  has  undergone  con- 
siderable alteration  in  consequence  of  the  decision  of  Lord  Eldon , 
in  Tanfield  v.  Irvine  (p);  in  that  case  an  application  for  a  re- 
ceiver had  been  made  to  the  V ice-Chancellor,  Sir  J.  L«ach,  by 
the  grantee  of  an  annuity,  which  was  secured  by  an  equitable 
charge  upon  an  estate,  though  the  grantor  had  gone  abroad  and 
had  not  appeared  to  the  suit,  and  the  application  was  refused 
on  the  ground  that  the  Court  had  not  jurisdiction  to  deprive  a 
man,  who  was  not  present,  of  the  possession  of  his  estate :  but 
upon  the  motion  being  renewed  befoire  Lord  Eldon,  he  made 
the  order  for  a  receiver,  but  guarding  it,  however,  in  such  a  way 
as  not  to  prevent  any  person  having  a  better  title  to  the  poMes- 
sion  of  the  estate,  from  ousting  him  if  they  pleased.  His  Lord- 
ship observed,  that  he  did  not  see  why  the  rights  of  the  equi- 
table mortgagee  were  to  be  taken  away,  by  the  circumstances 
that  the  mortgagor  had  not  entered  an  appearance,  and  could 
not  be  compelled  to  do  so.  The  rights  of  a  second  mortgagee 
might  be  delayed  to  all  eternity,  if  the  residence  of  the  mort- 
gagor out  of  the  jurisdiction  were  to  have  the  effect  which  &c 
Vice -Chancellor  had  given  it(p). 

It  is  usual,  in  cases  where  any  of  the  pcriions  who,  if  resi- 
dent in  this  country,  would  be  necessary  parties  to  a  suit  are 
abroad,  to  make  such  persons  defendants  to  the  bill,  changing 
the  fact  of  their  being  abroad,  and  praying  that  they  may  be 
served  with  process  when  they  come  within  the  juri8diction($^) : 
and  although  it  appears  to  have  been,  at  one  time,  considered 
that  the  omission  of  their  names  in  the  prayer  of  process  would 
not  render  the  record  defective  (r),  it  has  recently  been  de- 
termined that  it  is  necessary  to  pray  process  against  them,  and 
that  a  bill  which  omits  to  do  so  is  liable  to  demurrer  {s). 

Where  a  necessary  party  is  charged  in  the  bill  to  be  out  of 
the  jurisdiction  of  the  Court,  it  will  be  requisite  that  the  foct 
should  be  either  admitted  or  proved  at  the  hearing ;  and  it  tf 
to  be  observed,  that  where  some  of  the  parties  to  the  suit  are 
abroad,  and  others  are  infants,  the  fact  of  their  being  abroad 

(0}  2  Russ.  149.  (r)  Haddock  t?.  ThomliasoD,  8  S- 

(p)  VUU  the  order  made  in  this    &  S.  219.                             ^..  ^ 

case.  2  lluss.  162.  (•) Taylor ».  FUher. Eolls,  Sitting* 

(9)  Loid  Bed.  134.  after  Hil.  T.  1815,  MS. 
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most  be  proved,  and  the  Court  will  not  act  upon  an  admission  Practice  where 
of  such  a  fact  on  the  part  of  the  infant  defendants  («).  quently  become 

Where  a  party  alleged  in  the  hill  to  he  out  of  the  jurisdic-  amenable. 

tion  of  the  Court,  subsequently  hecomes  amenable  to  it,  he   ^^^^^  procew 

may,  if  process  has  been  prayed  against  him,  be  served  with  has  been  prayed. 

mich  process.     If  process  ha£  not  heen  prayed  against  him,   Where  process 

the  bill  must  be  amended  for  the  purpose  of  praying  it,  if  the  -^^^      ^ 

state  of  the  proceedings  will  admit  of  such  amendment,  if 

they  will  not,  a  supplemental  hill  must  be  filed  against  him(^). 

In  Capel  ▼.  Butler,  where  a  party  who  was  named  as  a  de-   where  party 

fendant,  hut  had  never  been  served  with  a  subpcena,  appeared  »ppc*"  volun- 

by  counsel  at  the  hearing,  and  consented  to  he  bound  by  the 

decree,  the  defect  arising  from  his  not  having  heen  served  or 

answered  wa£  held  to  be  cured  (ti). 

In  some  cases,  where  a  defendant  has  been  abroad  during  After  decree, 
the  proceedings  in  a  cause,  he  has  been  allowed  to  come 
in  after  a  decree  has  heen  pronounced,  and  to  have  the  benefit 
of  it  without  the  process  of  filing  a  supplemental  bill :  thus, 
in  Banister  ▼.  Way  (w),  after  a  decree  pronounced  establishing 
a  will,  and  directing  the  necessary  accounts,  some  of  the 
residuary  legatees,  having  been  abroad,  applied  to  have  the 
benefit  of  the  decree,  submitting  to  be  bound  by  it,  and  an 
order  was  made  (they  submitting  to  the  decree),  that  they  should 
be  at  liberty  to  enter  their  appearance  by  their  clerks  in  court, 
and  that  they  should  have  the  like  benefit  of  the  decree  as  if 
they  had  put  in  an  answer,  and  had  appeared  at  the  hearing  of 
the  cause.  A  similar  order  was  made  by  Lord  Lyndhurst,  C, 
after  a  cause  had  been  heard  upon  further  directions  (x). 

It  is  to  be  observed,  that  where  a  defendant  is  stated  to  be  Order  to  amend 
abroad,  and  process  is  prayed  against  him  when  he  shall  come  f^^  ^°^ 
within  the  jurisdiction  of  the  Court,  he  is  in  substance  not  a  usual  time,  on 
party  to  the  suit,  (at  least  till  he  has  been  served  with  process,)  a**defe^dant^*' 
and  therefore,  under  such  circumstances,  where  one  of  the  who  is  abroad 
defendants  was  abroad,  and  had  not  put  in  an  answer,  but  all  ****  ^^  *"' 
the  other  defendants  had  iinswered,  it  was  held  that  an  order 

(f)  Wilkinson  p.  Beal,  4   Mad.        (t)  Lord  Red.  134. 
408.    As  to  what  will  be  sufficient        (u)  2  S.  &  S.457. 
;rniii4/ad«  evidence  that  a  defendant        (w)  2  Dick.  687. 
u    out    of    the   jurisdiction,    Vidg        (x)  White  v.  Hall,    1    Russ.  6c 

Johoaon  v,  Compton,  4  Sim.  46.  M.  332. 
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Sttbie(|u«iiUy      to  amend,  obtained  after  the  expiration  of  six  weeks  from  the 
amc^blL  ^^®  when  the  answer  of  the  last  of  the  defendants  who  had 

* answered  was  put  in,  was  irregalar,  according  to  the  13th  of 

the  Orders  of  the  3d  April  1828,  and  coald  not  be  supported, 
on  the  ground  that  the  defendant  who  was  abroad  had  not 
yet  put  in  his  answer  (y). 
Semce  of  nifr.  It  appears  to  have  been  formerly  considered,  that  senrice  of 
notgood semce.  ^  suhpeena  alnroad  was  good  service,  and  that  the  defendant 
might  afterwards  be  attached  upon  it  when  he  came  to  this 
country  {x) ;  and  the  cases  usually  referred  to  in  books  of 
practice,  in  support  of  this  proposition,  are  Scott  ▼.  Hough  (a), 
and  Shaw  v.  Lindsay  (b).  It  has  since,  however,  been  esta- 
blished, that  those  cases  are  of  no  authority,  as  it  has  beea 
found  that  in  the  case  of  Bourhe  v.  Macdonald  (c),  upon  the 
authority  of  which  Lord  Thurlow  appears  to  have  acted  in 
Scott  ▼.  Houghy  above  referred  to,  no  order  was  made ;  and 
that  in  Shaw  v.  Lindsay ^  the  order  was  finally  refused  bj 
Lord  Eldon.  Upon  this  ground,  in  Fernandez  v.  Corbin  («0> 
the  Vice-Chancellor,  Sir  L.  Shadwell,  discharged  an  order  for 
an  attachment,  which  had  been  obtained  against  a  defendant 
who  had  not  appeared  to  a  subpcena  served  in  Guernsey,  ss 
irregular.  In  a  previous  case  (e),  his  Honor  had  granted  an 
attachment  for  non-appearance  to  hsubpcena  served  abroad; 
but  it  was  upon  the  ground  that,  in  the  course  of  correspond- 
ence between  the  solicitors,  the  defendant's  solicitor  had 
Unless  uDder  acknowledged  the  service  of  the  subpoena.  It  is  to  be  obserred 
aiid^4 1'  5*W  4  ^**  "^^^  ^^  *^  itatute  2  Will.  4,  c.  33,  extended  by  4  &  5 
c  83.  '  '  Will.4,  c.  83,  process  may,  in  certain  cases,  be  served  with 

effect  upon  parties  resident  out  of  the  jurisdiction  (/)- 
Svb^teted  But  independently  of  these  stotutes,  courts  of  equity  have  in 

^  some  cases  the  power  of  enforcing  obedience  to  their  process,  by 
defendants  who  are  out  of  their  jurisdiction,  by  restraining  the 
assertion  of  their  legal  rights  in  a  manner  prejudicial  to  the  plain- 
tiffs, until  they  have  rendered  themselves  amenable  to  the  juris- 
diction.    This  power  is  chiefly  exerted  where  actions  at  law  we 

(y)  King  of  Spain  v.  Hullett,  8  (c)  2  Dick.  587. 

Sim.  830.  <d)  ^  Sim.  644,  .     .^ 

(«)  1  Ncwl.  66.  (e)  Nichol  v.  Gwyn,  1  Sim.389- 

<«)  4  Bit).  C.  C.  213.  C/)  yidt  pmt.  p.  2T7  <t  f«7. 
(6)  18  Ves.  406. 
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braogiii  by  perioiis  retident  abnMid  to  enforce  demendi  againet  a      Svbttitated 
party,  wluch^altliovghthej  have,  BtikUyepealdiig,  a  legal  ri^^     >     '^'^^     . 
to  make,  it  is  against  the  piineii^s  of  equity  tepennit.   In  each  in  cues  of  ao 
cMee,  the  Court  will  interfere  by  iigunction  served  upon  the  ^JLht'^Ti^ 
ittorney  employed  in  this  country  to  conduct  the  proceedii^  at  plaintiff  abrond. 
law,  %o  restrain  the  further  prosecution  of  such  proceedings  until 
bis  employer  has  submitted  himself  to  the  jurisdiction  {§). 

In  mder  to  accomplish  this  purpose,  it  is  necessary,  in  the  Older  for,  bow 
first  instance,  to  obtain  an  order,  directing  that  serrice  of  the  ^^'^^"'^ 
tmipoena  upon  the  attorney  employed  in  the  cause  at  law  shall 
be  deemed  good  service.    The  application  for  this  order  in  the  in  Chanceiy. 
Ceort  of  Chancery,  must  be  suppcHled  by  an  affidavit,  verify- 
ing the  fiMts  in  the  bill,  usually  denominated  an  affidavit  of 
merits.     In  the  Court  of  Exchequer,  the  affidavit  of  merits  is  i^  Hi^  Eicbe- 
made  on  the  motion  for  the  ii^unction;  and  such  was  held  to  q^er. 
be  the  practice  of  the  Court  of  Chancery  by  Lord  Thurlow,  in 
Burke  Y.  Vickars(h)i  in  a  previous  case(t),  however,  his 
Lordship  had  boMi  of  a  different  opinion,  and  his  first  deter- 
mination has  been  subsequently  followed  (J), 

It  seems  that  the  affidavit  in  this  case  must  be  made  by  the  Affidavit  moat 
plaintiff  in  equity  himself,  and  that  unless  the  solicitor  has  ^  by  plainttff 
personal  knowledge  of  the  merits  of  the  cause,  his  affidavit  will 
not  be  sufficient  (k).  It  has  also  been  decided,  that  in  Chancery 
it  is  not  necessary  that  the  affidavit  should  state  a  previous  re- 
fusal by  the  attorney  to  accept  a  subp(gna(l). 

The  practice  in  the  Court  of  Exchequer  as  stated  by  Mr.  Practice  in  tbe 
Fowler  (at)  requires  the  attorney  of  the  defendant  at  law  to  £xc^««'* 
apply  to  the  plaintiff's  attorney  to  know  if  he  will  accept  of 
a  subptnui  to  appear,  and  that  the  iubpoena  shaU  be  formally  ten- 
dered to  him(n).  If  he  refuse  to  accept  it,  an  affidavit  is  made 
of  such  application  and  refusal,  and  the  Court  will,  upon 
motion,  make  an  order  for  service  of  the  $uhpcma  upon  the 

(g)  Ftr  Lord  Thurlow,  AoderMm  tby  o.  Accanor»  8  MtttSSC;  BailHs 

V.  Levvia,  a  Bio.  429.  v.  Laiiena.  cited  ib. 

(k)  8  Bra.  C.  C.  84.  (h)  Kenworthy  v.  Accuoor, tthi  tup, 

(0  Delancyv.  Waltis,  ib.  12.  (/)  Fieneh  v.  Roe,  IS  VeB.j503. 

O)  Stephen  v.  Cini.  4  Ves.8S0|  (m)  1  Fowl.  £i.  Pr.  29S. 

FoUarton  o.  Wallace,  ib.  860,  n. ;  (n)  East  India  Company  v.  Col- 

Andenon  v.  Darcey,  18  Ves.  447 ;  Una,  0  Price  404. 
White  V.  Klerers,  ib.  471 ;  Kenwor- 
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Sobstituted 
service. 


Motice  of  motion 
not  necessary. 


Affidavit  need 
not  verify  all 
the  allegations 
in  a  bill, 

but  a  material 
variance  would 
befataL 


attorney  to  be  good  seirice.  In  support  of  this  motion  in 
the  Exchequer  no  affidavit  of  merits  is  required  (o);  and 
if  the  attorney,  upon  being  served  pursuant  to  the  order, 
neglect  to  enter  an  appearance  upon  the  expiration  of  the 
return  of  the  subpoena,  an  attachment  must  be  issued,  and 
a  motion  may  then  be  made  for  an  injunction,  which  most 
be  supported  bj  an  affidavit  of  the  merits  of  the  bill.  And 
so  if  the  attorney  appears,  but  does  not  answer,  when  the  time 
for  answering  is  expired,  an  attachment  pro  Jormd  is  made 
out,  and,  upon  producing  this  to  the  Court,  and  reading  an 
affidavit  verifying  the  facts  stated  by  the  bill,  the  Court,  if 
satisfied  with  the  merits  of  the  case,  will  g^rant  an  injunction 
till  answer  or  further  order  (/>). 

A  motion  for  substituted  service  is  generally  made  without 
notice ;  in  the  following  case,  however,  the  Court  of  Exchequer 
held  that  notice  was  necessary.  An  agent  had  effected  a  policy 
for  his  principal,  who  resided  in  Spain,  and  afterwards  brought 
an  action  in  his  own  name  only  against  the  underwriters  and 
others,  who  filed  a  bill  for  an  injunction  against  both  the  prin- 
cipal and  agent ;  the  agent  appeared  and  answered  and  in  eight 
days  the  usual  affidavit  of  merits  was  sworn,  and  a  motion  was 
made  for  an  injunction  against  the  principal,  the  counsel  for 
the  agent,  however,  objected  to  the  motion  for  want  of  notice, 
and  the  Court  held,  that  though  in  ordinary  cases  notice  is  not 
necessary,  yet  that  it  was  so  in  the  present  case,  the  action  hav- 
ing been  brought  in  the  name  of  the  agent  only  (q). 

The  Court,  it  is  said,  does  not  expect  a  plaintiff  to  verify  all 
the  allegations  in  his  bill  with  the  same  precision  that  is  re- 
quired in  an  answer ;  it  will  be  sufficient  if  he  substantiate 
the  general  heads  of  equity,  which  will  entitle  him  to  an  in- 
junction (r)  ;  but  a  material  variance  between  the  bill  and  the 
affidavit  would  be  &tal.  Thus  where  the  bill  stated  that  bills  of 
exchange,  which  were  the  subject  of  the  action,  were  lent  for 
the  defendant's  accommodation,  whereas  tlie  affidavit  stated 
that  they  were  given  to  the  defendant  to  pay  the  balance  of 


(o)  Gilliat  V.  Wright.  Fowl.  Ex.        (q)  Crew  v.  Mertin,  1  Fowl.  Ex. 
Pr.  126.  Pr.  225. 

(p)  I  Fowl.  Ex.  Pr.  223,  et  seq,  (r)  Nuncs  v.  Jaffray,  ib.  226. 
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his  acooant  to  the  plaintiffs,  which  they  afterwards  found  to  be 
emmeouB  (f ). 

In  one  case,  however,  an  affidavit  of  merits  was  dispensed  Affidavit  of 
with  entirely.  An  agent  had  effected  a  policy  for  his  principal  »a«jt»  dispensed 
who  resided  abroad,  and  a  bill  was  filed  to  restrain  proceedings 
in  an  action  bronght  upon  it ;  to  which  the  agent  put  in  his  an- 
Bwer,  admitting  the  material  facts  of  the  bill.  An  injunction  was 
mored  for  upon  these  admissions,  until  the  answer  of  the  other 
defendant  should  come  in,  and  an  objection  was  made,  that  there 
ought  to  have  been  an  affidavit;  the  Court,  however,  overruled 
it,  and  granted  an  injunction,  considering  the  admissions  equi- 
valent to  an  affidavit  (if  \ 

A  motion  of  this  description  was  refused  by  the  Court  Not  allowed 

of  Exchequer,  in  a  case  where  costs  had  been  taxed  upon  y^ere  no  action 

.  depeDaiiig. 

a  judgment  at  law  as  in  case  of  a  nonsuit,  but  not  paid,  upon 

which  inquiry  was  made  of  the  plaintiff's  attorney  where  the 
plaintiff  resided,  that  the  costs  might  be  paid ;  but  the  attorney 
not  only  refused  to  satisfy  the  inquiry,  but  threatened  to  bring 
a  fresh  action.  The  Court,  upon  a  motion  for  substituted  ser« 
vice  being  made,  said  it  differed  from  the  ordinary  case,  as 
there  was  no  action,  either  commenced  or  depending;  and  that 
as  to  the  threat  used  by  the  plaintiff's  attorney,  it  could  not 
apon  that  circumstance  alone  grant  the  motion  {x).  The  Court 
of  Exchequer  have  also  refused  to  make  an  order  for  substi- 
tuted service  where  no  declaration  has  been  delivered  (y). 

It  has  been  determined,  in  a  late  case  before  the  Vice-Chan-  Where  an  action 
cellor,  that  where  the  assignee  of  a  bond  brings  an  action  JJ^  Ms^oce^f 
Qpon  the  bond  in  the  name  of  the  assignor  (the  obligee)  who  a  bond, 
is  abroad,  and  the  obligor  institutes  a  suit  in  equity,  for  the 
purpose  of  restraining  such  action,  making  the  assignee  and 
his   assignor  a  party,   the   Court  will  make  an  order  that 
senrice  on  the  attorney  in  the  action  shall  be  good  service  on 
obligee.  '  Consequently,  if  he  does  not  appear  and  answer  the 
bill  within  the  usual  time,  an  injunction  will  be  issued  against 
bim,  to  restrain  the  action  until  appearance  and  answer  (2). 
In  Montagu  v.  Hill  {a)  ^   Lord  Lyndhurst,  C,  expressed  a 

(I)  Nnnesv.  Jaffray,  1  Fori.  Ex.        (x)  Cecil  v.  Reilly,  ib.  226. 

Pr.226;  Wattleirorth  v,  Pilcber,  2  (y)AngeTsteioo.Wentworth,ib.228« 
Price,  160.  (s)  Lord  Portarlington  v.  Grabam, 

(tt)  Royal    Excbange    Insurance  5  Sim.  416. 
Co.  V.  Ward,  1  Fowl.  Ex.  Pr.  225.  (a)  4  Russ.  128. 
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made,  but  it  was  under  very  peculiar  circumstances ;  one  of 
which  was,  that  the  defendant,  although  not  served  with  a  sub- 
poena y  had  already  appeared  upon  two  motions  in  the  cause. 
Now,  however,  by  the  20th  order  of  the  3d  April  1828  (o),  a 
subpoena  to  answer  an  amended  bill  in  the  Court  of  Chancery, 
may  be  served  on  the  defendant's  clerk  in  court  in  the  original 
suit. 

The  rule  that  a  party  out  of  the  jurisdiction  cannot  be  made 
amenable  by  means  of  substituted  service,  except  in  cases  of 
injunction,  applies  to  cases  of  revivor ;  and  therefore,  wliere 
a  defendant  had  appeared  to  an  original  bill,  and  afterwards 
the  plain tifiF  died,  and  a  bill  of  revivor  was  filed  by  his  repre* 
sentatives  against  the  same  defendant,  who  was  not  to  be 
found,  a  motion,  that  service  upon  his  clerk  in  court  in  the 
original  cause  might  be  deemed  good  service,  was  refused  by 
Lord  Thurlow,  who  said  that  the  plaintiff  must  proceed  under 
the  5  Geo.  2,  c.  25,  for  taking  the  bill  pro  confesso  (p). 

Although  it  is  in  general  true  that,  except  in  injunction 
cases,  the  Court  will  not  order  substituted  service  to  be  good 
service  upon  defendants  who  are  out  of  the  jurisdiction,  yet  it 
seems  that,  in  cases  where  the  party  out  of  the  jurisdiction  has 
appointed  another  to  act  as  his  agent  in  respect  of  the  property 
which  is  the  subject-matter  of  the  suit,  and  such  agent  has 
been  made  a  party  to  the  suit,  for  the  purpose  of  serving 
him  with  an  injunction  to  restrain  his  dealing  with  such 
property,  the  Court  has  permitted  service  of  the  subpoena 
upon  the  agent,  to  be  considered  good  service  upon  his  em- 
ployer. This  seems  to  have  been  the  principle  acted  upon  in 
the  case  of  Hyde  v.  Forster  {q)^  which,  although  it  is  one  of 
those  cases  in  Mr.  Dickens'  reports  which  are  the  subject  of 
Lord  Redesdale*s  observations  in  the  case  of  Smith  v.  The 
Hibernian  Mine  Company ,  before  referred  to,  yet,  as  upon 
reference  to  the  registrar's  book,  it  appears  to  have  been  cor- 
rectly reported,  must  be  considered  as  excepted  from  the  dis- 
qualifying effect  of  those  observations.  The  circumstances  of 
the  case,  as  taken  from  the  registrar's  book  (r),  appears  to 
have  been  as  follows,  viz. :  the  defendant,  Forster,  was  resi- 

(o)  2  Russ.  App.ll.  (q)  1  Dick.  102. 

(P)  Henderson  t>.Magg8,3Bro.C.         (r)  Reg.Lib.l744iA.fol.401,b.; 


C.  127. 


2  S^aubt.  409,  1 
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ileut  at  the  time  of  the  bill  filed,  and  continued  to  reside  oat      SuVtituted 

si^rvicG* 

of  the  jurisdiction ;  and  the  other  defendant,  Myers,  by  his  ' 

answer,  set  forth,  that  he  was  a  factor  or  agent  for  Forster, 
and  that,  by  yirtue  of  some  power  or  anthority  from  Forster, 
he  had  for  some  time  been  and  then  was  in  the  possession  or 
receipt  of  the  rents  and  profits  of  chambers  in  Barnard's  Inn, 
for  the  use  of  Forster,  which  chambers  were  a  part  of  the  pre- 
mises in  question  in  the  cause.  The  motion  was,  that  service 
of  suhpcenaf  to  appear,  &c.  on  the  defendant  Myers,  as  agent 
or  factor  for  Forster,  might  be  deemed  good  service  ;  and  it 
appears  that  the  answer  of  Myers  was  read  in  support  of  the 
motion,  and  that,  after  hearing  counsel  on  both  sides,  the  order 
was  made.  The  principle  of  this  case  appears  to  have  been 
acted  upon  by  Sir  J.  Leach,  V.  C,  in  English  v.  Hendrick  (*), 
where  an  order  was  made  for  the  service  of  a  subpoena  to  answer 
upon  the  proctors  of  the  defendant,  who  had  been  employed  by 
him  to  get  administration  to  an  intestate,  whose  property  was 
the  subject  of  the  suit,  and  had  also  been  employed  by  the  de- 
fendant to  act  as  his  agent  in  receiving  the  amount  of  a  bill 
of  exchange  due  to  the  intestate. 

It  is  true  that  a  similar  application  was  refused  by  Lord 
Eldon,  in  Rickcord  t.  Nedriff{t),  which  case  very  much  re- 
sembled, in  its  circumstances,  that  of  Hyde  v.  Forster,  The 
bill  prayed  that  the  assignment  of  an  annuity  by  the  plaintiff 
to  the  defendant  Savage,  might  be  declared  fraudulent  and 
void ;  and  that  the  defendant  Nedriff,  to  whom  Savage,  pre- 
viously to  his  absconding  from  the  country,  had  delivered  the 
deed  of  assignment,  and  to  whom  he  had  also  executed  a  power 
of  attorney,  to  enable  him  to  receive  the  arrears  then  due, 
might  be  ordered  to  deliver  up  the  deeds,  and  be  restrained 
from  receiving  the  arrears  under  the  power.  Nedriff,  by  his 
answer,  admitted  the  facts  stated  in  the  bill,  and  a  motion  was 
made  on  the  part  of  the  plaintiff,  on  the  admissions  in  Nedriff 's 
answer,  that  service  of  the  subpoena  upon  him  might  be  deemed 
good  service  upon  the  other  defendant,  Savage.  This  motion 
was  refused ;  but  Lord  Eldon,  in  refusing  it,  appears  to  have  pro- 
ceeded upon  the  ground  that  the  relief  sought  by  the  bill  might 

(f)  Mad.  &  Geld.  205.  (r)  2  Mer.  458. 
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have  been  obtained  by  motion  againBt  the  defendant  Nedriff, 
upon  affidavit  of  the  facts  alleged,  as  conatituting  the  ground 
for  the  application  (le). 


Parties  ab- 
sconding to 
avoid  process. 


Upon  affidavit 
ofthe  fact. 


may  be  ordered 
to  appear  on  a 
certain  day, 
and  a  copy  of 
the  order  pub* 
liiihed,  &c. 


and  affixed  in 
certain  placet. 


In  order  to  remedy  the  inconveniences  arising  from  the  de* 
feet  of  power  in  courts  of  equity,  to  compel  the  appearance  of 
parties  out  of  the  jurisdiction  of  the  Court,  several  Acts  of 
Parliament  have  been  passed.  By  the  first  of  these,  viz.  the 
5  Geo.  2,  c.  25  (w),  intituled,  **  An  Act  for  making  process  in 
Courts  of  Equity  effectual  against  persons  who  abscond  and 
cannot  be  served  therewith,  or  who  refuse  to  appear,"  it  is 
enacted,  that  if  in  any  suit  which  shall  be  commenced  in  any 
Court  of  Equity,  any  defendant,  against  whom  any  subpcena  or 
other  process  shall  issue,  shall  not  cause  his  appearance  to  be 
entered  upon  such  process,  within  such  time  and  in  such  man- 
ner as,  according  to  the  rules  of  the  Court,  the  same  ought  to 
have  been  entered  in  case  such  process  had  been  duly  served, 
and  an  affidavit  or  affidavits  shall  be  made  to  the  satisfaction  of 
such  Court,  that  such  defendant  is  beyond  the  seas,  or  that 
upon  inquiry  at  his  or  her  usual  place  of  abode  he  could  not  be 
found,  so  as  to  be  served  with  such  process,  and  that  there  is 
just  ground  to  believe  that  such  defendant  is  gone  out  of  the 
realm,  or  otherwise  absconded  to  avoid  being  served  with  the 
process  of  such  Court,  then  and  in  such  case  the  Court  out 
of  which  such  process  issued,  may  make  an  order  directing 
and  appointing  such  defendant  to  appear,  at  a  certain  day 
therein  to  be  named,  and  a  copy  of  such  order  shall,  within 
fourteen  days  after  such  order  made,  be  inserted  in  the  London 
Gazette,  and  published  on  some  Lord's  day,  immediately  after 
Divine  service,  in  the  parish  church  of  the  parish  where  such 
defendant  made  his  usual  abode,  within  thirty  days  next  before 
such  his  absenting ;  and  also  a  copy  of  such  order  shall,  within 
the  time  aforesaid,  be  posted  up  as  after  mentioned  ;  (that  is  to 
say)  a  copy  of  every  such  order  made  in  His  Majesty's  High 


(u)  By  the  4  &  6  Will  4,  c.83, 
the  Court  may  order  service  upon 
the  receiver,  steward,  or  other  per- 
son receiving  the  rents,  &c.  of  the 
property  in  question  for  a  defendant 


who  v  ahroad,  to  be  good  service. 
Vide  pott.  281. 

(w)  Repealed  by  11  Oeo.  4.  and 
1  Will.  4,  c.  Z6,  in  which  the  follow- 
ing  clauses  ai>e  re-enacted. 
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Court  of  Chanceiy,  Court  of  Rtchequer,  or  the  Court  of  the    AlMmdiogto 

I>iich7  Chamber  of  Lancaster  at  Westmiiuiter,  shall  be  posted    « ^         ■# 

ap  in  some  public  place  at  the  Royal  Exchange  in  London ; 
mud  a  copy  of  every  such  order  made  in  any  of  the  Courts  of 
Equity  of  the  counties  palatine  of  Chester,  Lancaster  and  Dur- 
faam,  or  of  the  Great  Sessions  in  Wales,  shall  be  posted  up  at 
0ome  public  place  in  some  market  town  within  the  jurisdiction 
of  the  Court  by  which  such  order  was  made,  and  nearest 
to  the  place  where  such  defendant  made  his  usual  abode  as 
aloresaidy  such  ]^ace  of  abode  being  also  within  the  jurisdiction 
of  the  said  Court;  and  if  the  defendant  do  not  appear  within  If  ptrty  do  not 
the  time  limited  by  such  order,  or  within  such  ^rther  time  ^^^^^' 
as  the  Court  shall  appoint,   then,   on  proof  made  of  such 
publication  of  such  order  as  aforesaid,  the  Court  being  satis-  Bill  may  be 
fied  of  the  truth  thereof,  may  order  the  i^aintiff 's  bill  to  be  j^\J|[i^' 
taken  pro  confesso^  and  make  such  decree  thereupon  as  shall  him ; 
be  thought  just ;  and  may  thereupon  issue  process  to  compel  and  wqusitim- 
the  performance  of  such  decree,  either  by  an  immediate  seques-  ||^^"^ 
tration  of  the  real  and  personal  estate  and  effects  of  the  party  property, 
so  absenting  (if  any  such  can  be  found),  or  such  part  thereof 
as  may  be  sufficient  to  satisfy  the  demands  of  the  plaintiff  in 
tiie  said  suit,  or  by  causing  possession  of  the  estate  or  effects 
demanded  by  the  bill  to  be  delivered  to  the  plaintiff,  or  other- 
wise as  the  nature  of  the  case  shall  require  ;  and  the  said  Court  oat  of  which 
may  likewise  order  such  plaintiff  to  be  paid  and  satisfied  his  ^^  ^^^  ^ 
demands  out  of  the  estate  or  effects  so  sequestered,  according 
to  the  true  intent  and  meaning  of  such  decree,  such  plaintiff  upon  giving 

first  giving  sufficient  security,  in  such  sum  as  the  Court  shall  ^^^^^y.  ^^ 
®    ^  ^'  retUtution. 

think  proper,  to  abide  such  order  touching  the  restitution  of 

such  estate  or  effects,  as  the  Court  shall  think  proper  to  make 
conoeming  the  same,  upon  the  defendant's  appearance  to  de- 
fend such  suit,  aad  paying  0vu;h  costs  to  the  plaintiff  as  the 
Court  shall  order ;  but  in  case  such  plaintiff  shall  refuse  or  If  nkintiff 
neglect  to  give  such  security  as  aforesaid,  then  the  said  Court  ^^^^  ^^ 
shall  order  the  estate  or  effects  so  sequestered,  or  whereof  pos-  perty  to  remain 

session  shall  be  decreed  to  be  delivered,  to  remain  under  the  ^.»d«r  ^«  direc- 

tion  of  the 
direction  of  the  Court,  either  by  appointing  a  receiver  thereof  Court. 

or  otherwise^  as  to  such  Court  shall  seem  meet,  until  the  ap- 
pearance of  the  defendant  to  defend  such  suit,  and  paying  auch 
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costs  to  the  plaintiff  as  the  nid  Court  shall  think  reasonable, 
or  ontil  such  order  shall  be  made  therein  aa  the  Court  shall 
think  just. 

By  the  4th  section  of  the  same  Act  it  is  proTided,  that  if 
any  decree  shall  be  made  in  pursuance  of  this  Act,  against 
any  person  being  out  of  the  realm  or  absconding  in  manner 
aforesaid,  at  the  time  such  decree  is  pronounced ,  and  such  per- 
son shall  within  seven  yeaia  after  the  making  such  decree 
return  or  become  publicly  visible,  then  and  in  such  case  he 
shall  likewise  be  served  with  a  copy  of  such  decree,  within  a 
reasonable  time  after  his  return  or  public  appearance  shall  be 
known  to  the  plaintiff;  and  in  case  any  defendant  against 
whom  such  decree  shall  be  made,  shall  within  seven  years  after 
the  making  such  decree  happen  to  die  before  his  or  her  return 
into  this  realm,  or  appearing  openly  as  aforesaid,  or  shall  within 
the  time  last  before  mentioned  die  in  custody  before  his  or  her 
being  served  with  a  copy  of  such  decree,  then  his  or  her  heir, 
if  such  defendant  shall  have  any  real  estate  sequestered,  or 
whereof  possession  shall  have  been  delivered  to  the  plaintiff, 
and  such  heir  may  be  found,  or  if  such  heir  shall  be  a  feme 
covert y  infant  or  non  compos  mentis^  the  husband,  guardian  or 
committee  of  such  heir  respectively ;  or  if  the  personal  estate 
of  such  defendant  be  sequestered,  or  possession  thereof  deli- 
vered to  the  plaintiff  or  plaintiffs,  then  his  or  her  executor  or 
administrator  (if  any  such  there  be)  may  and  shall  be  served 
with  a  copy  of  such  decree  within  a  reasonable  time  after  it  shall 
be  known  to  the  plaintiff  that  the  defendant  is  dead,  and  who  is 
his  or  her  heir,  executor  or  administrator,  or  where  he  she  or  they 
respectively  may  be  served  therewith. 

The  5th  section  contains  a  proviso,  that  if  any  person  or 
persons,  so  served  with  a  copy  of  such  decree,  shall  not,  within 
six  months  after  such  service,  appear  and  petition  to  have  the 
said  cause  re-heard,  such  decree  so  made  as  aforesaid  shall 
stand  absolutely  confirmed  against  the  person  and  persons  so 
served  with  a  copy  thereof,  his,  her  and  their  respective  heirs, 
executors  and  administrators,  and  all  persona  claiming  or  to 
claim  by,  from  or  under  him,  her,  them  or  any  of  them,  by 
virtue  of  any  act  done  or  to  be  done  subsequent  to  the  com- 
mencement of  such  suit. 
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The  6th  section  provides,  that  if  any  person,  so  served  with    Abtconding  to 
a  copy  of  such  decree,  shall,  within  six  months  after  such  ser-  ^^^^  procew.^ 
vice,  or  if  any  person,  not  heing  so  served,  shall  within  seven  Party  appear- 
jears  next  after  the  making  such  decree,  appear  in  Court  and  |PS  ^-^^-^^^ 
petition  to  be  heard  with  respect  to  th^^atter  of  such  decree,  and  giving 
and  shall  pay  down  or  give  security  for  payment  of  such  costs  "<^""'y  f^r 
as  the  Court  shall  think  reasonable  in  that  behalf,  the  person 
or  persons  so  petitioning,  his,  her  or  their  respective  represen- 
tatives, or  any  person  or  persons  claiming  under  him,  her  or 
them  respectively,  by  virtue  of  any  act  done  before  the  com- 
mencement of  the  suit,  may  be  admitted  to  answer  the  bill  on  petition, 
exhibited,  and  issue  may  be  joined  and  witnesses  on  both  sides  ^^^|^* 
examined,  and  such  other  proceedings,  decree  and  execution  answer  the 
may  be  had  thereon  as  there  might  have  been  in  case  the  same 
party  had  originally  appeared  and  the  proceedings  had  then 
been  newly  begun,  or  as  if  no  former  decree  or  proceedings 
had  been  in  the  same  cause. 

By  the  7th  section  it  is  provided,  that  if  any  person  or  per-  But  if  no 
sons  against  whom  such  decree  shall  be  made,  his,  her  or  their  ^^^^|^n 
heirs,  executors  or  administrators,  shall  not,  within  seven  years  yean, 
next  after  the  making  of  such  decree,  appear  and  petition  to 
have  the  cause  re-heard,  and  pay  down  or  give  security  for 
payment  of  such  costs  as  the  Court  shall  think  reasonable  in 
diat  behalf,  such  decree,  made  as  aforesaid,  shall  stand  abso-  decree  is  to 
lutely  confirmed  against  the  person  and  persons  against  whom  ^i^r^^.  ^  ^  ^ 
such  decree  shall  be  made,  his,  her  and  their  heirs,  executors 
and  administrators,  and  against  all  persons  claiming  or  to 
claim  by,  from  or  under  him,  her,  them  or  any  of  them,  by 
virtue  of  any  act  done  or  to  be  done  subsequent  to  the  com* 
mencement  of  such  suit,  and  at  the  end  of  such  seven  years 
it  shall  and  may  be  lawful  for  the  Court  to  make  such  further 
order  as  shall  be  just  and  reasonable,  according  to  the  circum- 
stances of  the  case  ;  and  it  is  provided,  that  this  Act  shall  not  No  pRxseeding 

extend  or  be  construed  to  extend  to  warrant  or  make  good  any  ?^  "''J**'  ^ 

,  ,    ,  ,        .     t^   f,   -^cr,  unless 

proceeding  against  any  person  beyond  the  seas,  unless  it  shall  party  has  been 

appear  to  the  satisfaction  of  the  Court,  by  affidavit  or  affidavits  ^i^^^J^'jf 

before  the  making  of  such  decree,  that  such  person  had  been  years  -, 

in  that  part  of  Great  Britain  called  England  within  two  years 

next  before  the  subpcena  in  such  suit  issued  against  such  per- 
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Persons  against  whom  a  Suit  may  be  instituted : 


Absconding  to 
avoid  process. 

or  within  one 
^ear  if  suit  be 
in  a  limited  ju- 
risdiction. 


Minister  of 
parish  prevent- 
ing order  being 
publi!»hed,  liable 
to  indictment. 


Affidavit,  if 
upon  informa- 
tion, must  state 
from  whom  it 
is  received. 


Mode  pre- 
scribed  by  the 
Act  must  be 
complied  with 
ttrictltf* 


Where  defend- 
ant  has  not 
been  within  the 
jurisdiction 
within  two 
years. 


son,  nor  to  warrant  or  make  good  any  proceeding  against  any 
person  in  any  Court  of  Equity  having  a  limited  jurisdiction, 
unless  it  shall  appear  to  the  satisfaction  of  such  Court,  by  affi- 
davit or  affidavits  before  the  making  of  such  decree,  that  such 
person  had  resided  within  the  jurisdiction  of  such  Court  within 
one  year  next  before  the  subpcena  in  such  suit  issued  against 
such  person. 

The  whole  of  the  above  Act  was  repealed  by  the  1 1  Geo.  4, 
and  1  Will.  4,  c.  36 ;  but  as  the  above  clauses  were  re-enacted 
by  the  same  statute,  the  following  decisions  upon  the  5  Geo.  2, 
c.  25,  are  still  important,  as  bearing  upon  the  construction  of 
the  last  Act. 

In  Burton  v.  Mattons  (u),  Lord  Hardwicke  expressed  his 
opinion  to  be,  that  if  the  minister  of  the  parish  in  which,  under 
the  5  Geo.  2,  c.  25,  the  copy  of  the  order  directing  the  de- 
fendant to  appear  is  directed  to  be  published,  prevents  its 
being  so  published,  as  the  Act  itself  is  silent  and  does  not 
mention  any  penalty  for  his  disobedience,  such  minister  is 
indictable  for  the  contempt  of  the  order  of  the  Court. 

It  was  also  the  opinion  of  Lord  Hardwicke,  upon  the  above 
statute,  that  it  was  not  sufficient  to  make  an  affidavit  that  the 
party  making  it  was  informed  and  believed  that  the  defendants 
withdrew  themselves  into  Ireland  to  avoid  being  served  with 
the  process  of  this  Court,  but  that  it  must  be  set  forth  from 
whom  the  party  deposing  received  such  information  (x). 

It  has  also  been  held,  that  in  proceeding  to  take  a  hiDlpro 
confesso  against  an  absconding  party,  the  mode  prescribed  bj 
the  Act  must  be  strictly  complied  with,  and  therefore,  when  an 
application  was  made  to  take  the  bill  pro  confesso^  upon  the 
certificate  of  the  segeant-at-arms  that  the  defendant  had  ab- 
sconded, and  had  so  secreted  himself  that  he  could  not  be 
found ;  but  without  the  affidavit,  required  by  the  statute,  oi  the 
defendant's  absconding  in  foreign  parts  to  avoid  the  process  of 
the  Court,  Lord  Thurlow  refused  the  motion (^). 

Although  the  8th  section  of  the  Act  requires  an  affidavit  that 
the  defendant  had  been  in  the  kingdom  within  two  years  before 
the  subpcena  had  issued,  yet  where  that  was  not  the  case,  the 


(u)  2  Atk.  114 ;  I  Barn.  40l,S.a 
(f )  Barton  0. Mattons,  1  Bani.401. 


iy)  Short  ».  Downer,  2  Cox.  84. 
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fact  being  that  the  defendant  had  been  outlawed,  Lord  Lough-  Absconding  to 
borough,  upon  the  authority  of  two  manuscript  cases  before  »  ^^  procew.^ 
Lord  Camden  («)  and  Lord  Thurlow  (a),  which  were  cited, 
Mdered  a  bill  to  be  taken  pro  ooh/bsso  under  the  statute,  upon 
an  affidavit  merely  stating  that  the  defendant  continued  abroad 
to  avoid  process  (6).  It  is  to  be  observed,  however,  that  the  case.  No  proceeding 
which  appears  to  have  been  cited  before  Lord  Loughborough  ^^  ^^^a 
as  having  occurred  before  Lord  Camden,  was  that  of  Mason 
V.  Potter  (c),  where  tiie  defendant  had  gcme  abroad  above  two 
years  before  the  filing  of  the  bill,  and  had  settled  in  Spain,  where 
he  continued  to  reside.  The  motion  was  made  upon  an  affidavit 
by  the  plaintiff  stating  that  fact,  and  that  he  believed  the  de- 
fendant continued  to  reside  abroad  to  elude  justice ;  and  Lord 
Camden,  in  making  the  order,  said  he  had  very  great  doubts 
on  the  Act,  as  it  was  very  penal  against  the  parties  :  ^^  the 
grounds  are,  that  the  defendant  is  either  gone  abroad  or  ab- 
sconds to  avoid  being  served ;  the  defendant  certainly  does  not 
abscond,  because  he  is  visible ;  it  cannot  be  said  that  he  went 
abroad  to  avoid  being  served,  for  the  plaintiff  states,  the  de« 
fendant  went  abroad  above  two  years  before  the  plaintiff 
thought  of  filing  the  bill;  and  by  the  Act  of  Pariiament,  the 
defendant  is  to  have  been  in  the  kingdom  within  two  yeare 
preceding  the  filing  of  the  bill.  But  the  plamtiff  swears  he 
believes  the  defendant  continues  abroad  to  elude  justice  :  the 
affidavit  to  be  made  under  the  Act,  is  to  be  to  the  safisfiEu^tion 
of  the  Court ;  if  it  be,  the  Court  may  make  the  order."  To 
this  case  a  query  is  added  by  the  reporter,  as  to  whether  this 
decision  is  warranted  by  the  Act.  He  then  refers  to  a  similar 
order  made  by  Sir  Uoyd  Kenyon,  M.  R.,  29  June  1786,  and 
adds,  **  but  these  cases  have  been  since  exploded  "(</) ;  and  in 
a  subsequent  csjse  (e),  Lord  Alvanley,  M.  R.,  said  he  never 
would  conform  to  the  case  of  Clarke  v.  Wright,  and  that  he 
never  would  make  an  order  upon  this  Act  of  Parliament,  without 
a  positive  affidavit  of  the  defendant's  having  been  in  England 
within  the  two  yean  (/). 

(s)  Vide  Mason  o.  Polier,  fost.  (c)  1  Dick.  401. 

(a)  Gascoyce  v.  Kitchnam*  June  (d)  1  Dick.  403,  n. 

29,  1788.  («)  Neale  v.  Morris,  5  Ves.  1. 

(6)  Claike  v.  Wright,  reported  as  (/)  Vid$  Bishop  of  Winchester  v. 

Anon.  2  Ves.  jun.  188.  Bourn,  ib.  113. 
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Persons  against  whom  a  Suit  may  be  instituted: 


Absconding  to 
avoitl  process. 

Act  applies  to 
all  cases  where 
party  goes 
abroad  to  avoid 
process. 


Of  taking  bills 
pro  confeuo, 
under  11  Geo.  4, 
and  1  Will.  4, 
c.  36. 

Where  defend- 
ant is  the  only 
defendant* 


It  appears  that  some  doubts  were  formerly  entertained, 
whether  this  statute  applied  only  to  cases  where  the  defendant 
had  never  been  served  at  all,  or  whether  it  applied  to  cases 
where  the  defendant  had  been  served  with  a  subpoena,  but 
afterwards  absconded  to  avoid  the  subsequent  process  ;  but  in 
Mawer  v.  Mawer  (g).  Lord  Thurlow  was  of  opinion  that  it 
extended  to  every  case  where  the  party  had  avoided  any  part 
of  the  process  whatever,  though  he  might  have  been  served 
with  a  subpoena,  &c.  Upon  this  principle  it  was  held,  that 
although  a  defendant  had  appeared  and  answered  the  original 
bill,  yet  if  he  could  not  be  found  so  as  to  be  served  with  a 
subpoena  to  answer  to  a  bill  of  revivor,  the  plaintifiF  might 
proceed  under  the  5  Geo.  2,  c.  25,  to  have  the  bill  of  revivor 
taken  pro  confesso  (h). 

The  method  to  be  pursued  in  taking  a  bill  pro  confesso 
against  a  defendant  absconding  and  going  beyond  seas,  under 
the  11  Geo.  4,  and  1  Will.  4,  c.  36,  is  detailed  in  the  case  of 
Baker  v.  Keen  (t) ;  and  it  appears  from  the  case  of  Turner 
v.  Turner  (K)^  that  even  when  the  absconding  defendant  \a 
the  only  defendant,  a  decree  for  taking  the  bill  pro  confesso 
under  such  circumstances  cannot  be  had  upon  motion,  but  the 
cause  must  be  set  down  for  hearing. 

The  course  of  proceeding,  as  stated  in  Baker  ▼.  Keen,  was 
as  follows.  The  bill  was  filed  on  the  29th  of  October  1832  ; 
on  the  24th  of  January  1833,  the  plaintiff's  counsel  ob- 
tained an  order  on  motion,  (supported  by  affidavit  that  the 
defendant  had  absconded  and  gone  beyond  the  seas,)  that  the 
defendant  should  appear  to  the  bill  on  or  before  the  1st  of 
March  then  next.  On  the  7th  of  March  1833,  it  appearing, 
by  production  of  the  London  Gazette,  that  a  copy  of  the  order 
for  the  defendant  to  appear  had  been  inserted  therein,  and,  by 
affidavit,  that  the  order  had  been  publbhed  in  the  defendant's 
parish  church,  and  that  a  copy  of  it  had  been  posted  at  the 
Royal  Exchange,  according  to  the  directions  of  the  Act,  but 
that  the  defendant  had  not  appeared ;  an  order  was  made,  on 
motion,  £hat  the  plaintiff's  clerk  in  court  should  attend  at  the 


$ 


e)  1  Cox  104  ;  1  Bro.  C.  C.  S88.        (t)  4  Sim.  498. 
h)  Henderson  o.  Meggs,  2  Bro.        (He)  Ibid.  407. 
C.  C.  127 ;  James  o.Doie,  1  Dick.  63* 
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Iraaiing  of  the  caiue  with  the  record  of  the  bill,  in  order  to  Absoonding  to 
have  the  same  taken  ,pro  confesso  against  the  defendant.  The  .^^^'  F<^ess. 
cause  having  been  set  down  for  hearing,  it  was  ordered,  on 
the  23d  of  March  1833,  on  motion,  to  be  placed  at  the  head 
of  the  paper  of  causes  for  the  27th  of  that  month,  and  that 
the  plaintiff's  clerk  in  court  should  then  attend  with  the  record. 
Accordingly,  on  that  day,  the  clerk  in  court  attended,  and  a 
decree  pro  confesso  was  taken. 


or  Wales. 


By  a  recent  Act  of  Parliament  (Q,  passed  for  the  purpose  Service  of  pro- 
of "  remedying  the  inconvenience  and  delays  of  justice,  arising  JJ**  "1^  ^** 
firom  the  defect  of  jurisdiction  in  Courts  of  Equity  to  effec-  Scotland  or 
tuate  the  service  of  their  process  in  such  parts  of  the  United  I'^^od* 
Kingdom  of  Great  Britain  and  Ireland  as  are  not  within  the 
jurisdiction  of  such  Courts  respectively,"  it  has  been  enacted, 
that  it  shall  and  may  be  lawful  for  the  Courts  of  Chancery  May  be  ordered 
and  of  Exchequer  in  England  respectively,  if  they  shall  so  ^^^^l  ^L, 
think  fit,  upon  special  motion  of  the  complainant  or  com-  &c^  in  England 
plainants  in  any  suit  which  has  been  or  shall  be  instituted  in 
such  Courts  respectively,  concerning  lands,  or  tenements  or 
hereditaments,  situate  or  being  within  that  part  of  the  United 
Kingdom  called  England  or  Wales,  to  order  and  direct  that 
service  in  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  in  the  Isle  of  Man  respectively,  of  any  sub* 
poena  or  suhpcenasy  letter  missive  or  letters  missive,  and  of  all 
subsequent  process  to  be  had  thereon,  upon  any  defendant  or 
defendants  in  such  suit  then  residing  in  such  part  of  the  said 
United  Kingdom  or  Isle  of  Man,  in  which  he,  she  or  they 
shaU  be  so  served,  shall  be  deemed  good  service  of,  or  be  made 
upon  such  defendant  or  defendants,  upon  such  terms  and  in 
such  manner  and  at  such  time  as  to  such  Courts  respectively 
shall  seem  reasonable ;  and  that  thereupon  it  shall  and  may  be 
lawful  for  such  Courts  respectively  to  proceed  upon  such  ser- 
vice so  made  as  aforesaid,  as  fully  and  as  effectually  as  if  the 
same  had  been  duly  made  within  the  jurisdictions  of  such 
Courts  respectively. 

(0  2  Will.  4.  c.  33. 
t3 
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Of  Semce  of        By  the  second  section  of  the  above  Act,  the  same  powers  are 
in  ScotiSd  or    giventotheCourtsof  Chancery  and  Exchequer  of  Ireland  in  Buits 
Ireland,  &c,^    concerning  lands,  tenements  and  hereditaments  in  Ireland,  to 
direct  process  to  be  served  in  other  parts  of  the  United  King- 
Must  be  accom-  dom  and  Isle  of  Man ;  and  by  the  third  section  it  is  provided, 
copy  of  prayer     ^**  along  with  such  subpcena  or  letter  missive  served  ander 
of  the  bill,         any  such  order  as  aforesaid  of  the  said  Courts  of  Chancery 
and  of  Exchequer  of  England  and  of  Ireland  respectively,  a 
copy  of  the  prayer  of  such  complainant's  bill  shall  be  served 
No  process  of      upon  every  such  defendant,  and  that  no  process  of  contempt 
iMiie,"nor^e-      '^^^  ^®  entered  upon  any  such  proceedings  as  hereinbefore 
crce  to  be  made  mentioned,  nor  any  decree  made  absolute  in  any  of  the  said 
uX^"^W*"  Courts  in  England  or  Ireland  respectively,  without  the  special 
motion.  order  of  such  Court  upon  special  motion  made  for  such  pur* 

pose,  and  that  nothing  in  the  said  Act  should  be  held  to  naake 
it  compulsory  upon  the  complainant  or  complainants  in  any 
suit  in  any  of  the  said  respective  Courts  to  serve  with  pro- 
cess, or  bring  before  such  Courts  respectively,  any  party  or 
partiee,  person  or  persons,  further  or  otherwise  than  such 
complainant  or  complainants  are  now  by  law  or  the  practice  of 
such  Courts  respectively  required  to  do. 
Stat.2W.4,c.3S,  Shortiy  after  the  passing  of  the  above  Act,  the  Vice-Chaii- 
^^sl:^l^'dL°^  cellor  (Sir  L.  Shadwell)  made  an  order  upon  special  motion, 
that  service  of  a  subjpcena^  together  with  a  copy  of  the  prayer 
of  tiie  bill,  upon  defendants,  in  the  county  of  Wigton,  in 
Scotland^  should  be  good  service,  in  a  case  where  the  otjeci 
of  the  bill  was  to  earry  into  effect  the  trusts  of  a  vrill  relative 
to  certain  real  estates  in  the  borough  of  Sonthwark.  Upon 
being  served  with  process  pursuant  to  that  order,  the  defen- 
dants appeared,  and  took  out  two  orders  for  time  to  put  in 
their  answer,  and  upon  their  fiuhire  to  do  which,  an  appli* 
cation  waa  made  to  the  Vioe-Chancellor  for  an  order,  that 
an  attachment  might  issue  under  the  writ  o£  the  sheriff 
of  Wigtonshire,  or  other  proper  officer  in.  Scotland,  against 
the  defendant;  but  as  the  question  involved  the  framing 
of  a  new  Ibnn  of  order,  his  Honor  directed  the  matter  to 
be  brought  on  before  the  head  of  the  Court ;  at  the  same 
time  expressing  himself,  as  he  had  done  previously  upon 
granting  the  subpcena,  to  be  clearly  of  opinion,  that  the  Act 
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mast  be  oonrtraed  as  extending  to  Scotland.  Lord  Brougham,  Of  Serrke  of 
liowerer,  upon  the  motion  being  made  before  him,  said,  that  ^^  scodMd  or 
mlUioagh  the  words  of  the  Act  were  certainly  large  and  Ireland,  &c. 
comprehensirey  he  entertained  no  doubt  whatever  the  sta- 
tute had  never  been  intended  or  supposed  to  apply  to  North 
Briiam,  His  Lordship  said,  that  the  measure  had  been  sub- 
mitted to  Parliament  on  the  suggestion  of  Lord  Plunkett, 
whose  object  was  to  make  the  process  of  the  respective  Courts 
of  Equity  in  England  and  Ireland  more  interchangeably,  in 
all  cases  where  lands  the  subject  of  the  suit  were  situated  in 
the  one  country,  and  the  defendants  sought  to  be  affected  by 
it  resided  in  the  other ;  and  that  if  the  statute  were  to  be  con- 
strued in  the  manner  contended  for,  it  would  amount  to  a  vir- 
tual repeal  of  one  of  the  articles  of  the  Union,  although 
Scotland  was  never  once  mentioned  by  name  in  any  part  of 
the  Act.  Under  these  circumstances,  his  Lordship  availed 
himself  of  the  discretionary  power  vested  in  the  Court  by 
the  words  **  if  they  shall  so  think  6t,"  to  decline  making 
the  order  (m) ;  but  in  a  subsequent  case  (ft).  Lord  Lyndhurst 
(Chancellor)  said,  that  he  was  of  opinion,  that  what  Lord 
Pinnkea  intended  was,  for  the  purpose  of  construing  the  Act, 
inconclusive,  and  that  the  Act  extended  to  Scotland,  and 
thnt  he  had  so  held  in  a  late  case  in  the  Court  of  Exchequer, 
where  a  similar  application  was  made. 

A  similar  order  to  that  in  M^Masier  v.  Lonuus  was  sub- 
aequently  made  by  the  Vice-Chancellor,  in  a  case  of  Parker 
T.  Lloyd(o)f  where  one  of  the  defendants  resided  in  Edin- 
burgh. It  is  to  be  observed,  that  in  cases  of  this  description, 
it  is  necessary  that  some  time  should  be  named  in  the  order 
within  which  the  subpcena  must  be  served. 

By  the  above  Act  the  relief  was  confined  to  suits  concerning  ^^t  2  Will.  4 
lands,  tenements  or  hereditaments,  in  England,  or  Wales  or  c*  33>  extended, 
Ireland  respectively ;  and  that  the  service  of  process  under  the 
Act  was  limited  to  any  part  of  Qreat  Britain  or  Ireland,  or 
the  Isle  of  Man ;  but  by  a  subsequent  Act  of  Parliament  (j9), 
the  Act  of  2  Will.  4,  c,  33,  has  been  extended  to  all  suits  insti-  p^n^J  J"! 


(m)    M'Master    v,    Lomaz,    2 
Mylne  &  Keen,  32. 
(o)  Cuneron  v,  CameroD,  ib.  280. 


(0)6 
(P)4 


Sim.  608. 

&  5  Will.  4,  c. 


82. 
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Of  Service  of 
Process  abroad. 


or  to  stock  in 
funds,  or  shares 
in  companies ; 


and  to  persons 
resident  out  of 
the  United 
Kingdom. 


Service  of  pro- 
cess upon  re* 
cetvers  or  agents 
of  persons 
abroad,  Autho- 
rised by  4  &  5 
WU1.4,  c.82. 


Persons  against  wham  a  Suit  may  be  instituted : 

tuted  in  the  Courts  of  Chancery  and  Exchequer  of  England  or 
Ireland  respectively,  concerning  any  lien,  judgment  or  incum^ 
brance,  upon  any  lands,  tenements  or  hereditaments,  situate 
in  England  or  Wales  or  Ireland  respectively,  or  concerning^ 
any  money  vested  in  any  Government  or  other  public  stock, 
or  public  shares  in  public  companies  or  concerns,  or  concerning 
the  dividends  or  produce  thereof. 

It  has  also  been  enacted  by  the  same  statute,  that  the  pro- 
visions in  the  said  Act,  authorizing  the  said  Courts  respec- 
tively to  direct  that  the  service  in  any  part  of  the  United 
Kingdom  of  Great  Britain  or  Ireland,  or  the  Isle  of  Man 
respectively,  of  any  subpoena  or  subposnaSy  letter  missive  or 
letters  missive,  and  of  all  subsequent  process  to  be  had 
thereon,  upon  any  defendant  or  defendants  in  such  suit  then 
residing  in  such  parts  of  the  United  Kingdom  or  the  Isle  of  Man 
in  which  he,  she  or  they  shall  be  so  served,  shall  be  deemed 
good  service  upon  such  defendant  or  defendants,  &c.  shall  be  and 
they  are  thereby  extended  to  any  defendant  or  defendants  in 
any  such  suit  or  suits  as  thereinbefore  mentioned,  who  shall 
appear  by  affidavit  to  be  resident  in  any  place,  specifying  the 
same,  out  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land ;  and  that  it  shall  and  may  be  lawful  for  the  said  Courts 
respectively,  on  motion  in  open  Court  of  any  of  the  com- 
plainants in  any  sach  suit,  founded  upon  an  affidavit  or  affi- 
davits, and  such  other  documents  as  may  be  applicable,  for 
the  purpose  of  ascertaining  the  residence  of  the  party,  and 
the  particulars  material  to  identify  such  party  and  his  resi- 
dence ;  and  also  specifying  the  means  whereby  such  service 
may  be  authenticated,  and  especially,  whether  there  are  any 
British  officers,  civil  or  military,  appointed  by  or  serving 
under  His  Majesty,  residing  at  or  near  such  place,  to  order 
that  service  of  a  subpoena  to  appear  and  answer  upon  the 
party,  in  the  manner  thereby  directed,  or  in  case  where  the 
said  Courts  respectively  shall  deem  fit,  upon  the  receiver, 
steward  or  other  person  receiving  or  remitting  the  rents  of  the 
lands  or  premises,  if  any,  in  the  suit  mentioned,  returnable  at 
such  time  as  the  said  Courts  respectively  shall  direct,  shall 
be  deemed  good  service  of  such  party ;  and  afterwards,  upon 
an  affidavit  of  such  service  had,  to  order  an  appearance  to  be 
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entered  for  such  party,  in  such  manner,  and  at  Buch  time,  as     Of  Senrice^ 

the  said  Courts  respectively  shall  direct ;  and  that  thereupon   « y         ^ 

it  shall  and  may  he  lawful  for  such  Courts  respectively  to  pro- 
ceed upon  such  service  so  made  as  aforesaid,  as  fully  and 
effectually  as  if  the  same  had  heen  duly  made  within  the 
jurisdictions  of  such  Courts  respectively. 

The  second  section  of  the  above  Act  provides,  that  in  cases  Where  dtfend- 
where  the  defendant  cannot  be  found,  and  there  is  just  ground  J^^f^can- 
for  believing  that  he  secretes  and  withdraws  himself  so  as  to  not  be  foand. 
avoid  being  served  with  process  of  the  Court;  it  shall  be  law- 
ful for  the  Court  to  order  that  the  service  of  the  subposna  to 
appear  and  answer  shall  be  substituted  in  such  manner  as  the 
Court  shall  think  reasonable,  and  direct  by  any  such  order. 

Under  the  last-mentioned  Act  an  application  was  made  to  Service  upon 
the  Vice-Chancellor,  in  a  cause  of  Parker  v.  Lloyd  (q),  for  S^^pJ^'*"'^ '" 
an  order,  directing  the  British  consul  at  Naples  to  serve  pro- 
cess of  subpoena  on  the  defendant  Lloyd,  who  was  resident  in 
that  city ;  and  his  Honor  made  an  order,  that  the  subpcena 
should  issue,  but  declined  giving  any  special  directions  as  to 
the  person  by  whom,  or  the  manner  in  which  the  subpoena 
should  be  served. 

It  is  to  be  observed,  that  under  this  Act  a  power  is  given  to  Of  entering  an 
the  Court,  in  case  the  party  subpoenaed  does  not  appear,  to  ^^^^j^f^  ^ 
order  an  appearance  to  be  entered  for  him  upon  affidavit  of  defendant. 
service,  a  power  which  is  not  given  by  the  first  Act(r),  which, 
however,  authorizes  the  Court  to  proceed  upon  service  made 
in  pursuance  of  that  Act,  as  fully  and  effectually  as  if  the 
same  had  been  made  within  its  jurisdiction ;  it  is  presumed, 
therefore,  that  where  the  party  is  served  with  a  subpoena 
under  the  first-mentioned  Act,  as  resident  in  any  part  of  the 
United  Kingdom  out  of  the  jurisdiction  of  the  Courts  at  West- 
minster, or  in  the  Isle  of  Man,  and  does  not  appear  according 
to  the  terms  of  the  order  under  which  he  is  served,  the  next 
process  against  him  must  be  an  attachment,  &c.  according  to 
the  ordinary  practice,  but  directed  to  the  proper  authority  of 
the  country  in  which  he  resides ;  but  that  where  he  is  served 
under  the  second  Act,  as  residing  abroad,  and  does  not  appear 

(9)  2  Mylne  &  K.  200,  n.  (r)  2  WiU.  4,  c.  SS. 
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Of  Senrice  of    in  piusiiaDce  of  the  order,  in  that  case  the  Court  may  order 

>  an  appearaoce  to  be  entered  for  him,  so  that,  when  sach 

appearance  haa  been  entered,   the  plaintiff  may  proceed  to 

hare  the  bill  taken  pro  con/esso  against  the  defendant  in  the 

nsaal  waj. 

ByilG.a.c.oo,       It  should  be  mentioned  here,  that  bj  an  Act  passed  in  the 

order*  of  the       4]  Geo.  3,  c.  90,  intitoled  an  Act  for  the  more  speedy  and 

cerv  in  En^rlaod  effectual  recorery  of  debts  due  to  His  Majesty,  his  heirs  and 

made  eifective     successors,  in  right  of  his  Imperial  Crown  of  this  realm,  and  for 
io  Irelaad.  ,       ,  ,     .    .  -    .       .  .  ,  .        i  .     . 

the  better  admimstration  of  justice  within  the  same,  it  is 

enacted,  that  in  cases  where  in  any  suit  between  party  and 
party,  or  in  any  matter  or  proceeding  by  petition,  in  cases  of 
minors,  bankrupts,  idiots  or  lunatics,  any  decree  shaU  be  pro- 
nounced or  any  order  made  for  payment,  or  for  accounting  for 
money  by  the  high  Court  of  Chancery  in  that  part  of  the 
United  Kingdom  called  England,  the  Lord  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal  of  England  for  the  time  being  respectively,  shall,  npon 
application  made  to  him  or  them  respectively,  cause  a  copy  of 
such  order  or  decree  to  be  exemplified  and  certified  to  the 
Court  of  Chancery  in  that  part  of  the  United  Kingdom  called 
Ireland,  under  the  Great  Seal  of  England;  and  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  cua- 
tody  of  the  Great  Seal  of  Ireland  shall  forthwith  cause  such 
order  or  decree,  when  it  shall  be  presented  to  them  respectively 
so  exemplified,  to  be  inrolled  in  the  rolls  of  the  high  Court  of 
Chancery  in  Ireland,  and  shall  cause  process  of  attachment 
and  committal  to  issue  against  the  person  of  the  party  against 
whom  such  order  or  decree  shall  have  been  made  respectively, 
in  order  to  enforce  obedience  to  and  performance  of  the  same, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  such 
order  or  decree  had  been  originally  pronounced  in  the  said 
Court  of  Chancery  in  Ireland ;  and  it  shall  and  may  be  lawful 
to  and  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners of  the  Great  Seal  of  Ireland  for  the  time  being, 
from  time  to  time  to  make  orders  upon  petition  as  the  occasion 
may  require,  for  payment  of  money  levied  under  such  process 
as  aforesaid  into  the  Bank  of  Ireland,  with  the  privity  of  the 
Accountant-general  of  the  said  Court,  to  the  credit  and  for  the 


Digitized  by 


Google 


Penans  <mt  of  ike  Juriidkium  of  the  Court.  283 

benefit  of  the  party  who  shall  hare  obtained  such  order  or  j2L^^^^ 

decree ;  and  the  Governor  and  Company  of  the  Bank  of  Ire*  ^ y         i 

land  are  hereby  authorised  and  required  to  receive  and  hold  all 

such   monies,  subject  to   the  orders  of  the  said  Court  of 

Chancery:  provided  always,  that  no  such  monies  shall  be 

charged  with  or  subject  to  poundage  for  the  usher  of  the  said 

Court  of  Chancery  in  Ireland,  when  the  same  shall  be  paid 

out  by  order  of  the  said  Court.  ^   ^  ^^^ 

By  the  sixth  section  of  the  same  Act,  similar  power  is  statute,  orders 

given  to  the  Court  of  Chancery  in  England  to  enforce  obe-  cVwceiTiil*^ 

dience  to  process  of  the  Court  of  Chancery  in  Ireland ;  and  Ireland  are 

the  seventh  and  eighth  sections  give  reciprocal  powers  of  the  ^^£^2!^*^^ 

same  to  the  Courts  of  Exchequer  in  England  and  Ireland  to  Reciprocal 

enforce  the  process  of  those  Courts  respectively.  ff^'*c$^*''  ^ 

of  both  coun- 
tries. 


Digitized  by  VjOOQ IC 


284  Of  (necessary)  Parties  to  a  Suit : 


CHAP.  V. 

OF    PARTIES   TO   A   SUIT. 


Sect.  I. — 0/ necessary  Parties  in  respect  of  the  Concurrence 
of  their  Interests  with  that  of  Plaintiff. 

General  Rule.        ^"^  '^  ^^^  constant  aim  of  a  Court  of  Equity  to  do  complete 

* V '  justice  by  deciding  upon  and  settling  the  rights  of  all  persons 

interested  in  the  subject  of  the  suit,  so  as  to  make  the  perfonn- 

ance  of  the  order  of  the  Court  perfectly  safe  to  those  who  are 

All  persona         compelled  to  obey  it,  and  to  prerent  future  litigation  (a).     For 

having  an  inte-    this  purpose,  all  persons  materially  interested  in  the  subject 

mfrtiat!^  ought  generally  to  be  parties  to  the  suit,  either  as  plaintiff  or 

defendants,  however  numerous  they  may  be. 

In  pointing  out  the  application  of  this  rule,  I  shall  consider 
it  firsty  first  with  reference  to  those  whose  rights  are  concur- 
rent with  those  of  the  party  instituting  the  suit ;  and  secondly, 
with  reference  to  those  who  are  interested  in  resisting  the  plain- 
tiff's claim. 


All  parties  With  respect  to  the  first  class,  it  is  to  be  observed,  that 

^Ting  a  right      j^  jg  required  in  all  cases  where  a  party  comes  to  a  Court 

defendant  for       of  Equity  to  seek  for  that  relief  which  the  principles  there 

the  nme  thing,    ^cted  upon  entitle  him  to  receive,  that  he  should  bring  before 

the  Court  all  such  parties  as  are  necessary  to  enable  it  to 

do  complete  justice,  and  to  render  the  performance  of  the 

decree  which  he  seeks  perfectly  safe  to  the  party  called  upon 

to  perform  it,  so  as  to  prevent  his  being  sued  or  molested  sg^ 

respecting  the  same  matter  either  at  law  or  in  equity.    ^^^ 

(a)  Lord  Red.  133. 
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this  purpose,  he  must  take  care  to  hare  before  the  Court,    Geoeral  Rule, 
either  as  co-plaintiff  with  himself,  or  as  defendants^  all  such  ' 

persons,  who  are  so  circumstanced,  that  unlet-s  their  rights 
be  bound  by  the  decree  of  the  Court,  they  might  cause  future 
molestation  or  inconvenience  to  the  party  against  whom  tixe 
relief  is  sought. 

Upon  this  principle,  in  suits  to  establish  a  will  relating  to  ^^^  devisees 
real  estates,  ail  persons  claiming  an  interest  under  such  will 
(subject  to  the  rules  which  will  be  presently  pointed  out  with 
regard  to  those  who  claim  in  remainder  after  the  first  estate  of 
inheritance)  (a)  must  be  parties. 

Upon  the  same  principle,  it  is  in  most  cases  considered  All  persons 
necessary,  where  a  plaintiff  has  only  an  equitable  right  in  the  ^^^^^  '*^*  ^*^'^^ 
thing  demanded,  that  the  person  having  the  legal  right  to 
demand  it,  should  be  a  party  to  the  suit ;  for,  if  he  were  not, 
bis  legal  right  would  not  he  bound  by  decree  (6),  and  he  might, 
notwithstanding  the  success  of  the  plaintiff,  have  it  in  his 
power  to  annoy  the  defendant  by  instituting  proceedings  to 
assert  his  right  in  an  action  of  law,  to  which  the  decree  in 
equity  being  rem  inter  alios  actam  would  be  no  answer,  and 
the  defendant  would  be  obliged  to  resort  to  another  proceeding 
in  a  Court  of  Equity,  to  restrain  the  plaintiff  at  law  from  pro- 
ceedings to  enforce  a  demand  which  has  been  already  satisfied 
under  the  decree  in  equity*  This  complication  of  litigation,  it 
is  against  the  principles  of  equity  to  permit,  and  it  therefore 
requires  that  in  every  suit  all  the  persons  who  have  legal  rights 
in  the  subject  in  dispute,  as  well  as  the  persons  having  the 
equitable  right,  should  be  made  parties  to  the  proceedings. 

Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming  Trustees, 
onder  a  trust,  the  trustee  or  other  person  in  whom  the  legal 
estate  is  vested,  is  required  to  be  a  party  to  the  proceeding. 
Thus,  where  an  estate  had  been  limited  by  a  marriage  settle- 
ment to  a  trustee  and  his  heirs,  upon  trust  daring  the  lives  of 
the  plaintiff  and  his  wife,  to  apply  the  profits  to  their  use,  with 
remainder  to  the  children  of  the  marriage,  with  remainders 
oyer ;  and  a  bill  was  brought  by  the  persons  interested  under 
that  settlement  to  set  aside  a  former  settlement,  as  obtained 

(a)  Pott,  p.  117.  (  )  LocdKed.  145. 
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Of  necessary  Parties  to  a  Suit : 


Persons  having 
the  legal  estate. 


Whether  the 
trust  be  ex- 
pressed or  im- 
plied. 

Heir  of 
mortgagee. 


Not  necessary 
where  legal 
estate  has  been 
devised; 


by  fraud,  it  was  held  that  the  plaintiflf  coald  hare  no  decree 
because  the  trustee  was  not  a  party  (c) ;  and  where  it  appeared 
that  a  mortgage  had  been  made  to  a  trustee  for  the  plaintiff, 
it  was  determined  that  the  trustee  was  a  necessary  party  to 
a  suit  to  foreclose  the  equity  of  redemption  (<f ). 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only 
implied,  as  where  the  executor  of  a  mortgagee  files  a  bill  to 
foreclose  a  mortgage  of  freehold  or  copyhold  estate,  he  should 
make  the  heir  at  law  of  the  mortgagee  a  party  (e),  because 
although  according  to  the  principles  upon  which  Courts  of 
Equity  proceed,  money  secured  by  mortgage  is  considered  a« 
part  of  the  personal  estate  of  the  mortgagee,  and  belongs  on 
his  death  to  his  personal  representative ;  yet,  as  the  legal  estate 
is  in  the  heir,  he  would  not,  unless  he  was  before  the  Court 
when  it  was  pronounced,  be  bound  by  the  decree.  There  is 
another  reason  why  it  is  necessary  to  bring  the  heir  before  the 
Court  in  a  bill  to  foreclose  a  mortgage,  because  if  the  mort- 
gagee should  think  proper  to  redeem  the  estate  under  the 
decree,  he  will  be  a  necessary  party  to  the  reconveyance  (/)• 
And  so  important  is  it  considered  in  such  a  case  that  the  heir 
should  be  a  party,  that  where  a  mortgagee  died  without  any 
heir  that  could  be  discovered,  the  Court  restrained  his  executor 
from  proceeding  at  law  to  compel  payment  of  the  mortgage 
money,  and  ordered  the  money  into  Court  till  the  heir  could 
be  found  (p). 

The  heir,  however,  is  only  a  necessary  party  where  nothing 
has  been  done  by  the  mortgagee  to  a£Fect  the  descent  of  the 
legal  estate  upon  him.  If  the  descent  of  the  legal  estate  has 
been  diverted,  it  is  necessary  to  have  before  the  Court  the 
person  in  wh6m  it  is  actually  vested ;  and  therefore,  where 
a  mortgagee  has  devised  his  mortgage  in  such  manner  as 
to  pass  not  only  the  money  secured,  but  the  legal  estate 
in  the  property  mortgaged,  the  devisee  alone  may  foreclose 

years  in  Court,  it  was  thougiht  worth 
while  to  get  an  Act  of  Partiameat  to 
revest  the  estate,  on  an  allegatioD  that 
the  heir  could  not  be  found.  Vidt 
etiam  Stokoe  v.  Robsoo,  19  Ves.  S85 ; 
3  V.  &  B.  54 ;  Smith  v,  Richneil 
ibid.  fuKtt ;  Schelmardioc  v.  Uarrop, 
6  Mad.  S9. 


(r)  9  Mod.  80. 

(d)  Wood  v.WlUiams,  4  Mad.  186. 

(e)  Scott  V.  NichoU,  3  Russ.  476. 
(/)  Wood  V.  Williams,  4  Mad. 

186. 

(g)  Schoole  V.  Sail,  1  Sch.  &  Uf. 
1 77 .  The  result  of  this  case  was,  that 
after  the  cause  had  remained  some 
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vitboQt  making  the  heir  at  law  of  the  original  mortgagee  a  Penona  having 
party  (A).  , i^ , 

Upon  the  same  principle,  where  a  mortgagee  in  hia  life-  or  assigoed. 
time   actually  aaaigna  his  whole  interest  in  the   mortgage, 
even  though  the  assignment  he  made  without  the  privity  of 
the  mortgagor,  the  assignee  alone  may  foreclose  without  bring- 
ing the  original  mortgagee  before  the  Court  (t) ;  and  where  ^^^  assignee 
there  have  been  several  mesne  assignments  of  the  mortgage,  ^^  ^  necessary, 
the  last  assignee,  provided  the  legal  estate  is  vested  in  him,  will 
be  sufficient  without  its  being  necessary  to  bring  the  inter- 
mediate ones  before  the  Court  {k).     It  is  to  be  observed,  how-  Derivative 
ever,  that  in  order  to  justify  the  omission  of  the  intermediate  ^^^^^^^' 
assignees  in  the  case  of  an  assignment  of  a  mortgage,  the  con- 
veyance mnst  have  been  absolute,  and  not  by  way  of  mortgage ; 
for  if  there  be  several  derivative  mortgagees,  they  must  all  be 
made  parties  to  a  bill  of  foreclosure  by  one  of  them.     Thus, 
where  A.  made  a  mortgage  for  a  term  of  years  for  securing 
350/.  and  interest  to  B.,  who  had  assigned  the  term  to  C, 
redeemable  by  himself  on  papng  300/.  and  interest;  and  B. 
died,  and  C.  brought  a  bill  against  A.  to  foreclose  him  without 
making  the  representatives  of  B.  the  original  mortg^agee  par- 
ties, it  was  held  by  the  Court  that  there  was  plainly  a  want  of 
proper  parties  (/). 

The  principle  that  requires  a  trustee  or  other  owner  of  the  Covenantee  io 
legal  estate  to  be  brought  before  the  Court  in  suits  relating  to  Jj^lfic^'lJiJl* 
trust  property,  applies  equally  to  all  cases  where  the  legal  right  formance  of  a 
to  sue  for  the  thing  demanded  is  outstanding  in  a  different  party  the^t^^fit^of 
from  the  one  claiming  the  beneficial  interest.  Thus,  where  a  bill  another, 
is  filed  for  the  specific  performance  of  a  covenant  under  hand  and 
seal  of  one,  for  the  benefit  of  another,  the  covenantee  must  be 
a  party  to  a  bill  by  the  person  for  whose  benefit  the  covenant 
was  intended,  against  the  covenantor  (m).     And  so  in  Cope  v. 
Parry  (n),  which  was  a  bill  filed  for  the  specific  performance 

(h)  Williams  v.  Day,  2  Cha.  Ca.        (Z)  Hobart  v.  Abbot,  2  P.  Wms. 

32;   Renvoise   v.  Cooper,  Mad.  Be  643. 
Geld.  371.  (m)  Cooke  v,  Cooke,  2  Vem.  86 ; 

(i)  Chambers  v,  Goldwin,  9  Ves.  2  Eq.  Ca.  Ab.  73. 
269.  (n)  2  J.  &  W.  638. 

(i^)  Ibid. 
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Persons  having  of  a  covenant  for  the  surrender  of  a  copyhold  estate  to  A.,  in 
^^'^  to^sue'.'^^^    ^^"»*  ^^^  ^*^^^s.     The  Lord  Chief  Baron  (Richards)  said,  that 

' y '    as  the  effect  of  a  surrender,  if  the  Court  decreed  it,  would  be 

to  give  the  legal  estate  to  A.,  he  ought  to  be  a  party,  otherwise 
another  suit  might  become  necessary  against  him. 

Principle  of  the       The  principle  upon  which  Courts  of  Equity  act  in  cases 

Mntw.^^"''^*  of  this  decription,  is  illustrated  by  a  decision  of  the  Court 
of  C.  B.,  in  the  case  of  Rolls  v.  Yate(p).  In  that  case, 
A.  by  indenture  had   covenanted  with  B.   and  C,  that  he 

A.  would  enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a 
certain  day.  B.  died,  and  his  administrator  brought  an  action 
of  covenant  against  A.  for  the  money,  and  it  was  adjudged 
that  it  did  not  lie,  for  although  the  money  waB  to  be  paid  to 

B.  who  was  dead,  yet  as  the  covenant  was  to  B.  and  C.  jointly, 

C.  who  survived,  being  the  party  to  the  indenture,  ought  to 
have  sued.  Now,  supposing  that  instead  of  bringing  an 
action  of  covenant  on  the  indenture,  B.'s  representative,  who 
was  the  party  entitled  to  the  money,  had  filed  a  bill  in  Equity 
against  A.  for  the  payment,  and  had  obtained  a  decree,  it  is 
clear  that  such  a  decree  would  not  have  protected  A.  against 
C.'s  right  to  bring  an  action  on  the  covenant,  for  a  decree  in 
equity  for  A.  to  pay  a  sum  of  money  to  B.'s  representatives 
never  could  have  been  made  use  of  in  answer  to  an  action 
brought  against  A.  by  C.  as  surviving  covenantee  in  a  covenant 
toB.andC.(p).  The  rule  ofpleading  at  law  in  cases  of  breaches 
of  covenant,  appears  to  be  that  performance  of  a  covenant  must 
be  pleaded  in  the  terms  of  the  covenant  (^),  and  the  evi- 
dence to  support  such  plea  must  be  confined  to  those  points 
which  are  put  in  issue  under  it  (r) ;  so  that  in  the  case  above 
put,  an  action  by  C.  against  A.  for  non-performance  of  the 
covenant  could  not  have  been  answered  by  showing  payment 
of  the  money  to  the  representative  of  B.  A.  must,  therefore, 
in  order  to  have  protected  himself  against  the  action  of  C, 
have  filed  another  bill  in  Equity  against  him,  to  which  B/s 

(o)  Yclv.  1 77 ;  1  BuUlrode,  25,  b.        (o)  Scudamore  ».  Stratton,  1  Bofc 
S.  C.  &  Pull.  455. 

(p)  1  Inst.  292,  b.  (r)  Littler  v.  Holland,  3  T.  R. 

590. 
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representatiyes  must  hare  been  a  party,  in  order  to  obtain  an  Pexsoos  haTing 
.  :         .       ,  .     t_.      *  J.       .      ,  .  the  legal  righl 

injnnction  to  restrain  him  from  proceeding  m  the  action.  to  sue. 

It  is  to  be  observed  that  the  preceding  cases  arose  upon   ' "* ' 

corenanta  formally  entered  into  under  hand  and  seal ;  the  same  ^^'^'^^^ 
mle  will  not  however  apply  to  less  formal  instruments,  such  eDtering  into 
as  ordinary  agreements  not  under  seal,  where  one  party  con-  JJI^ij^^^fo, 
tracts  as  agent  for  the  benefit  of  another.     In  such  cases,  it  is  the  beneiit  of 
not  necessary  to  bring  the  agent  before  the  Court,  because,  *°^^' » 
even  at  law,  it  is  the  undoubted  right  of  the  principal  to  inter-  ^f^^^^^en- 
pase  and  supersede  the  right  of  his  agent  by  claiming  to  have  teied  into  by 
the  contract  performed  to  himself,  although  made  in  the  name  of  *S^^' 
his  agent.   This  principle  was  acted  upon  by  the  Court  of  King's 
Bench,  in  the  case  of  the  Duhe  of  Norfolk  y.  Worthey  («), 
and  in  Bethune  y.  Farehrotherifyy  where  the  plaintiff  not 
wishing  to  appear  as  purchaser,  procured  J.  S.  to  bargain 
for  him,  who  signed  the  contract  (not  as  agent)  and  paid  the 
deposit  by  his  own  cheque ;  yet,  inasmuch  as  it  was  the  plain- 
tiff's money,  he  was  allowed  to  maintain  an  action  for  it  without 
showing  any  disclaimer  by  J.  S.     Upon  the  same  principle, 
m  equity,  if  the  plaintiff  had  filed  a  bill  against  the  vendor, 
&r  a  specific  performance,  he  would  not  have  been  under  the 
necessity  of  making  J.  S.  a  party  to  the  suit,  because,  if  he 
had  succeeded  in  his  object,  performance  of  the  contract  to  the 
plaintiff  might  have  been  shown  in  answer  to  an  action  at 
law  by  J.  S.,  whose  title  was  merely  that  of  agent  to  the 
plaintiff.   It  is,  however,  frequently  the  practice  to  join  the 
auctioneer  as  co-plaintiff  with  the  vendor  in  suits  for  specific 
performance  of  contracts  entered  into  at  auctions,  but  that  is 
because  he  has  an  interest  in  the  contract,  and  may  maintain  an 
action  upon  it.     He  has  also  an  interest  in  being  protected 
sgainst  the  legal  liability  which  he  may  have  incurred  in  an 
action  by  the  purchaser  to  recover  the  deposit. 

It  is  to  be  observed,  that  in  order  to  enable  the  plaintiff  —provided 
to  dispense  with  the  necessity  for  making  the  agent  entering  ^^^blulMiSr 
into  a  contract  for  his  employer,  in  his  own  name,  a  party  by  evidence  •, 
to  a  suit  to  enforce  such  contract,  he  must  state  in  his  bill, 
and  be   in  a  situation  to  show  by  evidence,  that   he  was 
actually  an  agent  in  the  transaction,  as  appears  to  have  been 

(i)  I  Camp.  N.  P.  c.  S37.  (t)  Cited  5  M.  &  &  S86. 

VOL.  I.  U 
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to  sue. 


or  appears  in 
the  contract. 


in  what  cases 
an  agent  is  a 
necessary  party. 


Persons  entitled 
under  a  tub- 
contract* 


done  in  the  case  of  Bethune  ▼.  Farebrother  (u),  by  proving  that 
although  the  money  waa  paid  by  the  cheque  of  the  agent,  it 
waa  in  fact  the  money  of  the  purchaser.  The  fact  of  the 
person  contracting  being  the  agent  of  the  plaintiff  may  hke- 
wise  appear  from  the  contract  itself;  but  if  it  does  not  appear 
from  the  contract  itself,  and  the  plaintiff  is  not  in  a  situation 
to  show  the  agency,  by  proving  that  the  money  was  his  own, 
or  some  act  tantamount,  he  must  make  the  agent  a  party 
either  as  co-plaintiff  with  himself  or  as  a  defendant,  in  order 
to  bind  his  interest,  for  otherwise  such  ag^nt  would  have 
a  right  to  sue  either  in  equity  for  a  specific  performance  of 
the  same  contract,  or  to  bring  an  action  at  law  for  the  recovery 
of  the  money  paid  to  the  defendant ;  and  parol  evidence  oa 
the  part  of  the  defendant  would  in  either  case  be  inadmis- 
sible to  show,  in  opposition  to  the  written  contract,  that  the 
purchase  was  made  on  behalf  of  another  {w).  The  same  rule 
will  apply  if  the  agent  contracted  as  well  on  his  own  behalf 
as  in  the  capacity  of  agent  for  another.  In  that  event  the 
bill  must  be  filed  in  his  own  name,  and  in  that  of  the  penon 
on  whose  behalf  he  acted,  or  at  least  such  person  must  be 
a  party  to  the  suit;  and  upon  this  principle,  in  Small  v.  Att- 
wood{x)y  where  a  contract  was  entered  into  for  the  purchase 
of  an  estate  by  certain  persons  in  their  own  names,  but  in  hci  on 
their  own  account,  and  also  as  agents  for  other  parties,  a  bill 
to  rescind  the  contract  was  filed  in  the  names  both  of  the  agentt, 
and  of  the  other  parties  for  whom  they  contracted. 

With  respect  to  the  effect  of  a  sub-contract  in  rendering  it 
necessary  to  bring  the  party  concerned  in  it  before  the  Coort 
in  a  litigation  between  the  original  contracting  parties,  the  fol- 
lowing distinction  has  been  made :  viz.,  if  A.  contracts  with  B. 
to  convey  to  him  an  estate,  and  6.  afterwards  contracts  with C, 
that  he,  B.,  will  convey  to  him  the  same  estate,  in  tbatcsM 
C.  is  not  a  necessary  party  to  a  suit  between  A.  and  B.  for 
a  specific  performance  ;  but  if  the  contract  entered  into  by  B. 
with  C.  had  been,  not  that  he,  6.,  should  convey  the  estate, 
but  that  A.  the  original  vendor  should  convey  it  to  C,  then  C« 


(u)  Vbi  iupra.        («)  Barllett  v.  PickersgiU,  1  Cox.  15 ;  1  Eden,  515. 
(i)  1  Young.  407. 
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would  hare  beefl  a  Decessary  party  to  a  suit  by  B.  against  A.  for  P««oni  haWn^ 
.    --..^        -r  /  X  J       ^  the  legal  right 

a  specific  peitormance  (y).  to  sue? 

Upon  the  principle  above  stated,  it  is  presumed,  that  where  a   ' ^^ 

man  eoCen  into  a  contract  which  is  expressed  in  the  instminent  Where  agency 

itself  to  have  been  entered  into  by  him  as  agent  for  another,  he  tract  agent 

wonld  not  aflkerwards  be  allowed  to  sue  for  a  performance  of  that  cannot  sue  in 

contract  on  )u8  own  behalf,  on  the  allegation  that  he  was  not  without  the 

aathorised  to  act  as  agent,  without  bringing  the  party,  on  whose  puty  for  whom 

behalf  it  was  expressed  to  be  made,  before  the  Court.     At  law 

it  has  been  held,  that  a  plaintiff  under  such  circumstaoees  could 

maintain  an  action,  by  procuring  from  the  party  on  whose  behalf 

he  appeared  to  have  entertained  the  contract,  a  renunciation  of 

his  interest  (z). 

It  is  to  be  observed  here,  that  although  an  agent  entering  Agent  having 
into  a  contract  in  his  own  name,  may  be  joined  in  a  snit  ™S*^'^L  i^ 
as  co-jdaintiff  with  his  principal,  as  in  the  case  before  referred  a  party. 
to  of  «i  avctioneer,  who  is  frequently  joined  with  the  vendor 
in  a  bill  against  a  purchaser,  because  he  has  an  interest  in  the 
contract,  or  may  bring  an  action  upon  it,  it  is  merely  on  the 
ground  of  the  interest  which  he  has  in  the  contract,  and  that 
the  rule  is  indisputable,  that  wherever  an  agent  has  no  interest 
whateyer  in  the  property  in  litigation,  or  in  the  contract,  and  can- 
not be  sued  either  at  lawor  in  equity  respectingit,  in  such  case  he 
ought  not  to  be  made  a  party;  and  that  if  he  is  made  a  co-plain- 
tiff in  the  suit,  a  demurrer  upon  that  ground  will  be  allowed  (a). 
Upon  this  principle  it  has  been  held  in  the  Court  of  Chancery, 
that  an  agent  who  bids  at  an  auction  for  an  estate,  and  signs 
the  memorandum  in  his  own  name,  need  not  be  made  a  co- 
defendant  with  his  employer  in  a  bill  for  a  specific  performance 
of  such  agreement  (5). 

Where  the  subject-matter  in  litigation  is  a  chose  m  action  Aitignor  of  a 

which  has  been  the  subject  of  assignment,  the  assignor,  or  if  ****"  ^n-aciMn, 

dead,  his  personal  representative,  should  be  a  party ;  for  as  an  or  his  represen- 
tative. 

(y)  ...-.  V.  Walford,  4  Russ.  372.  Hay thome,  ib.  244. 

(f )  Bickerton  v,  Bunell,  5  M.  &  (d)  iCingsley  v.  Young,   Kolls* 

S.  38a.  July  so,  1807,  Coo.  £q.  PI.  42.  Vid* 

(a)  King  of  Spain  v.  Machado,  «ttam,  Linett  v.  Reave,  2  Atk.  394 ; 

4  Rvisell,  228 ;  vid§  etiam  Cuff  v.  Newman  v.  Godfrey,  2  Bro.  C.  C« 

natell.  ib.  941,  and  Makepeace  v.  332^  cited,  Loid  Rwt  130. 
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or  his  represen- 
tative. 


Assignor  of  a 
judgment. 


Assignor  of 
shares  in  an 
unincoiporated 
joint  stock 
company. 


Lessor  of  tithes 
bj  parol. 


assignment  of  a  chose  in  action  is  not  reco^ised  in  a  court  of 
law,  and  is  only  considered  good  in  equity,  the  recovery  in 
equity  by  the  assignee  would  be  no  answer  to  an  action  at  law 
by  the  assignor,  in  whom  the  legal  right  to  sue  still  remains, 
and  who  might  exercise  it  to  the  prejudice  of  the  party  liable ; 
in  which  case  the  party  liable  would  be  driven  to  the  circuit- 
ous process  of  filing  another  bill  against  the  plaintiff  at  law, 
for  the  purpose  of  restraining  his  proceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond, 
and  died,  and  the  assignee  sued  for  it  in  equity,  the  cause  was 
directed  to  stand  over  to  make  the  personal  representative  of  the 
obligee  a  party  (c)  ;  and  in  another  case  (</),  where  the  assignor 

a  bond  was  dead,  and  there  was  not  a  representative,  it  was 
held,  on  a  bill  filed  by  the  assignee  against  the  .obligor  for  a 
ne  exeat,  that  there  was  a  want  of  parties.  And  in  like 
manner,  where  a  bill  was  filed  by  the  assignees  of  a  judgment, 
without  the  assignor  being  a  party,  it  was  held,  that  the  plain- 
tiffs could  not  go  on  with  that  part  of  their  case  which  sought 
payment  of  the  debt  (c). 

For  the  same  reason,  where  a  bill  was  filed  against  the 
directors  of  an  unincorporated  joint  stock  company  by  a  hol- 
der of  shares,  of  which  some  were  original,  and  some  were 
alleged  to  be  derivative,  without  stating  with  respect  to  the 
derivation  of  them,  the  manner  in  which  he  had  become  pos- 
sessed of  them,  or  whether  they  had  been  transferred  to  him, 
in  the  manner  in  which,  according  to  the  reg^ations  of  the 
company,  such  transfer  ought  to  have  been  made,  Ix)rd 
Brougham  appeared  to  think  that  the  persons  by  whom  the 
shares  had  been  assigned  to  the  plaintiffs  ought  to  have  been 
parties  to  the  suit  (/). 

The  same  principle  appears  to  have  been  acted  upon  by  the 
Court  of  Exchequer,  in  certain  cases  in  which  bills  have  been 
filed  for  tithes  by  lessees,  under  parol  demises  (which,  in  con- 
sequence of  tithes  being  things  lying  in  grant,  are  void  at  law), 
in  which  cases,  upon  demurrers  being  put  in  and  submitted  to, 
the  Court  has  permitted  the  plaintiffs  to  amend  their  bills 

(e)  Brace  v.  Harrington,  2  Atk*  («)  Cathcart  r.  Lewis,  1  Vcs-j^"' 

2S«.  46S.                                       „  . 

(d)  Ray  V.  Fenwick.  S  Bro.  C.  C.  (/)  Walburn  v.  Ingilby.  1  M- « 

25.  K.61. 
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by  making  the  leasors  parties  to  the  suit  (/).     In  a  recent  PersoM  having 
case  of  this  nature,  where  an  objection  to  a  bill  for  tithes  by  ^  ,„^    ^^ 
a  lessee  claiming  under  this  description  of  demise,  was  taken    '         y    .     '- 
at  the  hearing.  Lord  Lyndhurst,  L.  C.  B.,  considered  that  the 
objection  was  valid,  and  would  have  allowed  it  but  for  the  cir- 
comstance  that  the  plaintiff  had  originally  made  the  impro- 
priators, who  were  the  lessors,  defendants  to  the  suit ;  but  in 
consequence  of  their  having  put  in  a  disclaimer,  had,  previously 
to  the  hearing,  dismissed  the  bill  as  against  them. 

It  may  be  observed  here,  that  although  the  assignor  of  a  Assignee  of  a 
chose  in  action  is  sometimes  made  a  party  defendant  to  a  suit,  generally  made 
yet  the  more  general  practice  is,  (especially  where  the  assign-  co-plaintiff. 
ment  contains,  as  it  almost  always  does,  a  power  of  attorney 
from  the  assignor  to  the  assignee  to  sue  in  his  name,)  to  make 
the  assignee  a  co-plaintiff  in  the  bill ;  in  which  case,  if  the 
asngmnent  is  stated  upon  the  record,  there  will  be  no  neces- 
sity to  establish  it  by  proof;  because  the  statement  in  the  bill, 
to  which  they  are  both  parties,  is  an  admission  of  the  fact, 
upon  which  the  Court  is  bound  to  act  (g). 

Upon  the  principle  above  laid  down  it  is  held,  that  although  Personal  repre- 
a  creditor  or  legatee  of  a  person  deceased  may  in  some  cases,  *^°^^^^- 
under  peculiar  circumstances,  such  as  an  allegation  of  fraud  or 
collusion,  bring  a  bill  against  a  debtor  to  the  estate,  for  the 
purpose  of  augmenting  the  fund  (A),  yet  such  a  suit  can  in  no 
case  be  maintained  without  the  personal  representative  being  a 
party  (t)«  And  where  a  legatee  of  a  term  of  years  sued  for 
it,  it  was  held  that  he  must  make  the  executor  a  party,  al- 
though he  all^^d  that  he  had  his  assent  (k).  And  so,  although 
an  executor  has  actually  released  hb  interest  in  the  property 
sued  for,  it  has  been  held  that  he  must  nevertheless  be  a  party 
to  the  8uit(/). 

Where  a  testator  having  been   resident  in  India,  where   Where  there  is 

no  representative 

in  Englandt 
(/)  Henning  v.  Willis,  3  Wood.        (t)  Rumney  v.Maud,  Rep.  temp.  ^ 

29  j  Jackson  v.  Benson,  lVrLel.62.  Finch,  S36  -,  Giiffith  v.  Bateman,  ib. 

(g)  Ryan  o^Anderson,  8  Mad.174.  834 ;  Attorney-general  v.  Twiaden, 

(h)  Attorney-general  v.    Wynne,  ib.  336 ;  Conway  v.  Stroud,  2  Freem. 

Mos.  126;    Wilson    v.   Moore,    1  188. 

M^lne  &  K.  1S6 ;  vid4  etiam,  where        (Jk)  Moore  v,  Blagrave,  1  Ch.  Ca. 

this   has   been    done    in    cases  of  277. 

pirtnenhip,  Bowsher  v.  Watkios,  1        (/)  Smithby  v,  Stinton,  1  Ver 

A.&M.  277.  31. 
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sentative may 
be  dispensed 
with, 


and  leave  given 
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Master. 


Whefe  ezQCUtor 
iaabr«Mda]Wcial 
admioistraiioa 
may  be  granted, 
under  28  Geo.  8, 
C.87. 


all  his  property  was,  died  there,  having  made  a  will,  whereby 
he  bequeathed  the  residue  of  his  estate  to  persons  resident  in 
this  country,  but  appointed  persons  in  India  his  executors,  who 
proved  the  will  there,  and  remitted  the  proceeds  to  their  agent 
in  this  country,  it  was  held,  that  the  residuary  legatees  could 
not  maintain  a  suit  against  the  agent  without  having  a  repre- 
sentative  to  the  testator  in  England  before  the  Court  (m). 

It  is  to  be  observed,  that  in  this  and  all  other  cases  where  a 
claim  on  property  in  dispute  would  vest  in  the  personal  re* 
presentative  of  a  deceased  person,  and  there  b  no  general 
personal  representative  of  that  person,  an  administration 
limited  to  the  subject  of  the  suit  will  be  necessary  to  enable 
the  Court  to  proceed  to  a  decision  on  the  claim ;  and  when 
a  right  is  clearly  vested,  as  in  a  trust  term  which  is  required  to 
be  assigfned,  an  administration  of  the  effects  of  the  deceased 
trustee,  limited  to  the  trust  term,  is  necessary  to  warrant  the 
decree  of  the  Court  for  an  assigpument  of  the  term  (n).  In  some 
oases,  however,  when  it  has  appeared  at  the  hearing  of  a  cause 
that  the  personal  representative  of  a  deceased  person,  not 
a  party  to  the  suit,  ought  to  be  privy  to  the  proceedings  under 
a  decree,  but  that  no  question  could  arise  as  to  the  rights  of 
such  representative ;  the  Court  has,  on  the  hearing,  made 
a  decree  directing  proceedings  before  one  of  the  Masters  of 
the  Court,  without  requiring  the  representative  to  be  made 
a  party  by  amendment  or  otherwise  ;  and  has  given  leave  to 
the  parties  in  the  suit  to  bring  a  representative  before  the 
Master,  on  taking  the  accounts,  or  other  proceedings  directed 
by  the  decree,  which  may  concern  the  rights  of  such  repre- 
sentative; and  a  representative  thus  brought  before  the  Master 
is  considered  as  a  party  to  the  cause  in  the  subsequent 
proceedings  (o).  « 

It  should  be  noticed  here,  that  by  an  Act  of  Parliament 
passed  in  the  28  Geo.  3,  c.  87,  intituled  ''  An  Act  to  facilitate 
the  distribution  of  assets  in  cases  where  the  person  to  whom 
probate  is  granted  is  out  of  the  realm,*'  it  is  enacted,  that  at 
the  expiration  of  twelve  calendar  months  from  the  death  of 
any  testator,  if  the  executor  to  whom  probate  has  been  granted 


(m)  Logan  v.  Fairlie,  2  S.  &  S. 
284. 


(n)  Lord  Red.  Ut. 
(i.)  Ibid.  145. 
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is  then  raiding  out  of  the  jurisdiction  of  the  Courts  of  Law  Persons  having 
or  Equity,  it  shall  he  lawful  for  the  Ecclesiastical  Court  which  to^su^  "^ 

granted  prohate  of  the  will,  upon  the  application  of  any  ere-    ' ^ ' 

ditor,  next  of  kin  or  legatee,  g^rounded  upon  such  affidavit  as 
therein  mentioned,  to  grant  such  special  administration  as 
therein  is  also  mentioned,  which  administration  shall  he 
written  or  printed  upon  paper  or  parchment,  stamped  only 
with  one  shilling  stamp.  By  the  third  section  of  the  Act,  the 
form  of  the  administration  to  he  granted  in  pursuance  thereof 
is  given,  and  is  limited  ^'  for  the  purpose  to  become  and  be 
made  a  party  to  a  bill  or  bills  to  be  exhibited  against  him  in 
any  of  His  Majesty's  Courts  of  Equity ^  and  to  carry  the  de- 
cree or  decrees  of  any  of  the  said  Courts  into  effect ^  and  not 
further  or  otherwise,''^  By  the  fourth  section  of  the  same  Act,  And  a  receiver 
it  is  declared,  ''  that  it  shall  he  lawful  for  the  Court  of  Equity  appointed. 
in  which  such  suit  shall  be  depending,  to  appoint  (if  it  shall  be 
needful)  any  person  or  persons  to  collect  in  any  outstanding 
debts  or  effects  due  to  such  estate,  and  to  give  discharges  for 
the  same;  such  persons  or  person  giving  security,  in  th^ 
usual  manner,  duly  to. account  for  the  same/'    And  by  th6  Stock  may  be 

fifth  section  it  is  enacted,  "  that  it  shaU  be  lawful  for  the  Jj;ansferred  into 

the  name  ot  the 
Accountant-general  of  the  High  Court  of  Chancery,  or  for  the  Accountant. 

secretary  or  deputy  secretary  of  the  Governor  and  Company  of  8f^°®'*'» 

the  Bank  of  England,  to  transfer,  and  for  the  Governor  and 

Company  of  the  Bank  of  England  to  suffer  a  transfer  to  be 

made,  of  any  stock  belonging  to  the  estate  of  such  deceased  Jq  ^ny  suit  to 

person,  into  t|ie  name  of  the  Accountant-general,  in  trust  for  which  limited 

such  purposes  as  the  Court  shall  direct,  in  any  suit  in  which  \^  ™Mrty!^'^ 

the  person  to  whom  such  administration  hath  been  granted 

shall  be  or  may  have  been  a  party ;  provided,  nevertheless.  Executor 

that  if  the  executors  or  executor,  capable  of  acting  as  such,  coming  within 

shall  return  to  and  reside  within  the  jurisdiction  of  any  of  the  Jn^gl^b^  made** 

said  Courts  pending  such  suit,  such  executors  or  executor  shall  a  party  to  the 

be  made  party  to  such  suit ;  and  the  costs  incurred  by  granting  ^^^ 

such  administration,  and  by  proceeding  in  such  suit  against 

such  administrator,  shall  be  paid  by  such  person  or  persons, 

or  out  of  such  fund,  as  the  Court  where  such  suit  is  depending 

shall  direct."    By  the  sixth  section  it  is  further  enacted,  ''  that 

u  4 
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Of  necessary  Parties  to  a  Suit ; 


Persons  having 
the  legal  right 
to  aue. 

Wliere  sole  ex- 
ecutor is  an 
infant  special 
administration 
may  be  granted. 


In  what  cases 
trustees  may  be 
dispensed  with. 


Where  tbey 
have  no  legal 
estate. 


Intermedia  t« 
trustees  of 
equitable  in- 
terests. 


Depositee  of 


Deposi 

deeds. 


where  an  infant  is  sole  executor,  administration  with  the  will 
annexed  shall  be  granted  to  the  guardian  of  such  infant,  or 
to  such  other  person  as  the  spiritual  court  shall  think  fit, 
until  such  infant  shall  have  attained  the  full  age  of  twenty-one 
years,  at  which  period,  and  not  before,  probate  of  the  will 
shall  be  granted  to  him."  And  it  is  enacted  by  the  seventh 
section,  *'  that  the  person  to  whom  such  administration  shall 
be  granted  shall  have  the  same  powers  vested  in  him  as  an 
administrator  now  hath  by  virtue  of  an  administration  granted 
to  him  durante^  minare  atate  of  the  next  of  kin." 

It  is  to  be  observed,  that  the  rule  which  requires  that  the  trus- 
tees, or  other  persons  having  the  legal  estate  in  the  thing  de- 
manded, should  in  all  cases  be  before  the  Court,  has,  as  we  have 
seen,  been  adopted  on  account  of  the  impossibility  of  otherwise 
preventing  the  assertion  of  the  legal  right  in  Courts  of  Law ;  for 
in  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in 
the  property,  and  was  not  possessed  of  a  legal  estate  which  he 
could  set  up  at  law  to  the  annoyance  of  the  defendant  in  equity, 
the  Court  has  permitted  bills  to  be  filed  by  the  cestui  qui  trusts 
without  making  such  trustee  a  party,  the  cestui  qui  trusts 
undertaking  for  him  that  he  shall  conform  to  such  decree  as 
the  Court  shall  make  (r).  Thus  where  a  bill  was  filed  to 
carry  the  trusts  of  a  will  into  execution,  whereby,  amongst 
other  things,  lands  were  limited  to  trustees  for  a  term  of 
years,  to  raise  a  sum  of  money  by  way  of  portions  for  younger 
children,  two  of  which  younger  children  had  assigned  their 
shares  of  the  sum  to  be  raised  to  a  trustee  for  the  benefit 
of  the  others,  but  which  last  trustee  was  not  before  the  Court : 
the  only  question  was,  whether  he  ought  to  be  a  party  to  the 
suit ;  and  the  Court  was  of  opinion,  that  as  the  trustees  of  the 
term  who  had  the  legal  estate,  and  all  the  children  who  had 
the  beneficial  interest,  were  parties,  there  was  no  occasion  to 
make  the  other  trustee  a  party  (<).  Upon  the  same  principle, 
where  a  man  had  executed  a  deed,  providing,  in  case  of  his 
death,  for  a  certain  person  and  her  children,  and  had  deposited 


(r)  Kirk   V.  Clark,  Prec.  in  Ch. 
275. 


(i)  Head  i\  Lord  Teynham,  I  Cox, 
57. 
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it  in  the  hands  of  an  attorney  for  the  benefit  of  all  partiei,  ?®'^,*''^j°^ 
hat  afterwards  procured  possession  of  it  himself,  it  was  held,  to  sue. 
on  demnrrer,  that  the  woman  and  her  children  could  maintain    '         ^ 
a  suit  to  compel  him  to  deliver  up  the  deed,  without  making 
the  attorney  with  whom  it  was  deposited  and  against  whom 
no  breach  of  trust  was  alleged,  a  party  (/)• 

For  the  same  reason  it  has  been  held,  that  although,  as  we  hare  Assignor  of  an 
leen,  the  assignor  of  a  chose  in  action  is  a  necessary  party  to  a  fq^^^^le  ^^ 
suit  by  the  assignee,  yet  the  assignee  of  an  equitable  interest 
in  the  nature  of  a  chose  in  action  may  maintain  a  suit  for  the 
assertion  of  that  interest  without  bringing  the  assignor  before 
the  Court.  Thus,  where  one  of  two  joint  executors  and  residuary 
legatees  assigned  his  share  of  the  residue  and  died,  and  after* 
wards  hb  assignee  brought  a  bill  against  the  other  executor  for 
his  share  of  the  residue,  the  Court  of  Exchequer  held  that  the 
representatires  of  the  assignor  were  not  necessary  parties,  as 
the  proof  of  the  receipt  of  the  purchase-money  by  the  assignor 
would  be  sufficient  eridence  of  the  plaintiff's  title  (v). 

The  principle  of  the  Court,  that  the  person  haying  the  legal  original  lessee 
light  to  sue  for  the  same  matter  which  he  might  enforce  at  law  |°  ^"^^  1? 
against  the  defendant,  should  be  before  the  Court  at  the  time  of  assignee  of 
its  pronouncing  its  decision,  applies  to  all  persons  who  have  legal  1^^*^ 
demands  against  the  defendant  arising  out  of  the  same  matter : 
thus,  as  it  has  been  decided  that  at  law  an  assignee  of  a  lease 
may  be  sued  for  non-performance  of  the  covenants  both  by  the 
lessor  and  the  original  lessee  from  whom  he  derives  title,  Courts 
of  Equity  will  not  permit  either  the  lessor  or  lessee  to  institute 
proceedings  agunst  him  in  respect  of  his  covenants,  without 
having  the  other  before  them,  in  order  that  the  rights  of  both 
may  be  settled  at  the  same  time.     Upon  this  ground,  where 
a  man  granted  a  lease  of  houses  for  thirty  years  to  B.,  who 
covenanted  to  keep  them  in  good  repair,  and  died,  having 
bequeathed  the  term  to  his  wife ;  and  afterwards,  by  mesne 
assignments,  the  term  became  vested  in  a  pauper,  but  the 
houses  becoming  out  of  repair  and  the  rent  in  arrear,   a 
bill  was  brought    by   the   lessor  against   the    assignee   for 
repairs,   and  an   account  of  the  arrears  of  rent;   upon  an 

(0  Knyc  v.  Moore,  1  S.&  S.  01.         (ti)  Blake  v.  Jones,  3  AdsU651. 
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Of  necessary  Parties  to  a  Suit : 


Persons  having 
the  legal  right 


to  sue. 


Drawer  or  prior 
indorsees  of  a 
bill  of  exchange 
not  necessary 
parties  to  reco- 
ver amount  of  a 
lost  bill. 


Seaa  where 
suit  it  for  the 
delivery  up  of  a 
bill  not  lost. 


Alljpersont 
having  a  right 
to  sue  in 
equity  as  wdl 
as  at  law. 


objection  being  taken,  that  the  executors  of  the  original 
lessee  were  not  parties,  the  Lord  Chancellor  said,  that  to 
make  the  proceedings  unexceptionable,  it  would  be  Tery 
proper  to  have  them  before  the  Court ;  for  that  it  did  not 
appear  to  him  but  that  the  plaintiff  might  hare  had  a 
satisfaction  at  law  against  the  executors,  and,  if  so^  the 
plaintiff *8  equity  will  be  their  equity  (x).  The  same  ob- 
jection  was  allowed  in  the  case  of  the  City  of  London  v. 
Richmond  {y)y  which  was  also  the  case  of  a  bill  against 
the  assignee  of  a  lease  for  payment  of  rent  and  perfonnance 
of  covenants. 

It  is  to  be  observed  here,  that  the  rale  which  requires  all 
persons  having  similar  rights  to  sue  at  law  With  that  of  the 
plaintiff  to  be  brought  before  the  Court,  does  not  apply  to 
a  bill  filed  by  the  last  indorsee  of  a  bill  of  exchange  which  has 
been  lost,  against  the  acceptor ;  in  which  case  it  has  been  held 
that  neither  the  drawer  (z)  nor  the  prior  indorsees  are  neces- 
sary parties  (a),  because,  in  such  cases,  the  g^round  of  the 
application  to  a  Court  of  Equity  is  the  loss  of  the  instrument; 
and  the  Court  only  relieves  upon  the  terms  of  the  plaintiff 
giving  the  defendant  ample  security  against  being  called  upon 
again  by  the  drawer  or  indorsees,  in  case  they  should  become 
possessed  of  the  instrument.  It  has  been  held,  however,  that 
where  a  suit  is  instituted  by  an  acceptor  against  the  holder  of 
a  bill  of  exchange  which  is  forthcoming,  for  th^  purpose  of 
having  it  delivered  up,  there  the  drawer  is  a  necewary 
party  (6). 

The  principle  that  persons  having  co-existent  rights  with 
the  plaintiff  to  sue  the  defendant  must  be  brought  before 
the  Court  in  all  cases  where  the  subject-matter  of  the  right  is 
to  be  litigated  in  equity,  is  not  confined  to  cases  where  such 
co-existent  rights  to  sue  are  at  law;  it  applies  equally 
to  cases  where  another  person  has  a  right  to  sue,  for  the  ssme 
matter,  in  equity;  in  such  cases  the  defendant  is  equally  en- 
titled to  insist  that  the  person  possessing  such  right  shoflld  be 


(x)  Sainstry  v.  G  rammer,  9  Eq.Ca. 
Ab.165;  0.6. 
(y)  2  Vern.421. 
(t)  Davics  ».  DodJ,  4  Price,  176. 


(«)  Macartney  v.  Grtharo,  S  Si*- 
(6)  Pcnfold  V.  Nunn,  5  Sim.  ^^^' 
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brought  before  the  Court  before  any  decree  ia  pronounced,  in  All  persons 

order  that  such  right  may  be  bound  by  the  decree.     Thus,  .'^"J^he^^^^  *** 

where  a  bill  was  filed  by  a  vicar  against  a  sequestrator  for  an  legal  or  equi- 

account  of  the  profits  of  a  benefice,  received  during  its  vaca-  t*^^^' 

tion,  it  appears  to  have  been  thought  by  the  Court  tiiat  the  Bishop,  in  a 

bishop  ought  to  have  been  a  party  to  the  suit,  because  the  ^^^  ^^ 

sequestrator  was  accountable  to  him  for  what  he  had  re« 

ceived  (c);  and,  on  the  other  hand,  where  a  bill  was  filed  by  Lunatic,  in  a 

a  bishop  and  a  sequestrator  against  an  occupier  for  an  account  '^^j  ^^  Bishop 

of  tithes  during  the  lunacy  of  the  incumbent,  who  had  been  for  tithes. 

found  a  lunatic  under  a  commission,  it  was  held  that  the 

incumbent  or  his  committee  ought  to  have  been  a  party  {d),  '^-;--  >o  all 

It  seems,  however,  that  where  a  living  is  under  sequestra^  behalf.    " 

Uon  for  debt,  the  incumbent  may  maintain  a  suit  for  tithes 

without  making  the  sequestmtor  or  the  bishop  a  party.    This 

appears  to  have  been  the  opinion  of  Lord  Lyndhurst,  L.C.B.| 

in  Warrington  v.  Sadler  {e)^  where  a  decree  was  made  in 

a  suit  by  a  vicar  for  tithes,  although  the  vicarage  was  under 

aeqnestration,  and  the  occupiers  had  actually  paid  certain 

alleged  moduses  to  the  sequestrator.    Upon  the  principle  above 

stated,  it  is  held,  that,  in  general,  where  a  suit  is  instituted  on 

behalf  of  a  lunatic  either  by  the  Attorney-general  or  his  com* 

mittee,  the  lunatic  himself  must  be  a  co-plaintiff,  because 

he  may  recover  his  senses,  and  would  not  be  bound  by  the 

decree.     In  strictness,  however,  a  lunatic  ought  not  to  be  a  Unless  where 

party  to  a  suit  to  be  relieved  airainst  an  act  done  by  himself  f^®  ^"*f  'f  .^^ 
1     .        , .     .  ,  ,  .      1        ,  ,  .-     impeach  his 

during  his  lunacy,  because  he  cannot  be  heard  to  stultiiy  own  act. 

himself  (/). 

The  reason  for  making  a  lunatic  a  party  C<^),  namely,  that  Idiot  not  a 

he  may  recover  his  senses,  does  not  apply  to  an  idiot,  who  is  ^^f^|^f^[j![ 

considered  in  law  as  incapable  of  recovery.     He  is,  therefore,  own  benefit. 

not  a  necessary  party  to  a  suit  instituted  for  his  benefit  (A). 

But  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can   Committee  of 

idiot  or  lunatic. 

(e)  Jones  o.  Barrett,  Bunb.  192.  1  Ch.  Ca.    153 :  Attomey-ffen.  v. 

Id)  Bishop  of  London,  v.  NichoUs,  Parkhurst,  1  Ch.  Ca.  112 ;  Ridler  v» 

Bunb.  141 .  Ridler,  1  Eq.  Ca.  Ab.  279 ',  Ante,  113. 

(«)  1  Young,  283.  (g)  Ante,  115. 

(/)  Altomey-geu.    v.    Wooliich,  (A)  vliift,  115. 
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Of  necessary  Parties  to  a  Suit ; 


All  persons 
having  a  right 
to  sue. 

Whether  for  the 
whole  or  part. 

Joint-tenants, 


or  tenants  in 
common,  in  case 
of  partition. 


Lessee  of  tenant 
in  common. 


Lessee  of  tenant 
in  common  may 
sue  for  partition 
withoutliis  les- 
sor, 

and  so  may 
tenant  for  life 
without  re- 
maindei>>man. 

Seeujy  where  suit 
is  to  ascertain 
boundaries. 


one  be  instituted  on  his  behalf,  without  the  committee  of  his 
estate  being  a  party  either  as  plainti£P  or  defendant  {k). 

In  the  preceding  cases  the  party  required  had  a  concurrent 
right  with  the  plaintiff  in  the  whole  subject  of  the  suit;  the 
same  rule,  however,  applies  where  he  has  only  a  concurrent 
right  in  a  portion  of  it ;  thus,  where  there  are  two  joint-tenants 
for  life,  and  one  of  them  exhibits  a  bill,  the  other  must  be 
a  party,  unless  the  bill  shows  that  he  is  dead  (/)  ;  and  where 
A.,  B.  and  C.  were  joint  lessees  under  the  City- of  London , 
and  A.  and  B.  brought  a  bill  against  the  lessors  to  have  cer- 
tain allowances  out  of  the  rent,  and  it  appeared  upon  the  hearing 
that  C.  was  living,  an  objection,  because  he  was  not  a  party 
to  the  bill,  was  allowed  (m)  ;  and  so,  where  a  bill  is  brought 
for  a  partition  either  by  joint-tenants  or  tenants  in  common, 
as  mutual  conveyances  are  decreed,  all  persons  necessary  to 
make  such  conveyances  must  be  parties  to  the  0uit(n);  and 
where  one  tenant  in  common  had  granted  a  lease  of  his  share 
for  a  long  term  of  years,  the  lessee  was  held  to  be  a  necessary 
party  to  the  suit,  at  the  expense,  nevertheless,  of  his  lessor, 
who  was  to  be  responsible  for  his  costs  (o). 

Where,  however,  a  tenant  in  common  had  demised  his 
share  for  a  long  term  of  years,  it  was  held  that  the  termor  for 
years  was  entitled  to  file  a  bill  for  a  partition  against  the  other 
tenants  in  common,  without  bringing  the  reversioner  of  the 
share  demised  before  the  Court  (p)  ;  and  so  it  seems  that  where 
one  of  the  parties  is  only  tenant  for  life,  he  may  maintain  a 
suit  for  a  partition  without  the  party  entitled  in  remainder  (9). 
Where  the  object  of  a  suit  is  to  ascertain  boundaries,  the  rule 
is  different,  and  the  Court  will  not  entertain  a  bill  of  that 
description  without  having  the  remainder-men  and  all  parties 
interested  before  it  (r). 


(fc)  Woolfryes  v.  Woolfryes,  ante, 
116. 

(/)  Haycock  v.  Haycock,  S  Cha. 
Ca.  124. ;  Weston  v.  Keighley,  Rep. 
temp.  Finch,  82. 

(m)  Stafibixl  v.  The  City  of  Lon- 
don,  1  P.  Wms.  428;  1  Stra.  95, 
S.C. 

(n)  Anon.  3  Swan.  139. 


(0)  Cornish  v,  Gcst,  2  Cox.  27. 

(p)  Baring  v,  Nash,  1  Ves.  &  B. 
556. 

(9)  Wills».Slade,6Ves.498. 

(r)  Raylev  ». Best,  1  B~  &  M. 659, 
vide  etiam.  Miller  v.  WarmiogtOD,  1 
Jac.  k  W.  484  j  Specr  ».  Crawtcr.  8 
Mer.  410. 
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It  is   not,   however,   in  general   necessary,   in  questions  All  persons 

relating  to  real  property,  that  the  occupying  tenants  under  toX^*"^**^ 

leases  should  he  parties,  unless  their  concurrence  is  necessary,  ' v        * 

as  in  the  case  above  referred  to  of  the  lessee  of  a  tenant  \a^^^^\^ 

in  common  ;  or  unless  the  object  of  the  suit  is  to  restrain  an  necessary, 

ejectment  brought  against  them  instead  of  against  their  land-  unjess  in  par- 

lord ;  as  in  the  case  of  Lawley  v.  Walden  («),  in  which  Lord    *  .^°!  .„  . 

^  ^  -"  or  in  bills  to 

Eldon  allowed  a  demurrer  for  want  of  parties  to  a  bill'  by  the  restrain  an 

owner  of  an  estate,  to  restrain  an  injunction  against  his  tenant  a^**^i*'J'j*?ii 

without  making  him  a  party ;  observing,  however,  that  if  the 

plaintiff  in  equity  had  been  made  a  defendant  at  law,  instead 

of  his  tenant,  as  he  might  have  been,  he  should  not  have 

thought  it  necessary  to  make  him  a  defendant. 

But,  although  it  is  not  usual,  in  suits  relating  to  property,   Owner  of  in- 
to make  the  occupying  lessees  of  such  property  parties  to  the   *>«ri^nc«  «n 
proceedings,  yet  if  such  lessees,  or  other  persons  having  only  to  esublish 
limited  interests  in  the  property,  seek  to  establish  any  right  S^neral  rights, 
respecting  such  property,  it  is  necessary  that  they  should 
bring  the  owners  of  the  inheritance  before  the  Court,  in  order 
that,  in  case  the  suit  is  unsuccessful,  the  decree  of  the  Court 

dismissing  the   bill  may  be  binding  upon  them.     Thus,  to  .         . 

a  bill  by  the  lessees  of  property  in  a  parish  to  establish 
a  modus,  the  owner  of  the  inheritance  must  be  a  party ;  and 
for  the  same  reason,  if  thero  is  a  question  concerning  a  right 
of  common,  though  a  leaseholder  may  enforce  it  at  law,  yet  if 
he  bring  a  bill  in  equity  to  establish  such  right,  he  must  bring 
the  persons  in  whom  the  fee  of  his  estate  is  vested  beforo  the 

Court  (t) ;  and  so,  in  a  suit  in  equity  to  establish  a  right  ^  fees  of 

to  fees  in  an  office,  although  in  an  action  at  law  for  such  fees         ' 
it  is  not  necessary  to  make  any  person  a  party  but  the  one 
who  has  actually  received  such  few,  yet  in  equity  it  is  neces- 
sary to  have  all  persons  before  the  Court  who  have  any 
pretence  to  a  right  (u). 

Upon  the  same  principle,  whero  a  bill  filed  by  a  lessee  or  a  right 

against  a  lord  of  a  manor,  and  the  tenant  of  a  particular      ^^^* 
house,  to  have  the  house,  which  obstructed  the  plaintiff's  way, 
pulled  down,  and  to  be  quieted  in  the  possession  of  the  way 

(t)  S  Swan.  142.  (u)  Pawlet  o.  Bishop  of  Lincoln, 

(I)  Poore  V.  Clark,  8  Atk.  515.  *      2  Atk.  296. 


Digitized  by  VjOOQ IC 


302  Of  necessary  Parties  to  a  Suit : 

All  persons         for  the  future,  the  defendant's  counsel  objected  for  want  of 

to  sue^  ^  "^        parties,  because  the  plaintiff  s  lessor  was  not  before  the  Court, 

' V '    and  the  objection  was  allowed  (x). 

These  cases  all  proceed  upon  the  principle  before  laid  down, 
namely,  that  of  preventing  a  defendant  from  b^ng  harassed 
by  a  multiplicity  of  suits  for  the  same  thing ;  in  consequence 
of  which  principle  it  is  held  to  be  a  rule  of  a  Court  of  Equity, 
that  if  you  withdraw  a  question  from  a  Court  of  Law  for  the 
purpose  of  insisting  upon  a  general  right,  you  must  hare  all 
the  parties  before  the  Court  who  are  necessary  to  make  the 
determination  complete,  and  to  quiet  the  question  (y). 

Lessee  of  ^^  apf^cation  of  this  rule,  however,  is  atiktly  confined  to 

tithes  may  file     cases  where  the  lessee  seeks  to  establish  a  general  right; 

his  le^r.  "^  where  he  only  seeks  that  which  is  incidental  to  his  situation 
as  tenant,  he  need  not  make  his  landlord  a  party.  Thus 
a  lessee  of  tithes  may  file  a  bill  for  tithes  against  an  occufiier, 
without  making  his  lessor  a  party,  because  the  claim  to  tithes 
abstracted,  is  merely  possessory ;  and,  upon  the  same  [»ia- 
ciple,  whdre  an  occupier  who  was  sued  for  tithes  by  the  lesoee 
of  an  impropriate  rector  filed  a  cross  bill  against  such  rector 
for  a  discovery  of  documents,  &c.,  a  demurrer  to  such  bill  by 
the  rector  was  allowed  (z). 

Secut,  where  he       It  should  be  noticed  here^  that  in  order  to  entitle  a  lessee  to 

claims  under  a    g^^  j^^  tithes  without  his  lessor,  he  must  claim  under  a  demise  hy 
parol  deinise* 

deedj  because  tithes,  being  things  which  lie  in  gnnt,  cannet  be 

demised  by  parol ^  and  a  decree  in  fieivour  of  a  plaintiff  claiming 

under  a  verbal  demiiBey  would  thetefi»e  be  no  bar  to  another  suit 

ibr  the  same  tithes  by  the  lessor.   Upon  this  ground^  in  Henning 

V.  Willisici^y  the  Court  of  Exchequer  allowed  &  demurrer  to  the 

plaintiff's  bill  because  the-impropriator,  who  was  the  lessor,  was 

not  a  party,  and  the  plaintiff  having  submitted  to  ^e  demnirer, 

obtained  leave  to  amend  his  hill  by  making  the  impn^riator 

a  party  (Jb).    A  similar  demurrer  was  put  in  to  a  bill  for  tithes 

(jt)  Poore  V.  Clark,  S  Atk.  615.        prayinff  that  the  occupier  might  be 
^-^  Ibid.  deoreed  to  account  with  the  lessor. 


Tooth  V,  The  Dean  &  Chapter  and  that  what  should  be  found  due 

of  danterbury,  3  Sim.  61.  in  the  account  might  be  paid  into 

(a)%  Wood,  29 ;  8  Gwil.  896.  Court  for  the  benefit  of  the  plaintiff. 

c6)  The  bill  was  amended,   by  Vid§  Lord  Lyndhurst's  judgment  in 

making  the  lessor  a  defendant,  and  WilUams  v.  Jones,  Young,  S55. 
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hj  a  leasee  under  a  parol  demise,  in  Jackson  r.  Benson  (c)^  t^^'^^^"^^ut 
and  allowed ;  leave  being  also  given  to  amend,  by  making  the  to  su? 


impropriator  a  party ;  and  in  Williams  v.  Jones  (d),  the  prin-    ' ^^ * 

dple  to  be  deduced  from  the  foregoing  cases  was  recognized 
by  Lord  Lyndhurst,  L.  C.  B.  In  that  case  the  vicar,  who  was 
the  lessor,  had  been  originally  made  a  party  to  the  suit,  but 
as  he  had  by  his  answer  disclaimed  all  interest  in  the  tithes  in 
question,  the  plaintiff  had  dismissed  the  bill  as  against  him,  and 
brought  the  suit  to  a  hearing  against  the  occupier  only ;  and 
Lord  Lyndhurst  held,  that  as  the  vicar  had  been  originally  a 
party,  the  circumstance  of  the  bill  having  been  dismissed  as 
against  kim,  made  no  difference,  for  although  his  disclaimer 
ooold  not  be  read  againat  the  other  defendants,  no  incon- 
venience oonld  arise,  because  the  lessor,  after  such  disclaimer, 
would  never  be  allowed  to  set  up  any  claim  against  the  occupier 
for  the  same  tithes. 

The  rule  that  persons  claiming  joint  interests  in  an  estate  Joint  tenants 
cannot  sue  without  making  their  companions  parties,  applies  °  ^  ^S^^X* 
equally  whether  the  subject-matter  of  the  suit  be  real  or  personal 
property ;  thus,  whmre  a  legacy  is  given  to  two  jointly,  one 
cannot  sue  for  it  alone ;  though  where  there  are  several  lega-> 
cies,  each  may  sue  for  his  own  (e).     And  so,  where  there  are  Of  mortgage 
several  petsons  interested,  as  joint-tenants,  in  money  secured  ™^°^* 
by  mortgage,  they  must  all  be  made  parties  to  a  bill  ta 
fioreclose  such  mortgage.    This  was  decided  to  be  the  law  of 
the  Court  by  Lord  Thurlow,  in  the  case  of  Lowe  v.  Mor^ 
9on(f)j  where  a  mortgagiee  had  assigned  the  money  secured 
by  the  mortgage  to  three  persons  as  joint-tenants.     In  that  Tenanu  is 
case,  his  Lordship  appears  to  have  laid  a  stress  upon  the  cir-  Mortem 
cnmstange  of  the  parties  interested  in  the  money  being  joint- 
tenants;  from  which  it  hae  been  inferred  that  a  tenant  in 
severalty  or  in  conMson  might  foreclose  as  to  his  share  with- 
out making  the  other  persons  interested  in  the  money  parties; 
and  a  dearee  0  this  effect  waa  actually  made  in  a  case  where 
a  tms^  of  money  belonging  to  several  individuate  had  laid  it 
out  on  a  mor1|;age,  and  afterwards  one  of  the  persons  entitled 

(c)  M'Lel.  62;  IS  Pri.  131.  («)  Haycock  v.  Havcock,  2  Ch. 

Ca.l24. 

(d)  1  Young,  252.  (^  )  1  Bro.  C.  C.  368. 
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All  persons         to  part  of  the  purchase -money  filed  a  bill  against  the  mort- 

having  a  ngbt  ^  « 

to  sue.  g<^or  and  the  trustee  for  his  share  of  the  mortgage  money  or 

*  ^  '  a  foreclosure;  which  was  entertained,  although  the  parties 
interested  in  the  rest  of  the  money  were  not  before  the 
Court  (^). 

In  a  late  case,  however,  before  Sir  John  Leach,  V.C.,  it 
was  detennined,  that  there  can  be  no  redemption  or  foreclosure 
unless  all  the  parties  interested  in  the  mortgage  money  are 
before  the  Court;  and,  on  this  ground,  a  bill  by  a  person 
entitled  in  severalty  to  one-sixth  of  the  mortgage  money,  to 
foreclose  one-sixth  of  the  estate,  was  dismissed  with  costs. 
All  persons  entU       As  a  person  entitled  to  a  part  only  of  the  mortgage  money 
ed  to  redeem.    ^5^^^^^  foreclose  the  mortgage  without  bringing  the  other 
parties  interested  in  the  mortgage  money  before  the  Court,  so 
neither  can  a  mortgagee  redeem  the  mortgaged  estate  without 
making  all  those  who  have  an  equal  right  to  redeem  with  him- 
self parties  to  the  suit. 
Owner  of  two  For  this  reason  it  was  held,  in  Lord  Cholmondeley  ▼.  Lard 

gaged  for  the       Clinton  (A),  that  where  two  estates  are  mortgaged  to  the  same 
same  sum.  person  for  securing  the  same  sum  of  money,  and  afterwards 

the  equity  of  redemption  of  one  estate  becomes  rested  in 
a  different  party  from  the  other,  the  owner  of  one  cannot 
redeem  his  part  separately.     The  mortgagee  is  entitled  to 
insist  that  the  whole  of  the  mortgaged  estate  shall  be  re- 
deemed together ;  and,  for  this  purpose,  that  all  the  persons 
interested  in  the  serend  estates  or  mortgages  should  be  made 
parties  to  a  bill  seeking  an  account  and  redemption. 
Owner  of  part  of      The  same  rule  prevailed  in  Palk  v.  Lord  Clinton  (t),  which 
T^^'^S^  ^^redtromihAtofLordCholmondeleyY.LordClinton,BhoYe 
must  bring  the     cited,  in  the  circumstance,  only,  of  its^being  a  bill  by  a  second 
n'^ndwbdore  m<>rtgagee  of  part  of  an  estate  to  redeem  a  first  mortgage, 
the  Court.  which  embraced  the  whole  property.  Lord  Orford  had  conveyed 

certain  estates  in  the  counties  of  Dorset,  Devon  and  Cornwall, 
by  way  of  mortgage,  to  Sir  £.  Hughes,  who  afterwards  died, 
and  the  mortgage  became  vested  in  the  executors  of  his  wife. 
Lady  Hughes.  Upon  the  death  of  Lord  Orford,  the  Dorset- 
Op)  Montgomerie  v.  The  Marquis  (h)  2  Jac.  61  W.  S.  134. 
of  Bath,  S  Ves.  660.  (i)   12  Ves.  48. 
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shire  estates  became  the  property  of  Mr.  Walpole ;  and  the      In  Mits  to 
DeTon  and  Cornwall  estates  became  vested  in  trustees  for    >    '    ^°''     . 


Lord  Clinton,  who  mortgaged  them  to  Sir  R.  Palk,  the 
plaintiff.  Upon  the  hearing  of  the  cause,  an  objection  was 
taken,  because  Mr.  Walpole,  in  whom  the  Dorsetshire  estate 
was  vestedy  was  not  before  the  Court ;  and  Sir  William  Grant, 
in  giving  judgment  in  favour  of  the  objection,  said,  **  The 
rig^ht  to  bring  him  (Mr.  Walpole)  into  Court  is  the  necessary 
consequence  of  the  right  to  redeem  the  mortgage  upon  his 
estate.  The  plaintiff  insists  that  he  has  a  right  to  redeem  the 
whole  of  Lady  Hughes's  mortgage,  not  only  so  far  as  it  affects 
the  estate  of  Lord  Clinton,  the  plaintiff's  mortgagor,  but  also 
as  it  affects  the  estate  of  Mr.  Walpole ;  then  he  will  have 
a  right  to  call  upon  him  to  attend  the  account,  and  when  it  is 
taken,  and  the  plaintiff  has  redeemed  Lady  Hughes's  execu- 
tors, to  call  upon  Mr.  Walpole  to  pay  the  amount  or  be  fore- 
closed. It  is  now  clearly  settled  that  a  subsequent  mortgagee 
must  redeem  the  entire  mortgage  of  a  prior  mortgagee.  There 
would  be  some  ground  for  the  objection  if  the  plaintiff  might 
redeem  Lady  Hughes's  executors  by  parcels,  so  much  as 
affects  the  estate  of  his  mortgagor.  Lord  Clinton ;  but  that  is 
not  competent  to  him,  he  must  redeem  them  altogether  or  not 
at  all.  He  must  pay  off  the  whole  sum,  and  put  himself 
completely  in  their  stead.  The  same  law  that  gives  him  the 
ri^t  to  call  upon  Lady  Hughes's  executors  to  convey  an 
estate  with  which  he  has  no  connection,  imposes  upon  him  the 
dutyy  as  well  as  gives  him  the  right,  to  call  upon  the  owner 
of  that  estate  to  be  a  party"  {k). 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  vvhere  two  cs. 
the  same  sum  of  money,  and  was  part  of  the  same  transaction,  tates  are  mort- 
The  rule,  however,  has  been  extended  to  cases  v?here  a  mort*  SiferenTsums.'* 
gage  lias  been  of  two  distinct  estates  to  the  same  mortgagee 
for   securing   different  sums  of  money;    and  it   has  been 
decided   in  many  cases,  that  a  mortgagee   of  two  separate 
estates,  npon  distinct  transactions  from  the  same  mortgagor, 
is  entitled  to  hold  both  mortgages  till  the  amount  due  upon 
both  be  discharged.;  aad    that   even   against   the  purchaser 

(Jk)  Talk  V.  Lord  CUoton,  12  Vet.  61. 
VOL.  I.  X 
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In  suits  to 
redeem. 


Where  one 
mortgage  be  of 
personal,  and 
the  other  of  real 
estates. 


In  suits  by  st 
cond  incum* 
brancer  or 
mortgagor. 


of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates  without  notice ;  so  that  the  mortgages,  although 
for  distinct  sums,  are  in  effect  for  one  sum.  Upon  this 
principle,  where  the  purchaser  of  the  equity  of  redemp- 
tion of  a  mortgaged  estate  filed  his  biU  against  the  mort- 
gagee, to  redeem,  and  the  defendant,  by  his  answer,  stated 
a  subsequent  mortgage  made  to  him,  by  the  same  mort- 
gagor, of  a  distinct  estate  for  a  distinct  debt,  it  was  held 
that  the  persons  interested  in  the  equity  of  redemption  of 
the  second  mortgage  were  necessary  parties  to  the  suit(/]. 
And  this  rule  prevails  although  one  mortgage  be  a  pledge 
of  personalty  and  the  other  a  mortgage  of  realty  (m).  It  does 
not,  however,  hold  longer  than  while  both  mortgages  continue 
united  in  the  same  mortgagee ;  so  that  if  a  mortgagee,  having 
two  distinct  mortgages  on  two  separate  estates,  assigns  one  of 
the  mortgages  to  a  third  person,  the  assignee  of  the  assigned 
mortgages  need  not  be  brought  before  the  Court  in  a  suit 
to  redeem  the  other  (n). 

The  rule  which  requires  that  in  a  biU  filed  for  the  purpose 
of  redeeming  a  mortgage,  the  plaintiff  shonld  bring  before 
the  Court  all  those  who,  as  well  as  himself,  have  a  right 
to  redeem,  has  been  held  to  apply  to  a  second  incmnbrancer 
filing  a  bill  to  redeem  a  prior  incumbrance,  who  must,  in  such 
case,  bring  the  mortgagor,  as  well  as  the  prior  incumbrancer, 
before  the  Court  (o).  This  is  a  rule  of  long  standing,  and 
was  followed  by  Lord  Thurlow,  when  his  adherence  to  it  was 
very  inconvenient  in  consequence  of  the  heir  at  law  of  the 
mortgagor  being  abroad.  His  Lordship  then  said,  that  it 
seemed  to  him  **  impossible  that  a  second  mortgagee  should 
come  into  Court  against  the  first  mortgagee  without  making 
the  mortgagor  or  hb  heir  a  party.  The  natural  decree  is,  that 
the  second  mortgagee  shall  redeem  the  first  mortgagee,  and 
that  the  mortgagor  shall  redeem  him  or  be  foreclosed'' (/')• 
The  same  rule  was  confirmed  by  Lord  Eldon,  in  Palk  v.  Lord 
Clinton  (g),  and  has  ever  since  been  acted  upon  as  the  rule  of 
the  Court. 

(0  Ireson  v.  Denn,  2  Cox.  425.  Cb.  Rep.  215. 

(m)  Jones  v.  Smith,  6  Ves.  229,  n.        (  p)  Fell  v.  Brown,  9  Bro.  CX* 

(n)  Willie  v.  Lugg,  2  £den.78.  276. 

(o)  Thompson  v.  Baskerville,  3        (9)  12  Ves.  48. 
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But  although  a  second  mortgagee,  seeking  to  redeem  a  first      In  vnts  to 
mortgagee,  must  make  the  mortgagor  or  his  heir  a  party,  jet 


he  may,  if  he  please,  foreclose  the  mortgagor  and  a  third  p^or  incum- 
mortgagee,  without  bringing  the  first  mortgagee  before  the  braQcernot 
Court,  because  by  so  doing  he  merely  puts  himself  in  the  "®*^®***T^' 
place  of  the  mortgagor  and  subsequent  mortgagee,  and  leaves 
the  first  mortgagee  in  the  situation  in  which  he  stood  before  (r). 

For  the  same  reason  it  has  been  held  that  a  third  mortgagee  in  suits  by 

buying  in  the  first,  need  not  make  the  second  mortgagee   mortgagee! 

a  party  to  a  bill  to  foreclose  the  mortgagor.     Upon  the  same   ^ j^  suits  for 

ground  it  is  also  considered  unnecessary,  in  a  bill  by  incum-  sale  of  esutes. 
Inancers  for  the  sale  of  an  estate,  to  make  annuitants,  or  other 

prior  incumbrancers,  parties  («) ;  and  so  in  a  suit  for  the  exe -in suite  for 

cution  of  a  trust  by  those  claiming  the  ultimate  benefit  of  the  JJ^^jy^^'^"  °' 
trust  after  the  satisfaction  of  prior  charges,  it  is  held  not  to  be 
necessary  to  bring  before  the  Court  the  persons  claiming  the 
benefit  of  such  prior  charges ;  and  therefore,  to  a  bill  for  the 
application  of  a  surplus  after  payment  of  debts  or  legacies,  or 
other  prior  incumbrances,  the  creditors,  legatees  or  incum- 
brancers need  not  be  parties  {t). 

Upon  the  same  principle,  where,  on  a  bill  filed  by  a  ere-  — -In  suite  for 
ditor  against  the  representative  and  heir  of  a  trader,  for  the  Jhe^wUte  of i 
purpose  of  having  certain  freehold  and  copyhold  estates,  which  trader, 
had  been  devised  to  him,  sold,  the  annuitants  and  legatees 
under  the  will  of  the   father  were   made  parties,   but  the 
Master  of  the  Rolls  held,  that  as  their  incumbrances  were 
prior  to  the  interest  of  the  son,  they  ought  not  to  have  been 
parties  (v). 

The  same  principle  which  calls  for  the  presence  of  all  per-  iq  suite  for 
sons  having  an  interest  in  the  equity  of  redemption  in  the   foreclosure. 
case  of  bilb  to  redeem  a  mortgage,  requires  that  where  a 
mortgagee  seeks  to  foreclose  the  mortgagor,  he  should  bring        pg„ons  in- 
before  the  Court  all  persons  claiming  an  interest  in  the  mort-  terested  in  the 
gage  under  himself ;  therefore,  if  there  are  several  derivative  mo'^[««e• 

(r)  Lord  HoUu's  case,  cited  S  Ch.        (t)  Lord  Red.  143. 
Hep.  86.  (ti)  Parker  v.  Fuller,  1  Russ.  & 

(i)  Rose  T.  Page,  d  Sim.  471.         M.  666. 

X  2 


Digitized  by  VjOOQ IC 


308  Of  neceuafj  PartieM  to  a  SmU  : 

Id  »Tihv  to       inortfra4?ees,   they  must  all   be  parties  to  a  bill  of  foieclo- 

>  sure  (z  I, 


O  iifiri^  nr-ort-  \{^  however,  a  mort?ai?ee  has  assisrned  or  conrered  away 

farvwt.*:r*  from  hiDLself  not  only  the  money  due  on  the  niort&^affe,  but 

niort-ai-e  h«       also  tlie  mortgaged  premises,  the  asetigDee  may,  as  we  hare 
*'^       '    seen     foreclose    without    making'     the    orisrinal    mortgairee 
a  party ;  and  upon   the  same  principle  it  may  also  be  in- 
ferred, from  the  case  of  Renvoize  y.  Cooper  {y\  that  where 
B>r  liis  heir.        a  mortgagee  has  derised  his  interest  in  the  mortgage  in  such 
yr^%\^  Leen      *  nianner  as   to  pass  not  only  the  mortgage  money  but  tlie 
(ievtbea.  estate  mortgaged,  the  devi.<ee  alone  may  foreclose    without 

making  the  heir  at  law   of  the  original  mortgagee  a  party, 
unless  he  claims  to  have  the   will  established  (2) ;  in  which 
case   he   must   be  made   a   defendant,   because  it  has  been 
held   that  a  devisee   and  heir  cannot  join  in  the  same  suit, 
even   upon  an  allegation  that  they   hare   agreed  to   divide 
the  matter  in  question  between  them(a^. 
Rule  ID  matten       The  rule  which  requires  that  all  parties  interested  in  the  object 
of  accouDL         ^f^  gQ  jj  should  be  party  to  the  bill ,  applies  to  all  cases  in  which  an 
account  b  sought  against  a  defendant.    One  person  cannot  ex- 
hibit a  bill  against  an  accounting  party  without  bringing  before 
the  Court  all  persons  who  are  interested  in  having  the  account 
taken,  or  in  the  result  of  it,  otherwise  the  defendant  might 
be  harassed  by  as  many  suits  as  there  are  parties  interested  in 
Partoeiship.        the  accoont.     Thus  in  a  suit  for  a  share  of  a  partnership 
adventure,  it  is  in  general  necessary  that  all  persons  having' 
Retiduci.  shares  in  the  same  adventure  should  be  parties  (6);  and  a 

residuary  legatee  seeking  an  account  and  share  of  the  residue, 
must  bring  before  the  Court  all  the  parties  interested  in  that 
PenoDt  baving    residue  (c).     And  so  where  a  moiety  of  a  residue  was  given  to 
coB^iDgen  m       ^^^  ^^  ^j^^  defendants  for  life,  and,  upon  his  decease,  to  such 
persons  as  she  should  appoint,  and  in  default  of  appointment, 

(•)  H^bsrt  9.  Abbot,  3  P.  Wms.  96;  Moflfat  v.  Farqahanon,  2  Bio. 

«4S.  C.C.S38. 

(y)  Mad.&  Geld.  371.  {e)  Panons  «.  Neville,  3  Bh>. 

(t)  Lewis  V.  Naogle,  2  Vet.  631 .  C.  C  36.5.    lo  Cockbum  c.  Thomp. 

(a)  Cbolmoodeley   v.  CliDtoQ*  1  son,  16  Ves.  328,  Lord  Ekion  said. 

T.  &  R.  104.  116.  this  admiu  of  aa  exception,  whert  it 

{h)  Ireton  v.  Lewis,  Rep.  t.  FidcI),  is  not  iioce&aary,  or  incoavenienL 
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to  certain  other  persons  for  life,  it  was  held  that  the  other     In  natten  of 
persons,  although  their  interests  depended  upon  sach  a  remote        accoup 
contingency,  ought  to  he  before  the  Court  (d). 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  In  suits  by  next 
against  a  personal  representative  for  an  account,  the  Court    ^    ^°* 
requires  that  all  the  next  of  kin  should  be  before  it ;  and  it  is 
to  be  observed,  that  in  all  («)  cases  where  the  parties  claim  Practice  where 
under  a  general  description,  or  of  being  some  of  a  class  of  »"»*  w^yso'ne 
persons  entitled,  the  Court  will  not  make  a  decree  without 
being  first  satisfied  that  all  the  individuals  of  the  class,  or  who 
come  under  the  general  description,  are  before  it.     For  this 
purpose  the  Court,  in  cases  of  this  dei»cription,  before  direct- 
ing an  account,  or  other  relief  prayed  by  the  bill,  invariably 
refers  it  to  one  of  the  Masters  to  inquire  who  the  individuals 
of  the  class,  or  answering  the  general  description,  are ;  and 
then,  if  it  turns  out  that  any  of  them  are  not  before  the  Court, 
the  plainti£F  must  file  a  supplemental  bill,  for  the  purpose  of 
bringing  them  in,  before  the  cause  is  finally  heard  (/), 

The  rule  that  all  persons  interested  in  an  account  should  Exceptions  to 
be  made  parties  to  a  suit  against  the  accounting  party,  will  ^^^  ^^^  ^^^^ 
not  apply  where  it  appears  that  some  of  the  parties  interested  parties  have 

in  such  account  have  been  accounted  with  and  paid :  thus  in     •  ?  accounted 
-     ,  Ml  ,  -   f  .       .  r       »       «"  "■  ^,lh  and  pjij. 

the  case  of  a  bill  by  an  infant  cestui  qui  trust  coming  of  age, 
for  his  share  of  a  fund,  it  is  the  constant  practice  to  decree  an 
account  without  requiring  the  other  cestui  qui  trusts,  who  have 
come  of  age  before,  and  have  received  their  shares,  to  be  before 
the  Court.  And  in  the  case  of  a  partnership,  where  a  bill  was  rule  in  cases  of 
filed  against  factors  by  the  persons  interested  in  one  moiety  of  a  Partnerships. 
carg^  of  tobacco,  for  a  discovery  and  account  as  to  that  moiety, 
without  making  the  person  interested  in  the  other  moiety  a  party, 
and  it  appeared  that  the  defendants  had  distinguished  in  their 
accounts  between  him  and  the  plaintiffs,  and  had  divided  the 
funds,  and  kept  separate  accounts,  the  Court  held  that  the 
owner  of  the  other  moiety  was  not  a  necessary  party  to  the 

(d)  Skerrit  v.  Birch,  8  Bro.  C.  C.  out  an  Indian  administration,  and 

229.  had  afterwaitls  come  to  this  country, 

{§)  Where  one  of  the  next  of  kin  without  making  the  rest  of  the  next 

of  an  intestate-  who  died  in  India,  of  kin  parties ;  Sandiiands  v.  Innes, 

procuied  letters  of  administration  to  8  Sim.  204. 

bis  efiects  here,  it  was  held  that  he  (/)  Sed  vide  Waite  v.Templer,  1 

might  sue  the  person  who  had  taken  S.  &  S.  810. 
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In  maitere  of     suit  (g).     And  where  A,  B,  C,  being  partners  together,  and 
accoan  ^^  agreed  with  D.  to  give  him  a  moiety  of  his  share  in  the 


concern,  it  was  held  that  an  account  might  be  decreed  between 
- — where  bill  A .  and  D.,  without  making  B,  and  C.  parties  {h).  It  is  also  held, 
of  an  ascer.°"  *^**  ^  *  ^^^^  ^y  *  P^rso**  entitled  to  a  certain  aliquot  portion 
taiDed  sum.        of  an  ascertained  sum  in  the  hands  of  trustees,  the  co-cestui 

qui  trusts  are  not  necessary  parties  (t).    In  some  cases,  where 

where  par-  a  party  having  a  joint  interest  with  the  plaintifiOs  in  the  taking 

ly  having  a  joint  ©fan  account  has  been  abroad,  the  cause  will  be  allowed  to  tro 
interest  out  of  ,  ,  ^ 

the  jurisdiction,  on  without  him;  thus  in  the  Exchequer,  where  a  bill  was  filed 

by  some  of  the  children  of  a  freeman  of  London,  who  was 

dead,  for  an  acoount  and  division  of  his  personal  estate,  and  it 

appeared  that  one  of  the  children  was  beyond  sea,  the  Court 

was  moved  that  they  might  hear  the  cause  without  him ;  and 

that  if  it  appeared  that  he  had  any  right,  he  might  come  before 

the  deputy  remembrancer  on  the  account;  and,  though  no 

precedent  was  produced  of  such  an  order,  the  Court  gave 

liberty  to  hear  the  case  without  him  (J), 

Purchaser  of  The  question  whether  a  trustee  of  an  estate  can  be  called 

onJTwUte^'^"*  upon  by  a  purchaser  of  a  portion  of  an  estate  sold  to  different 

persons  under  a  trust  for  sale,  without  bringing  all  the  other 

persons  interested  in  the  same  estate  before  the  Court,  was 

discussed  before  Lord   Eldon,   in   the   case  of  Goodson  v. 

Ellison  {k) ;  in  that  case  the  persons  beneficially  interested 

in  an  estate  vested  in  trustees  had,  many  years  before  the 

commencement  of  the  suit,  proceeded  to  sell  the  entirety  in 

various  lots,  one  of  which  was  purchased  by  the  plaintiffs, 

and  all  the  persons  beneficially  interested  joined  in  conveying 

it  to  him.     The  trustee,  however,  did  not  join,  and  upon  liis 

death  the  legal  estate  became  vested  in  the  defendants,  upon 

whose  refusal  to  convey  without  the  sanction  of  the  Court,  the 

bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defendants 

was  pronounced  by  Lord   Gifford,   who  directed  that  they 

should  pay  the  costs  of  the  suit.     Upon  appeal,  however, 

to   Lord  Eldon,  his  Lordship  expressed  considerable  doubts 

whether  a  trustee  could  be  called  upon  to  divest  himself  of 

{g)  Weymouth  o.  Boyer,  1  Vet.  &  Geld.  6. 

jun.  416.  (t)  Smith  v.  Snow,  S  Mad.  10. 

{h)  Brown  V.  De  Taslet,  Jac.  984.  {j)  Rogers  v.  Linton,  Bunb.  200. 

Vid»  eiiam  Bray  v.  Fromont,  0  Mad.  (k)  •  Rvu.  M8. 
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a  tinst  by  coDToying  different  parcels  of  the  trust  property  at  CmtuitfUtruuu 

different  times,  and  whether  it  was  not  therefore  necessary  to    *  ' 

hare  all  the  other  cestui  qui  trusts  before  the  Court;  but 

upon  re^argument  the  Lord  Chancellor  stated,  that  he  thought 

there  were  parties  enough  before  the  Court  to  enable  him  to 

make  a  decree,  but  as  it  was  the  case  of  an  old  trust,  he 

thought  the  Court  was  bound  to  inquire  into  the  facts,  and 

that  the  trustees  had  a  ri^^t  to  have  the  conveyance  settled  in 

the  Master's  office. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  Ceituiqminikti 
admitting  of  very  few  exceptions,  that  a  trustee  cannot,  under  ^^  ^^  ^y 
ordinary  circumstances,  institute  proceedings  in  Equity  re- 
lating to  the  trust  property,  without  making  the  cestui  qui  trusts 
parties  to  the  proceeding  (/).  Thus,  where  a  bill  is  filed  by  trus-  Jq  biiu  for 
tees  for  sale,  against  a  purchaser,  for  a  specific  performance  of  specific  per- 

,  .        .  i.   ,  ,  .    formancc  unJer 

the  contract,  the  cestui  qui  trusts  of  the  pttrcha8e<*money  must  trusts  for  sale. 

be  parties  unless  there  is  a  clause  in  the  trust-deed  declaring  the  Seeut  where  re  • 

receipt  of  the  tiiistees  to  be  a  sufficient  discharge,  which  is  con-  ^eipts  of  trus- 
.,,  -,        .,,  ,         /.,  ,,  .       tees  are  dis- 

sidered  as  a  declaration  by  the  author  of  the  trust,  that  the  receipt  charges. 

of  the  persons  beneficially  interested  in  the  produce  of  the  sale 
shall  not  be  necessary  (m) :  and  where  a  biU  was  filed  by  certain  Members  of  a 
persons,  describing  themselves  as  trustees  for  a  society  consist*  numerous 
ing  of  a  great  number  of  persons,  for  the  specific  performance 
of  an  agreement  entered  into  by  themselves  for  the  benefit 
of  the  society,  and  a  demurrer  was  put  in  because  the  members 
of  the  society  were  not  parties  to  the  suit,  upon  the  argu- 
ment of  which,  it  was  insisted  that   a    trustee   could    not 
file  a  bill  respecting  the  trust  property,  without  making  the  g^^^^  ^j,^^  ^ 
cestui  qui  trust  a  party ;  and  that,  although  the  members  of  bill  is  on  behalf 
the  society  were  so  numerous  that  it  was  not  practicable  to  make  otben.^'  ^ 
all  of  them  parties,  the  bill  ought  to  have  been  filed  by  some  of 
them  on  behalf  of  themselves  and  the  others,  and  that  it  did 
not  appear  by  the  bill  that  the  plaintiffiB  were  even  members 
of    the     society,    the  demurrer   was   upon  these    grounds 

(0  Kirk  V,  Clark,  Prec.  Cha.  275. 

(m)  Per  Sir  J.  Leach,  V.  C,  Calvcrly  v,  Phelp,  Mad.  &  Geld.  282. 
x4^- 
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Executor  of 
mortgagee. 


Heir  of  mort- 
gagee. 


Cestui  qui  truiti.  allowed  (o).  Upon  the  same  principle,  if  a  mortgagee  dies,  and 
his  heir  files  a  bill  of  foreclosare,  the  executor  of  the  mort- 
gagee must  be  a  party,  because,  although  at  law  the  legal 
right  to  the  estate  is  in  the  heir,  yet  in  equity  he  is  only  con- 
sidered as  a  trustee  for  the  executor,  who  is  the  person  entitled 
to  the  mortgage  money  (/?),  and  for  this  reason,  where  the  heir 
of  the  mortgagee  had  foreclosed  the  mortgagor  without  making 
the  executor  of  the  mortgagee  a  party,  and  a  bill  was  filed  by 
the  executor  against  the  heir,  the  land  was  decreed  to  the  exe- 
cutor (9).  It  seems,  however,  that  although  the  personal  re- 
presentative is  the  person  entitled  to  receive  the  money,  the 
heir  has  a  right  to  say  that  he  will  pay  o£F  the  mortgage  to 
the  executor,  and  take  the  benefit  of  the  foreclosure  him- 
self (r)  ;  and  for  this  reason  as  well  as  that  before  stated,  the 
heir  of  a  mortgagee  is  a  necessary  party  to  a  bill  of  foreclosure 
by  the  personal  representative,  unless  the  mortgagee  has  de- 
vised the  mortgaged  estate,  in  which  case,  as  we  have  seen, 
his  heir  is  not  a  necessary  party  to  a  bill  by  the  devisee  to 
foreclose  the  equity  of  redemption  (;). 

There  are  instances  in  which,  under  peculiar  circumstances, 
trustees  are  allowed  to  maintain  a  suit,  without  their  cestui  qui 
trusts^  as  in  the  case  before  mentioned,  of  trustees  under  a 
deed,  by  which  estates  are  vested  in  them  upon  trust  to  sell 
and  to  apply  the  produce  amongst  creditors  or  others,  with  a 
clause,  declaring  the  receipt  of  the  trustees  to  be  a  good  dis- 
charge to  the  purchasers  (t).  In  cases  also  where  the  interest 
of  the  cestui  qui  trust  is  collateral  to  the  rights  between  the 
plainti£P  and  the  defendant,  a  person  standing  in  the  place  of 


In  what  cases 
trustees  may 
sue  without 
cettui  qui  tnuit, 


(0)  Douglas  V.  Horefall,  2  S.  fit        (r)  Clerkson  v.  Bowyer,  2  Vera  67 
S.184. 

(«)  ReDvoize  v.  Cooper,  Mad.  & 
(p)  Freake  ».  Hearaey,  Nela.  93  ;    Geld.  871 ;  ante,  308. 
2  Freem.  180,  S.  C;  1  Ch.  Ca.  51, 

S.  C. ;  2  Eq.  Ca.  Ab.  77,  S.  C.  (0  ^ee  Calverly  p.  Phelp,  Mad-  & 

Geld.  229  ;  as  to  foreclosure  in  such 
(9)  Gobe  V.  Carlisle,  cited  2  Vera,    cases,  vuf«  pott,  S.  C. 
66. 
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tJUBtee  has  been  allowed  ta  maintain  a  suit  respecting  the  Ctuui<iuitru$u. 
trust  pix^rty,  without  making  the  persons  for  whom  he  is 
tmstee,  parties ;  thus  the  pawnee  of  a  chattel  or  his  re-  Pawnee,  or 
presentative  may  maintain  a  suit  for  the  chattel  without 
making  the  pawner  a  party.     And  so  in  the  case  of  Saville  depositee  of  a 
T.  Tancred{u)j  where  a  bill  was  brought  for  an  account,  and  ^^^^ 
for  tbe  deliTery  of  a  strong  box,  in  which  were  found  jewels, 
and  a  note  in  these  words :  **  Jewels  belonging  to  the  Duke 
of  DeTonshire,"  in  the  hands  of  Mr.  Saville,  whose  represen- 
tati?e  the  plaintiff  was,  and  in  whose  possession  they  had  been 
for  fifty  years,  and  an  objection  was  taken  that  the  Duke's 
lepresentatiTe  ought  to  have  been  a  party,  it  was  held  that  the 
plaintiff  might  sustain  the  suit  without  him.    And  upon  the  Trustee  suing 
same  principle,  where  one  of  two  trustees  had  been  prevailed  |^^™*^,JJ*" 
upon  by  bis  co-tnistee  to  transfer  the  trust  fund  into  his  name  not  necessary. 
alone,  and  the  co- trustee  afterwards  sold  the  stock,  and  re- 
ceived the  produce,  and  never  replaced  it ;  upon  a  bill  filed  by 
the  trustee  against  his  co-trustee  to  compel  him  to  replace  the 
stock,  a  demurrer  was  put  in,  on  the  groimd  that  the  cestui 
qui  tru$t$  of  the  fund  were  not  made  parties,  which  upon 
argument  was  overruled  (x). 

And  here  it  may  be  observed,  that  the  personal  representative  Personal  repre- 
ia  all  cases  represents  the  personal  estate  of  the  deceased,  and  ^"'^V^e  may 
is  entitled  to  sue  for  it  in  equity  as  well  as  law,  without  making  persons  bene- 
the  residuary  legatees,  or  any  of  the  other  persons  interested  in  ^'^^JL"'" 
it,  parties  to  the  suit.     For  this  reason,  where  a  woman  by  her 
will  gave  all  her  personal  estate  to  her  bastard  child,  and  made 
B.  &  C.  her  executors,  and  died ;  and  within  a  short  time  after 
the  bastard  died  intestate ;  upon  a  bill  filed  by  the  executor 
against  a  person  in  whose  hands  the  property  of  the  mother 
was,  praying  for  an  accountj  the  defendant  demurred,  because 
the  representative  of  the  bastard  and  the  Attorney-general 
were  not  parties  ;  and  the  demurrer  was  overruled,  it  being  held 
that  the  executor  was  legally  entitled  to  the  estate  of  his 
testatrix ;  and  though  this  may  be  in  trust  for  another,  yet  as  Even  though  h» 
the  executor  has  the  legal  title,  he  can  give  a  good  discharge 

(tt)  I  Vesey^  101  -,  8  Swanst.  141,      (s)  Franco  v.  Franco,  9  V«3S.  TT. 
S.C. 


IS  executor  in 
tnist. 
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Cestui  qui  trusts. 


Assignees  of 
bankrupts  or 
insolvent 
debtors. 


All  residuary 
legatees  must 
be  parties  in  a 
suit  by  one  for 
his  share. 


All  legatees 
whose  legacies 
are  charged  on 
real  estates. 

Trustees  forpay* 
meot  of  debts 
may  sue  without 
the  creditors. 


to  the  defendant  (y).  And  in  every  case,  an  executor,  though 
a  bare  trustee,  and  though  there  be  a  residuary  legatee,  is 
entitled  to  sue  for  the  personal  estate  in  equity  as  well  as  at 
law,  unless  the  cestui  qui  trusts  will  oppose  it  (z). 

The  same  principle  applies  to  the  cases  of  assignees  of  bank- 
rupts or  insolvent  debtors,  who  may  either  maintain  or  defend 
suits  relating  to  the  estates  vested  in  them  as  such  assignees, 
without  the  creditors  for  whom  they  are  trustees  being  made 
parties  to  the  suit  (a).  Nor  is  it  necessary  in  such  case,  that  the 
bankrupt  or  insolvent,  though  interested  in  the  residue,  should 
be  before  the  Court  (^),  though,  from  a  decision  in  Mr.  Vernon's 
Reports,  it  appears  to  have  been  formerly  considered  necessary 
in  suits  by  assignees  to  have  the  bankrupt  before  the  Court  (c). 
Where,  however,  creditors,  instead  of  seeking  relief  under  the 
Commission,  proceed  at  law  against  the  bankrupt,  the  bankrupt 
may  file  a  bill  of  discovery  in  aid  of  his  defence  at  law,  and  for 
an  injunction ;  and  where  there  are  complicated  accounts,  he 
may  pray  to  have  them  taken,  and  to  have  tiie  balance  due  to 
him  from  the  defendants  set  off  against  the  demand  of  the  credi- 
tors, without  making  his  assignees  parties  {d)^  but  be  cannot 
pray  to  have  the  balance  paid  to  him,  because  that  belongs  to 
his  assignees. 

The  rule,  that  where  the  persons,  by  law  entitled  to 
represent  the  personal  estate,  is  the  party  suing,  legatees  or 
other  persons  interested  in  the  estate  need  not  be  parties,  does 
not  extend  to  the  case  of  a  residuary  legatee  suing  for  his 
share  of  the  residue,  in  which  case,  as  we  have  seen,  it  is  neces- 
sary that  all  the  residuary  legatees  should  be  before  the  Court. 
Nor  does  it  apply  to  real  estates ;  therefore  where  legacies  are 
charged  upon  real  estates,  it  will  not  be  sufficient  to  bring  the 
executors  before  the  Court,  but  all  the  other  legatees  must  be 
parties  {e) ;  it  seems,  however,  that  trustees  of  a  real  estate  for 
payment  of  debts,  may  sustain  a  suit,  either  as  plainti&  or 


(y)  JoDesv.Goodchild,9P.Wms. 
83. 
(t)  Ibid.  48. 

(a)  Spraggw.Binkes,  6  Ves.  68T. 

(b)  3  P.  Wms.  811,  til  ntftii. 


(c)  Sharpe«.Gamon,Syeni.3S; 
lEq.Ca.Ab.72;  P1.7.S.C.- 

(d)  Lowndes  p.  Taylor,  1  Mad. 
423. 

(•)  Morse  v,  Sadler,  I  Cox.  352. 
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defendants,  without  bringing  before  the  Court  the  creditors  or  Cestaiquitrum 

legatees  for  whom  they  are  trustees  (/ ) .  ^         ' 

But  although  in  ordinary  cases  the  executor  represents  the  Appointees 

whole  personal  estate,  and  no  legatee  need  be  a  party,  because  "°«^«' **»«  *"I1 
,  ,  ,         ,,,,,,,.  of  dif  erne  covert. 

the  personal  estate  may  be  exhausted  by  the  debts,  and  the  mte- 

rest  of  the  legatee  is  therefore  uncertain,  the  appointees  under 
the  will  oi^feme  covert  are  in  a  di£Perent  situation,  their  inte- 
rest cannot  be  defeated  by  debts,  and  they  are  in  the  common 
situation  of  ce^fut  qui  trusts,  and  must  be  made  parties ;  there- 
fore, where  the  administrator  with  the  will  annexed  of  a  married 
woman,  filed  a  bill,  praying  that  the  defendants  might  pay  over 
to  him  a  sum  of  money,  as  to  which  a  testamentary  appointment 
had  been  executed  by  the  testatrix,  by  virtue  of  a  power  in  her 
marriage  settlement,  without  making  the  appointees  parties, 
the  Court  ordend  the  case  to  stand  over,  with  leave  for  the 
plaintiff  to  amend  by  bringing  the  appointees  before  the 
Court  (ff).  Where,  however,  the  appointees  were  very  nume- 
rous, and  the  bill  was  filed  by  some  of  them  on  behalf  of  them- 
selves and  the  others,  the  Court  dispensed  with  the  general 
rule  which  required  them  all  to  be  parties  (A).  It  is  to  be  ob- 
served, that  in  Craker  v.  Parrott  (i),  on  a  bill  filed  by  one  of 
four  children,  who  were  appointees  of  their  mother,  to  set  aside 
the  appointment  on  account  of  the  un^mess  of  the  distribu- 
tion, it  was  held  that  ail  the  other  children  who  were  appointees 
need  not  be  parties,  because  they  might  go  in  before  the  Master. 

But  although  an  executor  or  administrator,  as  representing  £xecuton 
the  personal  estate  and  all  those  interested  in  it,  may  sue  for  iill  join; 
the  recovery  of  any  part  of  that  estate  without  mi^ng  the 
persons  beneficially  interested  parties  to  the  proceeding,  yet 
where  there  are  more  than  one  executor  or  administrator,  one 
cannot  maintain  a  suit  alone  without  the  others  {It) ;   and  although  one  he 
where  to  a  bill  filed  by  one  executor,  a  demurrer  was  put  ui  in£uit. 
in  on  the  ground  that  a  co-executor,  who  was  an  infant,  was 
no  party,  the  bill  was  ordered  to  be  amended  (/).      Where,  ^^^^  executore 
however,  one  executor  of  several  has  alone  proved,  he  may  who  have  not 

proved. 


i 


/)  Lord  Red.  142.  (0  2  Cha.  Ca.  228. 

>)  Court  V  Jeffery,  1 S.  &  S.  106.        {k)  Offlcy  v.  Jenney,  3  Cha.  Rep. 
(ft)  Manning  v.  Thcsiger,  1  S.  &    02. 


S.  106.  ^  (i)  Ibid. 
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All  iheexe- 
ruUiM  need  not 
be  co-plairjtifls. 


Cnthiquitrvitt.  sue  withont  making  the  other  executors  parties,  althon^h  thpr 
have  not  renouncefl  (m).  In  this  respect,  the  rule  of  Courta 
of  Equity  18  different  from  that  of  CotirtB  of  Law,  as  there,  if 
there  he  several  executors  or  administrators,  they  most  all  join 
in  hringing*  actions,  though  some  hare  not  proved  the  will,  or 
hare  refused  before  the  ordinary  (n).  In  another  respect  also, 
the  rules  adopted  by  Courts  of  Equity  differ  from  those  of 
Courts  of  Law  in  matters  of  this  description,  because  at  law, 
all  persons  having  a  joint  interest,  must  join  in  an  action  as 
plaintiffs :  but  in  cqnity  it  is  sufficient  that  all  parties  interested 
in  the  subject  of  the  suit  should  be  before  the  Court  either  as 
plaintiffs  or  defendants ;  therefore  one  of  two  ormore  assignees 
of  a  bankrupt  may  sue  in  equity  without  his  co-assignees, 
provided  they  are  made  defendants  (o),  and  so  one  executor 
may  sue  without  his  co-executor  joining,  if  the  co-executor 
be  made  a  defendant.  It  appears,  that  in  a  case  of  this 
description,  Lord  Thurlow  at  first  doubted  whether  the  co- 
executor  was  entitled  to  his  costs,  but  that  be  at  length 
ordered  them  to  be  paid  to  him  (p). 

It  may  be  collected  from  several  of  the  preceding  cases,  that 
although  it  is  necessary  to  have  before  the  Court  all  persons 
claiming  concurrent  interests  with  the  plaintiff,  yet  it  is  not 
requisite,  in  order  to  make  a  person  a  necessary  party,  that 
such  interest  should  be  immediate,  it  will  equally  applji 
whether  the  interest  be  in  possession,  remainder  or  revenion ; 
and  upon  this  principle  it  is  held,  that  in  all  cases  in  which 
an  estate  is  claimed,  against  another,  by  a  person  deriving 
title  under  a  settlement,  made  either  by  deed  or  will,  it  is  ne- 
cessary to  make  all  the  persons  claiming  under  such  settle- 
ment parties  to  the  suit,  down  to  the  person  entitled  to  tke 
first  vested  estate  of  inheritance ,  either  in  fee  or  in  taU,  inclu- 


Hilt  maxt  Ik* 
parlK'H,  eitlH.'f 
plaintiff  or  de- 
fendant. 


Persons  entitled 
in  remainder  or 
rcversiuo. 


(m)  Davies  v.  Williams,  1  Sim.  5. 
But  where  a  peraoo  deriset  that  his 
executors  should  sell  his  land,  and 
leaves  two  eiecutors,  ^ae  whereof 
Jics  and  the  other  renounces,  and* 
administrutioQ  is  granted  to  A  ,  who 
brings  a  bill  agaiust  the  hen  to  com- 
pel a  sale,  it  s  ems  doubtful  whether 
the  lenounclng  executor,  in  whom  the 
power  of  sale  collateral  to  the  execu- 


torship was  vested,  ought  not  to  be 
made  a  party.  Yatet  f.  Conptoo, 
2  P.  W.  308.  . 

^»)  Knby  V.  Stanton,  9  YouBge& 
Jerv  77  J  and  vide  Williams  on 
Executors  and  Admioistraton,  1U^« 
and  liiu  ca^'ea  there  cited. 

(o)  Wilkins?.  Fry,  I  Mer.J44. 

(p)  IMouut  V.  Burrow,  S  Wro. 
C.  C.  90. 
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«we.     Upon  this  principle,  where  a  hill  wa»  filed  for  the  exe-  Persona  entitled 

.  f,  i.  1.  1    i_  T         *o  remainder  or 

cution  of  a  trust  for  settling  an  estate  on  several  hranches  reveri^ion. 

of  a  familjy  it  was. held  necessary  to  make  the  first  person    '         ^        ' 

entitled  to  the  inheritanoey  a  party  (9).    And  where  A.  was 

tenant  for  years,  with  remainder  to  B.  for  life,  with  remainder 

to  C.  in  fee,  and  B.  hrought  a  bill  against  A.  for  an  ii^unction 

to  restrain  his  committiAg  waste,  it  was  held  that  the  renuunder- 

man,  or  reyersioner  in  fee,  ought  to  be  before. the  Court  (r). 

It  is  not  however  necessary,  in  such  cases,  to  bring  before  the  But  not  after 
Court  any  person  entitled  in  remainder  or  reversion  after  the  first  ^^  ^tance^ 
vested  estate  of  inheritance,  because  such  person  is  considered 
sufficient  to  support  all  those  who  are  in  remainder  behind  him  ; 
and  where  an  exception  was  taken  to  a  bill,  for  want  of  proper 
parties,  because  %  remainder-man  expectant  upon  an  estate 
tail  was  not  a  party ;  the  exception  was  over-ruled,  because 
such  a  remainder-man  is  not  regarded  in  equity  (s). 

It  is  to  be  observed,  that  although  in  cases  of  this  descrip-  Persons  entitled 
tion,  the  first  person  in  existence  who  is  entitled  to  a  vested  to  intermediate 
estate  of  inheritance,  is  sufficient  to  represent  all  remainders  ^  ^ 
behind  him,  yet  it  is  necessary,  that  all  persons  entitled  to  inter- 
mediate estates,  prior  to  the  first  vested  estate  of  inheritance, 
should  be  before  the  Court ;  thus,  where  a  marriage  settlement 
was  made  of  lands  on  the  husband  for  life,  remainder  to  the  wife 
for  life,  with  divers  remainders  over,  and  a  bill  was  brought  by 
the  husband,  in  order  to  have  the  opinion  of  the  Court  whether 
a  certain  parcel  of  land  was  not  intended  to  be  included  in  the 
settlement,  and  the  wife  was  not  a  party,  the  case  was  ordered 
to  stand  over,  in  order  that  she  might  be  made  a  party,  the 
Court  being  of  opinion,  that  if  a  decree  should  be  made  against 
the  husband,  it  would  not  bind  her  (^) ;  and  so,  where  a  bill 
was  brought  by  a  son,  who  was  remainder-man  in  tail  under  a 
settlement,  against  his  father,  who  was  tenant  for  life  under  the 
same  settlement,  to  have  the  title-deeds  brought  into  Court 
that  they,  might  be  forthcoming  for  the  benefit  of  all  parties 
interested ;  and  objections  were  taken  for  want  of  parties,  one 

(q)  T'xuch  V.  Finch,  9  Ves.  492.  on  Injunctions,  I6S. 

(r)  By  Lord  King,  in  Mollineuz  (<)  Anon.  8  £q.  Ca.  Ab.  106. 

V.  Powell  cited  3   I'.  Wma.  968,  a.  (<)  Herring  «.  Yeo,  1  Atk.  MO. 
Sed  vidM  1  Dick.  107.  198,  and  Edva 
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Persons  entitled 
in  remainder  or 
reversion. 


Incumbrancers 
upon  an  estate 
Uil. 


Persons  claim- 
ing under  exe- 
cutory limita- 
tions* 


Executory 
devisees  not  in 
being,  bound 
by  decree 
against  inherit- 
ance. 


of  which  was,  that  a  daughter  of  the  defendant,  who  was  inte- 
rested in  a  trust  term  for  years,  prior  to  the  limitation  to  the 
plaintiff  was  not  before  the  Court,  Lord  Hardwicke  held  the 
objection  good  (u). 

Another  objection  in  the  same  case  was,  because  certain 
annuitants  of  the  son,  upon  his  reversion  after  the  death  of  his 
father,  were  not  parties,  aud  Lord  Hardwicke  held,  that  he 
could  not  make  the  order  prayed  until  the  annuitants  were  first 
heard,  and  that  consequently  the  objection  must  be  allowed  (x). 
From  this  it  would  seem,  that  although  a  remainder-man  in 
tail,  may  maintain  a  suit  without  bringing  the  persons  entitled 
to  subsequent  remainders  before  the  Court,  yet  if  he  has 
charged  or  incumbered  his  estate  in  remainder,  the  persons 
interested  in  such  charge  or  incumbrance  mast  be  parties ;  and 
it  is  held,  that  a  person  claiming  under  a  limitation  by  way  of 
executory  devise,  not  subject  to  any  preceding  estate  of  inhe* 
ritance  by  which  it  may  be  defeated,  must  be  a  party  to  a  suit 
in  which  his  rights  are  involved  (y) ;  but  executory  devises  to 
persons  not  in  esse^  may  be  bound  by  a  decree  against  the  first 
estate  of  inheritance.  Where  the  intermediate  estate  is  con- 
tingent, and  the  person  to  take  is  not  ascertained,  it  is  sufficient 
to  have  before  the  Court  the  trustees  to  support  the  contingent 
remainder,  together  with  the  first  penon  in  esse  entitled  to  the 
first  vested  estate  of  inheritance  (z).  Lord  Hardwicke,  in 
Hopkins  V.  Hopkins  (a),  states  the  practice  upon  this  point : 
'Mf  (says  he),  there  are  ever  so  many  contingent  limi- 
tations of  a  trust,  it  is  an  established  rule,  that  it  is  sufficient 
to  bring  the  trustees  before  the  Court,  together  with  him  in 
whom  the  first  remainder  of  the  inheritance  is  vested ;  and 
they  that  may  come  after  will  be  bound  by  the  decree,  though 
not  in  esse,  unless  there  be  fraud  or  collusion  between  the  trus- 
tees, and  the  first  person  in  whom  the  remainder  of  the  inhe- 
ritance b  vested." 

Thus,  in  Lord  Ckolmondeley  v.  Lord  Clintonifi)^  in  which 
the  estate  which  was  the  subject  of  litigation  was  settled  upon 
Baron  Clinton  for  life,  and,  after  remainders  to  his  children  (who 


(u)  Pyncent  o.  Pyncent,  9  Atk. 
571. 


(x)  Ibid. 

(^)  Lord  Red.  141. 


(t)  Lord  Cholmondeley  v.  Lord 
Clinton,  2  J.  &  W.  1. 
(all  1  Atk.  690. 
(6)  Ubitupra, 
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were  anbom)  and  their  hein  in  tail,  upon  the  penon  who  shoiild  p^nons  entitled 

then  be  entitled  to  claim  as  Baron  Clinton  in  tail,  with  nltimate  reversion. 

remainder  to  the  existing  Lord  Clinton  in  fee,  it  was  objected  ' " ' 

that  the  person  presumptively  entitled  to  the  barony,  ought 

to  hare  been  a  party;  but  Sir  William  Grant  over-ruled  the 

objection  upon  the  ground  above  stated. 

If  a  penon  entitled  to  an  interest  prior  in  limitation  to  any  Penoos  entitled 

estate  of  inheritance  before  the  Court,  should  be  bom  pending  to  mtennediaie 
-        .      _  ,    ,         ,         *        ,     ^         ,  estates  comiog 

the  sut,  that  person  must  be  brought  before  the  Court  by  sup-  into  esse. 

plemental  bill  (b) ;  and  if  the  first  tenant  in  tail,  who  is  plain- 
tiff in  a  suit,  dies  without  issue  before  the  termination  of 
the  suit,  the  next  remainder-man  in  tail,  although  he  claims 
by  new  limitation,  and  not  through  the  first  plaintiff  as  his 
issue,  is  entitled  to  continue  the  suit  of  the  former  tenant  in 
tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evidence 
and  proceedings  in  the  former  suit  (c). 

In  all  the  preceding  cases  the  rights  of  the  several  parties  Persons  claim- 
to  the  subject-matter  in  litigation  were  consistent  with  each  y'^tith^ 
other,  and  were  the  result  of  the  same  state  of  facts,  so  that 
the  same  evidence  which  would  establish  those  facts  would 
establish  the  rights  of  all  the  parties  to  maintain  the  litigation  ; 
the  rules,  therefore,  of  equity,  require  that  all  those  parties  so 
deriving  their  right  of  litigation  from  the  same  facts,  should 
be  brought  before  the  Court,  in  order  that  such  their  rights 
may  be  simultaneously  disposed  of.  In  cases,  however,  where 
the  claims  of  the  several  parties  claiming  the  subject-matter 
of  the  suit  do  not  arise  out  of  the  same  state  of  circumstances, 
but  can  only  be  supported  upon  grounds  which  are  inconsistent 
with  each  other ;  so  that  if  the  grounds  upon  whidi  the  plaintiff 
supports  his  claim  be  correct,  the  case  relied  upon  by  the  other 
parties  claiming  the  same  thing  cannot  be  supported,  then  such 
other  parties  need  not  be  brought  before  the  Court.  And 
the  reason  of  this  is  obvious,  for  if  a  plaintiff  resting  his 
case  upon  a  particular  title,  which  is  inconsistent  with  the 
title  set  up  by  the  other  claimants,  is  able  to  establish 
the  truth  of  his  case  by  evidence,  he  will  be  entitled  to  a 
decree  against  the  defendant  whom  he  sues  ;  if  he  is  not  in  a 

(6)  Lord  Red.  141 .  (c)  Lloyd  v.  Johnes,  9  Ves.  58. 
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Persons  claim-     gituation  to  establish  his  case,   his  bill  mtist  of  course  be 
Latent  Utl'es.    "  dismissed,  and  the  circumstance  of  his  having  brought  other 

' V '   parties  claiming  under  a  different  title  before  the   Court, 

would  be  of  no  advantage  to  the  defendant  principally  sued, 
because,  if  the  plaintiff  fails  in  his  claim,  the  bill  must  be  dis- 
missed as  against  them  as  veil  as  against  the  principal  defend- 
ant, and  such  dismissal  can  be  no  bar  to  prevent  the  other  parties, 
themselves,  from  asserting  their  claim  against  the  defendant. 
Impropriator,  ID  This  principle  was  acted  upon  by  the  late  Lord  Chief  Baron 

a  suit  by  vicar     Richards,  in  the  case  of  Williamsonv.  Lord  Lonsdale  {d\  which 
for  tithes.  ./..,,  .  .  .        i.       .  ,  j  t- 

was  a  suit  filed  by  a  vicar  against  occupiers  for  tithes,  and  his 

Lordship  refused  to  give  an  impropriator,  who  had  been  made  a 
party  to  the  suit,  his  costs  at  the  hearing,  on  the  ground  that 
he  ought  to  have  demurred  to  the  bill.  In  that  case  it  was 
clear  that  the  vicar  could  only  recover  the  tithes  sought,  under 
an  endowment,  the  existence  of  which  he  must  have  esta- 
blished by  proof  before  he  could  have  obtained  a  decree 
against  the  occupier.  This  proof,  at  the  same  time  that  it 
showed  his  right  to  a  decree  against  the  occupier,  showed 
also  that  he  had  no  right  to  any  decree  against  the  impro- 
priator, so  that  the  bill,  as  against  the  impropriator,  must 
have  been  dismissed,  and  such  dismissal  would  have  been  no 
bar  to  any  subsequent  proceedings  by  the  impropriator,  against 
his  co-defendant.  The  same  rule  was  afterwards  acted  upon 
by  the  same  learned  Judge  in  a  subsequent  case  of  Patch  v. 
Dalton(e)j  which  was  the  case  of  a  suit  for  tithes  by  a  vicar 
against  an  occupier,  who  set  up,  by  way  of  defence,  a  right  in 
the  rector. 

It  is  right  here  to  observe,  that  the  authority  of  these  deci- 
sions has  since  been  called  into  question  by  Sir  Thomas  Plu- 
mer,  in  the  case  of  Daws  v.  Benn  (/).  In  that  case  a  bill 
was  filed  by  an  impropriator  against  an  occupier  for  tithes,  who 
set  up,  by  way  of  defence,  a  demand  made  upon  him  by  the 
vicar,  to  whom  he  had  paid  the  tithes  in  question.  Upon  the 
answer  coming  in,  the  vicar  was  made  a  party,  but  died  before 


Vicar,  in  suits 
by  impropriator. 


(d)  Darnell's  Ezch.  Rep.  171  ; 
0  Pri.  187,  S.C.  Vid€  ttinm  Wil 
Hams  V.  Price,  Dan.  13  ;  4  Pri.  150 ; 
and  Carte  v.  Ball,  8  Atk.  500. 


(«)  Seaee,  Jan.  1810,  cited  1  Jac. 
U  W.515. 

(/)  1  Jac.  &  W.  51S. 


Digitized  by 


Google 


Penons  hating  concurrent  InteresU  with  the  Plaintiff.  321 

the  catue  came  on.  At  the  hearing,  it  was  objected  that  the  .^'^"^  claim- 
new  Ticar  and  the  representatiyes  of  the  late  vicar  ought  to  be  usteot  titles.  ^ 
partiea,  in  answer  to  which,  the  aboye  cases  before  Lord  Chief 
Baron  Richards  were  cited ;  but  the  Master  of  the  Rolls 
allowed  the  objection,  to  the  extent  of  considering  the  pre-* 
sent  vicar  a  necessary  party,  but  obaerved,  that  as  the  sum 
received  by  the  late  vicar  was  very  small,  his  representatives 
might  be  dispensed  with.  It  is  to  be  remarked,  however, 
that  in  giving  his  judgment,  the  learned  Judge  expressly 
saidy  that  the  opinion  of  the  Lord  Chief  Baron  was  entitled 
to  very  great  weight  and  consideration,  and  ought  not  to  be 
disturbed,  and  that  he  did  not  wish  it  to  be  understood 
that  Uieie  is  any  general  rule  always  to  make  a  vicar  a 
defendant,  as  such  a  rule  would  be  very  inconvenient;  for 
this  was  a  usual  mode  of  recovering  tithes,  and  as  the  suit 
involved  no  question  of  right,  it  would  be  quite  unnecessary, 
and  would  only  be  to  load  the  proceedings  with  additional  ex- 
pense. His  Honor,  in  fact,  decided  the  case  upon  the  spe- 
cial circumstances,  of  which  a  very  strong  one  was,  that  an 
action  at  law  had  already  been  brought  against  the  occupier 
for  the  purpose  of  deciding  the  right,  in  which  the  rector  had 
been  nonsuited,  so  that  this  was  the  second  suit  which  the  oc- 
cupier had  been  subjected  to,  and  it  was  considered  very  hard 
upon  him  to  be  thus  harassed  without  having  the  real  question 
decided  in  such  a  manner  that  he  might  be  made  safe  in  paying 
one  of  the  parties.  ''  In  such  a  case,  (His  Honor  observed,)  to 
determine  it  behind  the  back  of  the  vicar  would  be  doing  no^ 
thing ;  he  will  not  be  bound,  and  besides  that,  he  may  have  in 
his  possession  all  the  evidence  required  by  the  defendant,  and 
although  it  might  be  said  that  by  suhpcena  he  may  be  made 
to  produce  it,  yet  we  all  know  the  difficulty  of  that  course  of 
proceeding ;  even  if  you  know  what  documents  there  are^  so  as 
to  be  able  to  specify  them,  it  may  then  be  a  question,  whe- 
ther he  can  be  obliged  to  produce  them ;  it  is  therefore  highly 
necessary,  if  the  plaintiff  will  agitate  the  question  again,  that 
he  should  do  it  in  a  manner  in  which  the  right  may  be  de- 
termined. It  will  not  otherwise  answer  his  purpose,  for  ho 
does  not  institute  the  suit  for  the  sake  of  the  3  /.  \5s.,  but  to 
have  the  right  decided,  and  this  can  only  be  done  between  the 
vox,.  I.  Y 
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Persons  clum*    parties  who  contest  it.     Accordingly,  the  bill  stateB  the  claim 
'"sistenttiUes.  *  of  the  ricar,  puts  it  in  ififlae,  and  makes  him  a  defendant/' 

' V ^        The  inference  to  be  drawn  from  this  case  before  Sir  Thomas 

Plomer,  amounts  therefore  to  nothing  more  than  this,  viz, 
that  in  general,  on  a  bill  filed  by  an  impropriate  rector  for  the 
recovery  of  tithes  from  an  occupier,  the  vicar  ia  an  unnecessary 
party,  and  so  is  the  impropriator  to  a  bill  of  the  same  nature 
by  a  vicar,  unless  the  object  of  the  suit  is  to  decide  the  right 
as  between  the  vicar  and  impropriator,  in  which  case  it  appears 
to  have  been  the  opinion  of  Sir  Thomas  Plumer  that  they  must 
both  he  brought  before  the  Court.  With  great  deference, 
however,  to  so  great  an  authority,  it  does  appear  to  the  writer 
that  ihey  are  unnecessary  parties,  and  that  for  the  reason 
stated  by  the  Lord  Chief  Baron,  namely,  that  no  decree  could 
be  made  against  them ;  for  if  a  bill  be  filed  by  a  vicar  against 
an  occupier,  and  an  impropriator  be  made  a  party,  whatever 
the  result  of  the  suit  with  regard  to  the  occupier  may  be,  the 
only  result,  with  regard  to  the  impropriator,  must  be  the  dis- 
missal of  the  bill  against  him ;  and  so  with  respect  to  the  vicar 
in  a  suit  by  an  impropriator,  if  the  plainti£F  should  fail  in  his 
claim,  of  course  the  result  of  the  suit  must  be  the  dismissal  of 
his  bill  against  the  defendant,  and  if  he  should  succeed  as  hx 
as  the  vicar  is  concerned,  the  consequence  must  be  the  same, 
so  that  the  dismissal  of  the  suit  cannot  be  considered  as  decid- 
ing the  question.  It  is  to  be  observed,  that  in  the  same  case 
of  Dawes  v.  Benn  (^),  when  it  came  on  again  for  hearing, 
his  Honor's  opikiion  seems  to  have  experienced  a  considerable 
alteration.  It  appears  by  the  report  of  what  took  place 
upon  that  occasion,  that  notwithstanding  the  judgment  pro- 
nounced on  the  former  occasion,  the  plainti£F  did  not  avail 
himself  of  the  opportunity  given  him  of  bringing  the  new 
vicar  before  the  Court,  but  filed  a  bill  of  revivor  against  the 
representatives  of  the  fiormer  vicar,  and  in  consequence  an  ob- 
jection was  taken  because  the  existing  vicar  had  not  been  made 
a  party  pursuant  to  the  opinion  of  the  learned  Judge,  according 
to  which  it  was  necessary  that  he  should  be  before  the  Court  for 
the  purpose  of  supporting  the  right.    The  Master  of  the  Rolls, 

(g)  lJacob.95* 
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howerer,  idlowed  the  canae  to  go  on,  obMorving,  ^'iWe  are   P^noiit  dtiai- 

two  waja  of  ocmeideriiig  the  qucetion  of  the  neoeuity  of  mak-  "futeat  ^^ 

ing  the  vicar,  who  haa  become  auch  aiiioe  the  cOnuaencement  '         v 

of  the  suit,  a  party  to  it :  firat,  whether  it  ia  neceaaary  in 

laapeet  €i  the  right,  and  aeocmdly,  in  reapeot  of  the  accoont. 

Now  in  reapeet  of  the  right,  I  think  it  ia  not  neceaaary,  hecanae 

the  l»U  ia  for  an  account  only,  and  not  to  eatabliah  any  right) 

in  another  aiiit  there  may  be  another  deciaion,  bnt  the  yicai 

may  be  intereated  in  the  aoeonnt,  and  for  that  reaaon  may  be 

a  neceaaary  party."    Hia  Honor  then,  after  obaer?ing  that 

he  did  not  recoUect  any  caae  where  the  cirenmatance  of  a 

ricar  dying  before  the  hearing  had  occorrad,  ami  that  forta*. 

■ately  he  had  not  to  deal  with  the  difficulty  then,  aa  the  plains 

tiff  had  waived  the  account,  except  for  the  two  yeara  of  the 

incmnbenoy  of  the  fonner  vicar,  aaya,  ^'  the  auit  being  thua 

confined,  for  what  purpoae  ahould  the  vicar  be  made  a  party  ? 

It  would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a 

party  to  oonteat  the  right,  and  the  object  of  a  auit  now  ia 

leduced  to  an  account,  in  which  he  ia  not  intereated." 

In  a  more  recent  caae  befora  Sir  A.  Hart,  V.  C,  the  pro- 
priety  of  requiring  the  impropriator  to  be  a  party  to  a  auit  by  a 
vicar  for  tithea,  waa  folly  diacuaaed,  and  hia  Honor  expreaaed 
hia  ojMuion  to  be,  upon  the  authority  of  the  caaea  of  IFt/- 
Hams  V.  Price ^  and  WUliameon  v.  Lord  Lofnidale{h)  that  they 
ought  not  to  have  been  partiea  ;  and  he  gioanded  hia  opinion 
upon  the  very  reaaona  adopted  by  the  Lord  Chief  Baron,  in 
thoee  two  caaea,  in  the  firat  of  which  he  aaaigned  aa  a  reaaon, 
that  no  decree  could  be  made  againat  the  impropriator;  and  in 
the  aecond,  that  a  bill  for  an  account  of  tithea  waa  a  raeva 
peaaoaaory  bill  (»)• 

But  whether  it  be  or  be  not  improper  to  make  the  hnpro*  Improprltaor  or 
priator  a  party  to  a  bfll  for  tithea  by  a  vicar,  yet  if  he  ia  made  J^g^able  ^^^^^ 
a  party,  improperly  or  not,  and  doea  not  think  fit  to  demur,  or  their  own  co&ti, 
by  his  answer  to  inaiat  that  he  ought  not  to  be  made  a  party,  or 
enter  into  the  diacuaaion,  bnt  chooaea  to  join  in  an  aoawer 
with  the  occupiers,  and  to  suggest  and  prompt  their  defence, 

(A)  Vbi  supra,  (t)  Cooke  v.  Blunt,  2  Sim,  417. 
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PerMNu  claim*    ihe  qaestion  becomes  a  very  diifefent  one ;  and  tboaffh  no 

inir  under  incon*  ,,  ,         ...  ,i,       t.n*     i. 

iitteDt  titles,     ^ccount  can  be  decreed  against  hiniy  yet  it  would  be  difficult 

* " '    to  say  that  he  may  not  be  made  to  pay  the  costs  (j). 

Portionist  of  And  SO  if  a  person  not  being  an  impropriator ,  but  merely  a 

titbea.  portionist  of  tithes,  should  join  in  the  defence  of  a  suit  on 

the  ground  of  his  title,  and  the  defence  should  &il,  he  may  be 
oidered  to  pay  the  costs,  although  there  can  be  no  other  decree 
against  him  (k). 
Vicar  not  ^  It  is  to  be  obsenred  here,  that  where  a  bill  was  filed  by  the 

necessary  in  a     lessees  of  a  rector  against  the  occupiers  and  lay  impropriators 
tionist^against      ^^  ^  neighbouring  parish,  for  a  portion  of  the  great  and  small 
occupiers  and      tithes  in  that  parish,  it  was  held,  that  the  vicar  of  that  parish 
impropriator.       ^^g^^t  to  have  been  a  party,  as  he  mi^t  have  been  entitled  to 
the  small  tithes  (/) ;  it  is  submitted,  however,  that  upon  the 
principles  before  laid  down,  neither  the  rector  nor  the  vicar 
were  necessary  parties. 
Heir  at  law  ^^  ™^7  ^  ^^^  ^^^  ^®  invariable  practice  of  Courts  of 

of  a  devisor  Equity,  in  requiring  the  heir  at  law  to  be  a  party  to  a  suit  in 
to  a'iuit  r'eEIng  *^^  ^**^®  where  a  will  of  real  estate  is  sought  to  be  established^ 
to  lands  devisecL  is  at  variance  with  the  rule  above  laid  down,  that  persons 
claiming  under  titles  inconsbtent  with  those  of  the  plaintiff, 
although  they  may  be  in  a  situation  to  sue  the  defendant,  need 
not  be  made  parties  to  a  suit.  The  practice  with  regard  to 
heirs  at  law,  however,  arises  from  the  peculiar  principle 
adopted  by  Courts  of  Equity  in  cases  of  wills  relating  to  real 
estate,  which  they  will  not  carry  into  effect  till  the  due  execu- 
tion of  the  will  has  been  either  admitted  by  the  heir  or  proved 
agunst  him,  for  which  purpose  it  is  required  that  he  should 
be  made  an  adverse  party.  The  case  of  an  heir  at  law  is 
therefore  merely  an  exception  to  the  general  rule,  and  that  it 
is  so  is  evinced  by  the  fact,  that  where  a  testator  has  made  two 
wills,  containing  a  different  disposition  of  the  same  property, 
the  former  of  which  is  unrevoked  except  by  the  subsequent 
will,  it  is  not  necessary,  in  a  suit  to  establish  the  latter  will,  to 
make  those  claiming  under  the  former  will  parties,  though 

O)  Pir  Lord  Ch.  B.  Alexander,        (k)  Ibid. 
Wing  V.  Morrell,  M'Cleland  &  Y.        (/)  Baily  v.  Worrall.  Bunb.115. 
625. 
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they  are  equally  interested  in  disputing  the  latter  will  as  the    Penont  claim- 
...    V  tag  under  incon* 

heir  (m).  .     .i,i^m  titles 

With  respect  to  the  practice  aboye  alluded  to,  of  making   ' >^ ^ 

the  heir  at  law  a  party  in  suits  relating  to  real  estates  by 

devisees  and  persons  interested  under  a  will,  the  necessity  of 

adhering  to  it,'  where  it  is  practicable,  hlw  been  recognised  in  a 

ffreat  many  cases.    Therefore,  where  a  motion  was  made  on  the  ^  ^^^® 

title-deeds  of  de- 
part of  a  devisee  to  have  some  title-deeds  which  had  been  vised  estates  de^ 

brought  into  Court  delivered  up  to  him,  the  Court  nefused  to  li^^  ^P  to 
grant  it,  because  the  heir  was  not  a  party,  nor  had  he  notice, 
nor  was  the  will  established  against  him,  though  a  recovery 
had  been  suffered  under  it.     And  so  in  a  bill  by  creditors,  to  — ; — tohayetiie 
compel  a  sale  of  lands  devised  for  the  payment  of  debts,  it  is         tonclUa^t 
necessary  that  the  heir  should  be  a  party,  in  order  that  the  devised  for  pay- 
will  may  be  established  against  him,  as  otherwise  the  estate  °^°^ 
might  not  sell  for  so  much  money. 

And  even  where  the  suit  is  brought  against  the  devisee,  ^under  sta- 

nnder  the  statute  of  fraudulent  devises  (n),  the  heir  at  law  is  a  {"^  deviw^!*' 

necessary  party.  This,  however,  appears  to  have  been  decided 

merely  upon  the  ground  that  the  Act  of  Parliament  which 

makes  the  devised  estate  assets,  requires  the  heir  to  be  made 

a  defendant  in  an  action  at  law,  and  a  bill  in  equity  in  such 

ease  is  no  other  than  an  action  at  law  (o).    And  in  Gawler  v. 

Wade  (p\  Lord  Cowper  is  reported  to  have  said,  that  the  rule  is 

otherwise  where  there  is  no  heir ;  and  perhaps  it  might  be 

otherwise  too  if  the  bill  had  charged  that  the  plaintiff  had 

made  inquiry,  and  could  discover  no  heir. 

'   It  s^ems,  from  the  case  of  Warren  v.  Stawelly  above  referred   wheie 

to,  that  where  a  devisee  is  a  bankrupt,  the  bill  may  be  brought  ^^krupt 
against  the  assignee  and  the  heir  at  law,  and  that  the  bank- 
rupt devisee  need  not  be  a  party. 

But  although  the  heir  at  law  is  a  necessary  party  to  suits  Heirnot required 
instituted  for.  the  purpose  of  making  estates  which  have  been  'i***J^b*"deed'to 


pay  debts. 


(m)  Lord  Red.  139.    Lord  Redes-  oiden  of  the  Court  in  executing  the 

dale  appears  to  think  that  in  such  cases  Jatter  instrument.    Sed  vide  Devon* 

%he  persons  claiming  under  the  prior  sher  v.  Newenham ;  2  Sch.  &  Lef^ 

wiil  may,  if  their  right  is  insisteil  811. 

upon,  be  made  parties,  for  the  pur-  (n)  3  &  4  W.  h  M.  c.  14. 

pose  of  Quieting  the  Utle  and  of  pro-  (o)  Warren  v.  Stawell,  2  Atk.  125. 

tecting  those  who  may  act  uader  the  (p)  1  P.  Wms.  09.           .      .    „ 

Y  3 
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PcflODS  ChUIII" 

iog  under  iocon* 
ftbtent  titlM. 


where  a 

testator  has 
been  dead  seve- 
ral jean. 

Absence  of  heir 
of  devisor  not  a 
ground  of  ex- 
ception to  title ; 


but  it  is  a 
ground  of  ob« 
jection  to  the 
conveyance. 


In  what  casea 
Court  will 
establish  a  will 
without  the 
heir. 


Heir  not  bound 
unless  party. 


If  no  heir. 
Attorney-gene- 
ral. 


devised  subject  to  the  payment  of  debts,  he  is  not  a  necessary 
party  to  suits  instituted  by  creditors  claiming  under  a  deed 
whereby  estates  have  been  conveyed  to  trustees  to  sell  for 
payment  of  debts,  unless  he  is  entitled  to  the  surplus  of  the 
money  arising  finom  the  sale. 

Where  it  appeared  that  a  trustee  had  been  dead  several  years, 
and  that  the  freehold  lands  had  been  quietly  enjoyed  under 
the  will,  a  sale  was  declared  without  the  heir  being  a 
party  (p). 

It  seems  that  in  the  case  of  a  purdiase  under  adecree  msde 
upon  a  bill  of  this  description,  the  circumstances  of  the  heir 
of  the  testator  not  having  been  before  the  Court  when  the 
decree  was  pronounced,  although  a  good  objection  at  the 
hearing,  is  not  a  ground  of  exception  ko  the  title ;  though  if 
he  be  not  made  a  party  to  the  conveyance,  it  may  be  a  good 
ground  of  objection  to  the  conveyance  when  settled  by  the 
Master  (q). 

Although  it  was  formerly  the  practice,  where  the  heir  at  law 
was  abroad,  or  could  not  be  found,  to  direct  the  execution  of 
the  trusts  without  declaring  the  will  well  proved  (r),  yet  it 
seems  that  now  the  Court  will,  upon  due  proof  of  the  executioD 
of  the  will,  and  of  the  sanity  of  the  testator,  declare  the  will 
well  proved,  notwithstanding  the  absence  of  the  heir,  if  the 
Hftct  is  charged  in  the  bill  and  proved ;  because  directing  the 
devised  estate  to  be  sold,  is  in  effect  establishing  the  will,  and 
executing  the  trusts ;  and  the  heir  at  law,  when  he  appeaiS) 
must  get  rid  of  it  as  he  can  («). 

And  so  the  Court  will  declare  the  will  proved  upon  hearing  the 
evidence,  where  the  heir  at  law,  being  a  party,  makes  default. 

The  evidence,  however,  used  upon  that  occasion  will  be  no 
evidence  against  the  heir,  if  he  should  afterwards  set  up  a 
claim ;  nor  can  the  Court  by  such  a  decree,  in  any  manner 
ensure  the  title  under  it  against  his  rights  (t).  It  si  to  be 
observed  here,  that  if  no  heir  at  law  can  be  found,  the  Attor- 


(p)  Harris  «.Ing]edew,t  P. Wms. 
94. 

(f )  Wakeman  v.  The  Duchess  of 
Rutland,  3  Ves.2Sa. 

(r)  French  v.  Baron,  1  Dick.lSS; 
2  Atk.  lao,  S.  C. ;  Stokes  o.  Taylor, 


I  Dick.  S49  i  Cator  «.  Bntler,  9  Pick. 
488 ;  Braithwaite  v,  RobinsoD,  ibid.  n. 

(s)  Banister  v.  Way,  9  Dick.  699; 
Vid§  aec.  Williams  c.  Wbiogatcs,  t 
Bro.  C.C.  399. 

(I)  Lord  Red.  140. 
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iiejr-general  is  maally  made  a  party  to  a  bill  for  canying  the  Penooa  claim' 
tmsta  of  a  derae  of  real  estates  into  execution,  on  the  suppo*  ^'usteDUiSnr* 
sition  that  the  escheat  is  in  the  Crown,  if  the  will  set  up  by  *""^ —         ' 

the  hill  should  be  subject  to  impeachment.     If  any  person  ^  ^, 

should  claim  the  escheat  against  the  Crown,  that  person  may  jieraoQ  en- 
be  a  necessary  party  («).  ^^^^  ^  '^^^' 

The  rule  which  has  been  before  noticed,  that  persons  claim-  Efiect  of  the 
ing  under  titles  which  are  inconsistent  with  that  of  the  {^^u'^^^^^* 
plaintitf,  dionld  not  be  made  parties  to  a  suit,  eten  though  iDconsistent 
they  are  in  a  situation  to  molest  the  defendant  in  the  event  ^^^'^' 
of  the  phiintiff  being  unsuccessful  in  establishing  his  claim,  is 
equally  applicable  to  prohibit  their  being  made  parties  as  co- 
plainttfEi  or  as  defendants.  Thus  In  the  case  of  the  Attorney- 
general  ▼.  Tarrington  (x)y  where  an  infonnation  and  bill  was 
exhibited  in  the  Exchequer  by  the  King's  Attorney-general, 
and  the  Queen-dowager  and  her  trustees  as  plaintiffs,  against 
the  lessees  of  the  Queen,  of  certain  lands  which  had  been 
granted  to  her  by  the  Crown  for  her  jointure,  in  respect  of 
the  breach  of  the  covenants  in  their  leases,  it  was  held  that 
the  King  and  Queen-dowager  could  not  join,  because  their 
interests  were  several :  and  so  in  the  case  of  Lord  Cholnum-  Devisee  and 
deleg  v-  Lord  Clinton  (y),  where  a  bill  was  filed  by  two  persons,  ****'  **  '*"'• 
one  claiming  as  devisee,  and  the  other  as  heir  at  law ;  and 
the  question  was,  whether  they  could  maintain  a  suit  to  re- 
deem a  mortgage,  on  the  allegation  **  that  questions  having 
arisen  as  to  which  of  them  was  entitled  to  the  estate,  they 
had  agreed  to  divide  the  estate  between  them,"  Sir  Thomas 
Plnmer  strongly  expressed  his  opinion  that  the  Court  could 
not  proceed  on  a  bill  so  framed.  In  a  subsequent  case  between 
the  same  parties,  the  title  of  the  plaintiff  was  stated  in  the  samb 
way  as  in  the  first,  and  Lord  Eldon,  though  he  allowed  the  de- 
murrer which  was  put  in  to  the  bill  upon  other  grounds,  ex- 
pressed a  very  strong  opinion,  that  two  persons  claiming  the  same 
thing  by  different  titles,  but  averring  that  it  is  in  one  or  the 
other  of  them,  and  each  contending  that  it  was  in  himself,  could 
not  join  in  a  suit  as  co-plaintiffs.  His  Lordship  said,  '<  that  the 
difficulty  of  maintaining  a  suit  where  there  are  two  plaintiffs, 

(tt)  Loid  Red.  140.  (y)  ♦jac.  fie  W.  186. 

(y)  Uardres,  210. 
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Fenont  claim-    A.  and  B.,  and  each  asserting  the  title  to  be  in  him,  is  this,  that 
"ustenttitl^'^*  ^^ ^®  Court  decides  that  A.  is  entitled,  and  the  defendants  do 

* V -*  not  complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that 

decree  ?" 
Settlor  and  In  a  recent  case  before  the  Master  of  the  Rolls  (Sir  C.  C* 

Ruiuo  avoid*       ^^PJ^)*  where  a  bill  had  been  filed  by  the  settlor  in  a  voluntary 
a  settlement        settlement,  for  the  purpose  of  avoiding  the  settlement,  in  wdich 
27  Eliz.  V  4.      fli^other  person  claiming  as  a  purchaser,  under  the  27  Eliz.  c.  4» 
against  the  parties  entitled  under  the  voluntary  settlement, 
was  joined  as  a  co-plaintifif;  his  Honor  held,  that  as  the  set- 
tlement was  of  personal  property  it  was  not  within  the  statute, 
and  that,  consequently,  the  purchaser  not  having  the  protec* 
tion  of  the  statute,  could  not  have  a  better  title  than  the  settlor 
from  whom  he  purchased,  but  that  if  he  had  shown  a  good  title 
in  himself,  he  could  have  had  no  relief  in  that  suit,  having  as* 
sociated  himself  as  a  co-plaintiff  with  the  settlor;  it  having  been 
in  several  late  cases  decided,  that  under  such  circumstances, 
no  decree  can  be  made,  although  the  plaintiff  might,  in  a  suit 
in  which  he  was  sole  plaintiff,  have  been  entitled  to  relief  (z). 
Creditors  of  The  rule,  that  persons  claiming  under  different  titles  can- 

person  dtcea8«d  ^   ^^  |^  joined  as  plaintiffs  in  the  same  suit,  does  not  applv 
may  join  in  a  •»       ,  ,    .      .,         ,         ^    ,.    .  rr  j 

suit.  to  cases  where  their  titles,  though  distinct,  are  not  mcon* 

sistent  with  each  other.  Thus,  all  the  creditors  of  a  de« 
ceased  debtor,  although  they  claim  under  distinct  titles,  may 
be  joined  as  co-plaintiffs  in  the  same  suit,  to  administer  the 
assets  of  the  debtor,  although  it  is  not  necessary  that  they 
should  be  so  joined,  as  one  creditor  may  sue  for  his  debt 
against  the  personal  estate,  without  bringing  the  other  creditors 
One  creditor  before  the  Court  (a).  The  joining,  however,  of  several  credi* 
teh^alf"of*him-  *®"  "^  *^®  *""*  *'^^*'  although  it  might  save  the  expense  of 
self  and  others,  several  suits  by  different  creditors,  might  nevertheless,  where 
the  creditors  are  numerous,  be  productive  of  great  inconve- 
nience and  delay  by  reason  of  the  danger  which  would  exist 
of  continued  abatements.  Courts  of  Equity  have  therefore 
adopted  a  practice,  which  at  the  same  time  that  it  saves  the 
expense  of  several  suits  against  the  same  estate,  obviates  the 
risk  and  inconvenience  to  be  apprehended  from  joining  a  great 

(0  Bill  p.  CuertOD,  2  M.  &  K.        (a)  Anon.  3  Atk.  672 ^  Peacock  v. 
SOS.  Monk,  1  Ves.  127. 
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nmnber  of  individaals  as  plaintiffis,  by  allowing  one  or  more  of  In  what  cas«s 

ancli  individuala  to  file  a  bill  on  behalf  of  themselves  and  the  ^XoXm^ 

other  creditors  upon  the  same  estate,  for  an  account  and  ap-  self  and  others, 

plication  of  the  estate  of  a  deceased  debtor,  in  which  case  the  '         * 

decree  being  made  applicable  to  all  the  creditors,  the  others 

may  come  in  under  it  and  obtain  satisfaction  for  their  demands 

as  well  as  the  plaintiffs  in  the  suit ;  and  if  they  decline  to 

do  so,  they  will  be  excluded  the  benefit  of  the  decree  and  will 

yet  be  considered  bound  by  acts  done  under  its  authority  (6). 

It  is  matter  rather  of  convenience  than  indulgence,  to  permit 

such  a  suit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends 

to  prevent  several  suits  by  several  creditors,  which  might  be 

highly  inconvenient  in  the  administration  of  assets,  as  well  as 

burthensome  to  the  fund  to  be  administered ;  for  if  a  bill  be 

brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at 

law,  gain  a  preference  by  the  judgment  in  his  favour  over  the 

other  creditors  in  the  same  degree,  who  may  not  have  used 

equal  diligence  (c). 

The  same  principle  applies  where  the  demand  is  against  the  At  well  in  the 
real  as  well  as  the  personal  assets  (rf),  because,  strictly  speak-  ^  of  real  a» 
ing,  where  an  estate  is  liable  to  several  incumbrances,  or  estate, 
specialty  debts,  one  incumbrancer,  or  specialty  creditor,  can- 
not sue  without  bringing  the  others  before  the  Court,  which, 
when  the  creditors  are  numerous,  might  be  attended  with 
great  inconvenience  and  expense  (e),  and  it  has  been  extended 

(b)  Lord  Red*  1S5.  held  that  thit  is  cured  by  a  decree 

(c)  Ibid.  Vide  Attomey^general  directing  an  account  to  be  taken  of 
V.  Cornthwaite,  2  Cox.  46;  where  all  the  mortgages  and  incumbrances 
it  was  admitted  at  the  bar  that  where  affecting  the  estate.  Vide  Vin.  Ab. 
a  single  creditor  filen  a  bill  for  the  tit  Party  (B.)  ca.51.  And  in  Mar- 
payment  of  bis  own  debt  only,  the  tin  v.  Martin,  Lord  Haidwicke  said» 
Court  does  not  direct  a  general  ac-  that  on  a  bill  for  a  sale  for  the  satis- 
count  of  the  testator's  debts,  but  faction  of  a  bond  creditor,  not  only 
only  an  account  of  the  personal  estate  where  it  was  on  behalf  of  himself 
and  of  that  particular  debt,  which  is  and  others,  but  even  when  the  bill 
ordered  to  be  paid  in  a  course  of  was  for  the  satisfaction  of  his  own 
administration ;  and  all  debts  of  a  particular  debt,  the  constant  course 
higher  or  equal  nature  may  be  paid  of  the  Court  was  to  direct  an  account 
hy  the  executor,  and  allowed  him  in  of  all  the  bond  debts  of  the  testator 
Ills  discharge.  Vid§  etiam.  Gray  v*  or  intestate,  with  liberty  to  come  for 
Chiswell,  9yes.l23.  a  satisfaction.    Vide  Seton  on  De- 

(d)  Leigh  e.  Thomas,  2  Yes.  SIS.  crees,  85.    It  seems,  however,  upon 

(e)  Although  in  this  case  one  in-  more  recent  authorities,  that  a  single 
curobrancer  cannot  sue  without  mak-  bond  creditor  cannot  have  any  decree 
ing  the  rest  parties,  yet  it  has  been  at  all  against  the  real  estate.  ncieBcd* 
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In  what  cases 
one  may  sue  on 
behalf  of  him- 
self and  others. 


Creditors  under 
a  trust  deed. 


Joint  and  sepa- 
rate  creditors. 


In  suits  to 
marshall  assets. 


to  the  case  of  creditors  under  a  trust  deed  for  {kiyment  of  deots, 
a  few  of  whom  hare  been  permitted  to  sue  on  behalf  of  them- 
selves and  the  other  creditors  named  in  the  deed,  for  the 
execution  of  the  trusts,  although  one  creditor  could  not,  in 
that  case,  have  sued  for  his  single  demand  without  bringing 
the  other  creditors  before  the  Court  (y*). 

Upon  the  same  principle,  where  the  trust  fund  was  to  be 
distributed  amongst  the  joint  and  separate  creditors  of  a  firm, 
a  bill  of  this  description  was  permitted  by  one  creditor  only, 
on  behalf  of  himself  and  the  other  joint  and  separate  creditors, 
although  it  was  objected,  that  one  at  least  of  each  class  ought 
to  have  been  brought  before  the  Court  (^). 

It  is  to  be  observed,  that  in  suits  for  marshalling  assets, 
simple-contract  creditors  must  be  joined  as  plaintiffs,  as  well 
as  creditors  by  specialty ;  for  upon  a  bill  by  specialty  creditors 
only,  the  decree  would  be  merely  for  the  payment  of  the  debts 
out  of  the  personal  estate,  and  if  that  should  not  prove  suf- 
ficient for  Uie  purpose,  for  the  sale  and  application  of  the  real 
estate.  The  right  to  call  for  such  an  arrangement  of  the 
property  as  will  throw  those  who  have  debts  payable  out  of 
both  descriptions  of  estate  upon  the  real  estate,  in  order  that 
the  personalty  may  be  left  clear  for  those  whose  demands  are  only 
payable  out  of  the  personal  estate,  belongs  to  the  simple-con- 
tract creditors,  who  have  an  equity  either  to  compel  the  payment 
of  the  specialty  debts  out  of  the  real  estate,  or  else  to  stand  in 
the  place  of  the  specialty  creditors,  as  against  the  real  estate, 
for  so  much  of  the  personal  estate  as  they  shall  exhaust.  It 
is  proper,  therefore,  in  bills  of  this  nature,  to  file  them  in  the 
names  of  a  specialty  creditor  and  of  a  creditor  by  simple  con- 


ford  V.  Leigh,  9  Dick.  707;  Johnson 
V.  Complon»  4  Sim.  47.  On  a  bill  by 
a  judgment  creditor,  not  on  behalf  of 
himsuf  and  others,  against  the  heir  of 
the  conusor,  the  Court  will  only  direct 
a  sale  of  the  moiety.  Stileman  v. 
Andfews,2Atk.4T7.608.610;  Amb. 
IS,  S.C.;  Rowe  «.  Bant,  1  Dick. 
160;  Burroughs  «.  Elton,  11  Ves. 
tS :  O'Gorman  v.  Comyn,  2  Sch.  & 
Let*  ISO.  It  is  otherwise  where  there 
are  more  judgment  creditors  than  one. 
Burroughs  v.  Elton,  sujn-a.  So  upon 
a  bill  by  a  single  judgment  creditor 
against  the  conusor  to  set  aside  a 


fraudulent  conveyance,  the  Court 
will  only  eive  relief  as  to  a  moiety ; 
although  It  is  otherwise  where  there 
are  more  creditors  than  one.  Higgins 
r.  York  Buildings  Como.,  2  Atk.  107. 
Where  a  bill  has  been  filed  by  a  single 
bond  creditor  to  establish  his  claim 
against  the  real  estate  of  his  deceftsed 
debtor,  the  Court  has  permitted  it  to 
be  amended  by  makins  it  a  bill  "  on 
behalf  of  himself  and  of  the  other  spe- 
cialty creditors."  Johnson  v.  Comp- 
tnn,  ubi  supra. 

(/)  Conryr.Trist,  Lord  Red.  136. 

(g)  WcIdv.Bonham.2S.&S.91. 
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tract,  on  behalf  of  themMlves  and  of  all  othen  the  specialty  In  ^^^  cases 
and  eimple^contract  creditors.  behalf  of  him* 

By  analogy  to  the  case  of  criaditors,  a  legatee  is  permitted  to  aelf  and  others. 
sue  on  behalf  of  himself  and  the  other  legatees,  because,  as  he  Legatees  and 
might  sue  fbr  his  own  legacy  only,  a  snit  by  one  on  behalf  of  ^^^  ^^  ^^ 
all  the  legatees,  has  the  same  tendency  to  prevent  inconve^ 
nience  and  expense,  as  a  snit  by  one  creditor  on  behalf  of  all 
creditbrs  of  the  same  fund  (n).    For  the  same  reason,  where  it 
has  been  sought  to  apply  personal  estate  amongst  next  of  kin, 
or  amongst  persons  claiming  as  legatees  onder  a  general  de- 
scription, and  it  voky  be  nhcertain  who  are  the  persons  an* 
swering  that  description,  bills  have  been  admitted  by  one  claims- 
ant  on  behalf  of  hiitaself  and  of  othen  equally  interested  (o). 

But  the  right  of  a  few  to  represent  the  whole  is  by  no  Joint  proprietors 
confined  to  the  instances  of  creditors  uid  legatees  ( p)  *  ^^^  tradiog 


and  the  necessity  of  the  case  has  induced  the  Court,  especially 
of  late  years,  frequently  to  depart  from  the  general  rule,  in 
cases  where  a  strict  adherence  to  it  would  probably  amount  to 
a  denial  of  justice,  and  to  allow  a  few  persons  to  sue  on  be- 
half of  great  numbers  having  the  same  interest  (q) ;  thus  part 
of  the  proprietors  of  a  trading  undertaking,  where  the  shares 
had  been  split  or  divided  into  800,  were  permitted  to  maintain 
a  suit  on  behalf  of  themselves  and  others,  for  an  account  against 
some  of  their  co-partners,  without  bringing  the  whole  before 
the  Court  (r),  because  **  it  would  have  been  impracticable  to 
make  them  all  parties  by  name,  and  there  would  be  continual 
abatement  by  death  and  otherwise,  and  no  coming  at  justice,  if 
they  were  to  be  made  parties ;''  and  so  where  all  the  inhabitants  Inhabitanu  of 
of  a  parish  had  rights  of  common  under  a  trust,  a  suit  by  one  ^  P^"b^« 
on  behalf  of  Idmself  and  the  other  inhabitants  was  admitted  («) ; 
and  one  owner  of  lands  in  a  township  has  been  permitted  to  Owners  of 

sue  on  behalf  of  himself  and  the  others  to  establish  a  contri-  |^°^';  |°  V"^^ 

to  establish 

butory  modus  for  all  the  lands  there  (0*    Upon  the  same  prin-  a  modus. 

ciple  a  bill  was  allowed  by  the  captain  of  a  privateer  on  behalf  Crew  of  a  ship, 

in  suits  for 

(»)  Lord  Red.  1S6.  Society  of  Sutton  Coldfleld.  1  Ch.  Ca.  ^"**  ^^^' 

io)  Ibid.  188.  869.    It  has  been  doubted  whether 

(p)  See  6  Ves.  7T9.  the  Attorney-general  ought  not  to 

(q)  Lord  Red.  138.  have  been  a  party  to  that  suit.     Vide 

(r)  Chancey  v.  May,  Prec.  Ch.  Lord  Red.  137. 

593.  (t)  Chaytor  v»  Trinity  College,  3 

(i)  Blackham  v.  The  Waiden  and  Anst.  841. 
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la  what  cases 
one  may  sue  oa 
behalf  of  him- 
self and  others. 


Subscribers  or 
proprietors  of 
general  inslitu- 
tions. 


Of  necessary  PartUi  to  a  Suit : 

of  himself  and  of  all  other  the  mariners  and  persons  who  had 
signed  certain  articles  of  agreement  with  the  owners,  for  an 
account  and  distribution  of  the  prizes  made  by  the  ship  (tt). 
And  in  Llotfd  v.  Loaring  {x\  Lord  Eldon  held,  that  some  of 
the  members  of  a  lodge  of  freemasons,  or  of  one  of  the  inns  of 
court,  or  of  any  other  numerous  body  of  persons,  might  bus- 
tain  a  suit  on  behalf  of  themselves  and  the  others  for  the 
delivery  up  of  a  chattel  in  which  they  were  all  interested. 

In  Cockbum  v.  Thompson  (y),  which  was  the  case  of  a  bill 
filed  by  several  persons  on  behalf  of  themselves  and  of  all 
other  proprietors  of  the  Philanthropic  Annuity  Instiiution, 
&c,y  being  an  institution  formed  for  the  purchase  of  annuities 
for  lives  with  the  money  subscribed,  and  providing  that  the 
number  of  members  should  not  be  increased  above  50,000,  a 
plea  that  a  great  number  of  persons,  whose  names  were  stated^ 
were  proprietors  of  the  institution  and  ought  to  be  parties  to 
the  suit,  was  overruled.  In  giving  his  judgment  upon  that 
case,  Lord  Eldon  observes,  '^  Lord  Thurlow  determined  that 
the  general  principle  requires  a  residuary  legatee  to  bring 
before  the  Court  all  persons  interested  in  the  residue ;  but 
that  admits  of  exception  where  it  is  not  necessary  or  conve- 
nient that  all  should  be  before  the  Court,  as  in  Chancey  ▼. 
May  (z),  and  the  case  of  the  Waterworks  Company  (a).  If 
a  residue  had  been  left  equally  among  all  the  individual  mem- 
bers of  those  societies,  upon  the  same  ground  of  impractica- 
bility and  inconvenience,  it  would  be  competent  to  some  of 
them  to  file  a  bill  on  behalf  of  themselves  and  the  others, 
though  suing  as  residuary  legatees.  There  are  various  other 
cases;  a  bill  filed  by  a  lord  of  a  manor  against  some  of  hia 
tenants,  or  vice  versd  by  tenants  on  behalf  of  themselves  and 
the  others,  to  establish  some  right,  as  a  bill  with  regard  to 
suit  to  a  mill  (b) ;  a  bill  against  parishioners  for  tithes,  or 
by  some  parishioners,  to  establish  a  modus ;  another  class  of 
cases  is  that  of  persons  who,  though  not  a  corporation,  hare 


<tt)  Good  «.  Blewitt,  IS  Ves.  S07. 
In  that  case  the  bill  was  originally 
filed  by  ihe  captain  in  his  own  right, 
but  was  allowed  to  be  amended  by 
introducing  the  words,  "  on  behalf  of 
himself,"  Sec. 

(x)  6  Ves;  77$. 


(if)  16Ve8.  S2l. 

(«)  Prec.  Ch.  692.  ^       . 

(a)  City  of  London  v.  Ricbmood, 
2  Vern.42K 

(6)  Adair  ».  New  River  Companj, 
11  Ves.  444. 


Digitized  by 


Google 


Persons  having  concurrent  Interestt^th  the  Plaintiff.  d33 

thfii  appearance  of  it ;  assurance  societies,  each  being  an  m-  '^^  ^^^^  <^ss(» 
surer  of  the  others,  as  though  it  is  settled  by  the  Act  of  Par-  behalf  of  htm- 
liament  (c),  that  no  persons  beyond  a  certain  number  shall  »elf  and  athenj 
insure  as  a  company,  any  number  of  persons  may  associate 
for  the  insurance  of  each  other,  all  in  effect  participating  as  a 
partnership.  It  is  evident,  that  if  occasion  should  arise  to^ 
resort  here  for  an  account,  as  it  would  be  impossible  to  bring 
all  persons  interested,  the  suit  must  be  against  some  being 
proprietors  and  accountable  parties,  instituted  by  some  on  be- 
half of  all.  This  course  was  taken  in  the  case  of  the  Widows* 
Charity y  by  Lord  Thurlow  (d),  upon  which  I  observed  in  the 
late  case  of  the  Bakers*  Company,  The  former  arose  upon  an 
association  of  widows  contributing  to  a  fund  to  pay  them 
annuities.  When  this  fund  proved  insufficient,  every  sub- 
scriber who  had  not  been  a  member  long  enough  to  become  an 
annuitant,  and  the  representatives  of  those  who  were  dead,  had 
an  interest  to  state  her  title  in  order  to  recover  her  money ; 
but  that  difficulty  was  overcome  upon  this  principle,  that  it 
was  better  to  go  as  far  as  possible  towards  justice  than  to 
deny  it  altogether.  So  as  to  partnerships,  the  Court  will 
settle  the  account  between  those  parties  who  are  before  it,  and 
do  all  possible  justice.  The  principle  being  founded  in  con- 
venience, a  departure  from  it  has  been  said  to  be  justifiable, 
where  necessary,  and  in  all  these  cases  the  Court  has  not 
hesitated  to  depart  from  it,  with  the  view,  by  original  and  sub- 
sequent arrangement,  to  do  all  that  can  be  done  for  the  pur- 
poses of  justice,  rather  than  hold  that  no  justice  shall  subsist 
among  persons  who  may  have  entered  into  those  contracts.*' 

The  practice  adopted  by  the  Court  of  permitting  one  or  Exceptions  to 
nk>re  persons  to  represent  in  a  suit  all  who  have  similar  inte-  ^®  "^^' 
rests,  has  been  frequently  recognized  and  acted  upon  in  a 
variety  of  instances ;  but  it  is  not  to  be  considered  as  a  gene- 
ral principle,,  that  this  course  may  be  acted  upon  in  all  cases 
within  the  inconvenience  which  the  adoption  of  this  practice  piaintiif!and 
has  been  intended  to  avoid.     Where  a  bill  was'  filed  by  fire  those  for  whom 
persons,  on  behalf  of  themselves  and  the  other  shareholders  only^wiiKnees 
in  a  joint  stock  association,  not  established  by  Act  of  Parlia-  of  shares. 
ment,  who  had  by  deed  assigned  their  shares  to  the  plaintiffs, 

(e)  Stat.  6  Geo.  1.  c.  18   s.  12.        (rf)  Pearcc  r.  Piper,  17  Vcs.  1-15. 
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Id  whatcaMs 
one  caoDOt  sue 

on  behalf 

of  himself  and 

othen. 


Where  the 
relief  sought 
is  not  bene6cial 
to  the  whole. 


Where  the 
object  is  to 
dissolve  a 
partnership; 


—or  to  rescind 
a  contract  not 
necessarily 
disadvantageous 
to  all  > 


or  to  en- 
force claims 
which  are  not 
necessarily 
reasonable  with 
regard  to  all. 


and  oonatitated  tbe  plaintiffii  their  attornies  to  inatitate  suite, 
&c.y  in  order  to  give  efiiect  to  their  clainiy  but  npon  trust  for 
themselves,  Sir  J.  Leach  aUowed  a  demurrer^  because  the 
assignors  were  not  parties,  although  it  was  stated  in  the  bill 
that  they  were  very  numerous,  and  that  naming  them  as  par- 
ties on  the  record  would,  in  all  probability,  render  it  impossible 
for  the  plainti£b  to  obtain  a  decree  in  the  cause  (e). 

It  is  to  be  observed,  likewise,  that  in  order  to  enable  a 
plaintiff  to  sue  on  behalf  of  himself  and  others  who  stand  in 
the  same  relation  with  him  to  the  subject  of  the  suit,  it  must 
appear  that  the  relief  sought  by  him  is  beneficial  to  those  whom 
he  undertakes  to  represent,  as  in  the  case  of  Gray  y.  Ckap^ 
^  (/)  f  where  the  object  was  to  prevent  the  trustees  under  a 
Canal  Act,  from  committing  a  breach  of  trust;  and  in  Attar" 
ney- General  v.  Heelis{g),  where  the  object  was  to  avoid  the 
payment  of  a  rate,  in  which  it  was  held  that  eveiy  person 
assessed  had  one  common  interest ;  but  where  it  does  not 
appear  that  all  the  persons  intended  to  be  represented  are 
necessarily  interested  in  obtaining  the  relief  sought,  such  a 
suit  cannot  be  maintained;  thus  it  seems  that  one  partner 
cannot  file  a  bill  on  behalf  of  himself  and  other  partners  for  a 
dissolution  of  the  partnership ;  and  so  a  shareholder  in  a  joint 
stock  company  cannot  file  a  bill  on  behalf  of  himself  and  others 
of  the  shareholders,  to  put  an  end  to  the  concern  (A).  Upon 
the  same  ground,  where  a  plaintiff,  being  one  of  the  subscribera 
to  a  loan  of  money  to  a  foreign  state,  filed  a  bill  on  behalf  of 
himself  and  all  other  subscribers  to  that  loan,  to  rescind  Ihe 
contracts  of  subscription,  and  to  have  the  subscription  monies 
returned,  Lord  Eldon  held,  that  the  plaintiff  was  not  entitled 
iq  that  case  to  represent  all  the  other  subscribers,  because  it 
did  not  necessarily  follow  that  every  subscriber  should,  like 
him,  wish  to  retbe  from  the  speculation,  and  every  indi- 
vidual must,  in  that  respect,  judge  for  himself  (t).     And  upon 


(e)  Blain.  v,  Agar«  1  Sim.  S7« 

(/)  2S.  &S.  267. 

(/r)  2  8.&S.77. 

(S)  Van  Sandau  v.  Moore,  1  Russ. 
465. 
U  (t)  Jones  V,  Del  Rio,    1  Turn. 

R.  297 ;  in  which  case  the  plain- 


tifi^  had  each  a  separate  right  to  sue* 
and  Lord  Eldon  also  held,  that  as 
the  plaintiiTs  could  not  support  their 
bill,  suin^  on  behalf  of  themselves 
and  others  having  similar  rights,  they 
could  not,  having  three  distinct  de- 
mands, file  one  bill. 
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the  same  {^nciple,  one  of  the  inhabitants  of  a  district,  v/fkO    la  what  caiea 
«•«        »  m  t  1*1  t  ««•  on6  cannot  sue 

claimed  a  right  to  be  served  with  water  by  a  pubuc  company,       ^^  ^1,^1^ 

cannot  file  a  bill  on  behalf  of  himself  aod  the  other  inhabitants,  of  bimself  aad 
to  compel  that  company  to  supply  water  to  the  district  upon  > 
particular  terms,  because  what  might  be  reasonable  with 
respect  to  one  mig^t  not  be  so  with  regard  to  the  others  (A) ; 
and  in  Beaumont  y.  Meredith  (/),  where  a  friendly  society,  in 
the  nature  of  a  partnership,  had  been  dissolved,  and  the  funds 
divided  amongst  the  members,  but  some  of  the  members  who 
were  dissatiafied  filed  a  bill  on  behalf  of  themselves  and  the 
othen  against  the  trustees,  alleging  that  the  partnership  had 
not  been  legally  dissolved,  and  praying  thi^t  the  trustees  might 
replace  the  stock  which  had  been  sold  out  for  the  purpose  of 
paying  to  the  other  members  their  shares  of  the  funds,  and 
made  a  motion  that  the  defendants  might  pay  into  Court  cer- 
tain sums  admitted  by  their  answer  to  be  in  their  hands,  but 
which  were  merely  their  shares  of  the  trust  funds  to  which 
they  had  been  found  entitled  upon  the  division;  LordEldon 
reffised  to  entertain  the  motion,  on  the  ground  that  the  plain* 
tiffii  had  no  right  in  such  a  case  to  sue  on  behalf  of  themselves 
and  the  others,  but  that  they  ought  to  bring  all  the  others 
before  the  Court.  Where,  however,  it  is  perfectly  clear  that  Secut,  where 
the  object  of  the  suit  is  for  the  benefit  of  all  the  parties  »i>i?,»  ««*«-.  , 
interested,  a  few  may  mamtam  a  bill  on  behalf  of  them«  to  the  whole, 
selves  and  the  others,  even  though  the  majority  disapprove  of 
the  institution  of  the  suit.  Thus  where  an  act  complained 
of  was  necessarily  injurious  to  the  common  right,  Sir  J.  Leach 
suffered  a  few  of  a  large  number  of  persons  to  maintain  a  suit 
on  behalf  of  themselves  and  the  others  for  relief  against  it, 
although  the  majority  approved  the  act,  and  disapproved  of  the 
institution  of  the  suit(m).  Upon  the  same  principle,  in 
Small  V.  Attwood  (n),  a  few  shareholders  of  a  joint  stock  com** 
pany  were  permitted  to  maintain  a  suit  on  behalf  of  themselves 
and  other  shareholders,  for  the  purpose  of  rescinding  a  contract 
it  being  manifest  from  the  evidence  that  it  was  for  the  benefit 
of  all  the  shareholders  that  the  contract  should  be  rescinded. 
It  is  to  be  observed,  that  in  all  cases  where  one  or  a  few 

(k)   Weale   v.  West    Middlesex        (m)  Bromley  v.  Smith,  1  Sim.  8. 
Waterworks,  IJ.  &  W.  370.  (n)  1  Young,  407. 

(0  3  V.  &  B.  181. 
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Penons  suing 
on  behalf 

of  themselves 
and  others. 

* V ' 

Persons  suing 
on  behalf  of 
themselves  and 
others  must 
so  describe 
themselves. 


Plaintiff 
allowed  to 
amend  by 
adding  words, 
"onbehatfrf 
himseff' S^e,** 


indiyiduals  of  a  large  mimber,  institnte  a  snit  on  behalf  of 
themselyes  and  the  others,  they  must  so  describe  themselyes 
in  the  bill,  otherwise  a  demurrer  or  plea  for  want  of  parties 
will  lie.  Thus,  where  a  part  of  a  ship's  crew  appointed  two 
of  their  number  to  be  agents,  and  a  bill  was  filed  by  such 
tigents  in  their  own  name,  and  not  on  behalf  of  themselyes  and 
others,  a  demurrer  was  allowed  for  not  haying  made  the  whole 
crew  parties  (o) ;  and  where  a  bill  was  filed  by  three  partnen 
in  a  numerous  trading  company  against  the  members  of  the 
committee  for  managing  the  trading  concerns  of  the  com- 
pany, it  was  dismissed,  because  it  waa  not  filed  hj  the  plain- 
tiffs **  on  behalf  of  themselyes  and  the  other  partners  not 
members  of  the  committee"  {p) ;  and  so  where  certain  persons 
describing  themselyes  as  the  trustees  for  a  numerous  company, 
filed  a  bill  for  the  specific  performance  of  an  agreement  entered 
into  by  themselyes,  as  trustees^for  the  company,  and  the  defen- 
dants demurred  to  the  bill,  the  demurrer  was'  allowed,  because 
although  it  was  not  practicable  to  make  all  the  members  par- 
ties, the  bill  ought  to  haye  been  filed  by  some  of  them  on  be- 
half of  themselyes  and  others,  and  it  did  not  appear  by  the 
bill  that  the  plaintiffs  were  eyen  members  of  the  society  (g)- 
In  Hales  y.  Pomfret(r),  Lord  Chief  Baron  Richards  said, 
that  a  bill  alleged  to  be  exhibited  by  some  of  the  owners  and 
occupiers,  and  not  by  all  the  owners  and  occupiers  of  lands 
within  the  parish,  was  incorrectly  framed  («) ;  and  that  pro- 
perly a  bill  to  establish  a  modus  should  be  brought  by  owners 
and  occupiers,  on  behalf  of  themselyes  and  of  all  other  owners 
and  occupiers  of  lands  within  the  parish,  and  that  the  Ordinary 
ahould  be  a  party. 

It  is  to  be  obsenred,  that  the  Court  will  sometimes  allow 
a  bill,  which  has  originally  been  filed  by  one  indiyidual  of  a 
numerous  class  in  his  own  right,  to  stand  oyer  at  the  hear- 
ing, in  order  to  be  amended  by  the  introduction  of  the 
words,  "  on  behalf  of  himself,**  &c. ;  thus  in  Lloyd  y- 
Loaring  (t),  where  a  demurrer  was  allowed  because  the 
parties  affected   to  sue  in   a  corporate  capacity,  leave  was 


(o)  Leigh  r.  Thomas,  2  Ves.  312. 
<p)  Baldwin  r.  Lawrence,  2  S.  x 
S.18. 

(q)  Douglas  V.  Hor&fall,  2  S.&  S. 
184 


(r)  Danicll.  Kx.  Rep.  142. 
(«)  Vide  ace.  Woolaston  r.  ^^'righ^ 
3  Anst.  801. 
(f)  6  %'^es,  773.* 
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giyen  to  amend,  by  making  them   sue  in  their  individual    Suitsbyafbir 
rights,  as  members  of  a  copartnership,  on  behalf  of  themselves    thc'iill^lvw  ^ 
and  the  others ;  and  so  in  a  subsequent  case  of  an  information         others. 
and  bill,  where  the  information  was  expressed  to  be  at  the 
relation  of  the  relators  named,  on  behalf  of  themselves  and 
all  the  other  parishioners  of  a  certain  parish,  and  the  bill 
was   only  by  those    persons  themselves,  without  the  addi- 
tional words,  so  that  in  the  suit,  considered  as  instituted  by 
a  bill,  all  parties  necessary  to  be  bound  were  not  before  the 
Court,  Lord  Eldon  said,  that  even  at  the  hearing  he  should 
give  leave  to  amend,  with  reference  to  this  point,  what  was 
evidently  a  mere  slip  (or). 


Sect.  II. 

0/  necessary  Parties  to  a  Suit,  in  respect  of  their  interest 

in  resisting  the  Demands  of  the  Plaintiff. 

A  PERSON  may  be  affected  by  the  demands  of  the  plain-  in  what  manner 
tiff  in  a  suit,  either  immediately  or  consequentially.     Where  a<lefendantmajr 
an  individual  is  in  the  actual  enjoyment  of  the   subject-  ^ut^Tt^ '" 
matter,  or  has  an  interest  in  it,  either  in  possession  or  ex-  plaintiff's 
pectancy,  which  is  likely  either  to  be  defeated  or  diminished  ^^"*"'^*" 
by  the  plaintiff's  claims,  in  such  cases  he  has  an  immediate  immediately. 
interest  in  resisting  the  demand,  and  all  persons  who  have 
such  inmiediate  interests  are  necessary  parties  to  the  suit; 
but  there  may  be  other  persons  who,  though  not  immediately  Conseqncn. 
interested  in  resisting  the  plaintiff's  demands,  are  yet  liable  to  ^^^^y* 
be  affected  by  them  consequentially  y  because   the  success 
of  the  plaintiff  against  the  defendants  who  are  immediately 
interested,   may  give   those  defendants  a  right  to  proceed 
against  them,  for  the  purpose  of  compelling  them  to  make 
compensation,  either  in  the  whole  or  in  part,  for  the  loss 
sustained.    These  persons,  therefore,  as  being  consequentially 
liable  to  be  affected  by  the  suit,  are   also   necessary  par- 
ties to  it;  and  the  defendant  against  whom  the  immediate 
claim  is  made,  may  insist  upon  their  being  brought  before  the 

(»)  Attorne^geo.  t>.    Newcombe,    Blewitt,  ubi  tupra,  p.  832  ;  Johnsoa 
14  Ves.  1.     Vide   etiam,    Good    v.    v.  Compton,  ffi|yra,  p.  939,n. 
YOL.  I.  Z 
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defendants  may 
be  interested. 


Not  confined 
to  beneficial 
interests. 


Of  the  manner   Court  in  the  first  instance,  in  order  that  the  relief  which  he 

m   which  .  •    1      1  .  -1  t*      y  ^     •        'tr* 

18  entitled  to  against  them,  m  tlie  event  of  the  plaintin  a 
euccess,  may  be  awarded  to  him  by  the  same  decree,  and  a 
multiplicity  of  suits  thereby  avoided.  The  question,  there- 
fore, of  who  are  necessary  parties  to  a  suit  in  respect  to  their 
interest  in  resisting  the  plaintiff's  demands,  resolves  itself  into 
two ;  namely,  Who  are  necessary  parties,  first,  in  respect  of 
their  immediate  interest  ?  and  secondly,  in  respect  of  their 
consequential  interest  ? 

I  shall  first  proceed  to  consider  who  are  necessary  parties 
to  a  suit,  in  respect  of  their  immediate  interest  in  re- 
sisting the  plaintiff's  demand.  And  here  it  is  to  be  observed, 
that  where  parties  are  spoken  of  as  having  an  interest  in  the 
question,  it  is  not  intended  to  confine  the  definition  to  those 
only  who  are  beneficially  interested,  but  it  is  to  be  considered 
as  extending  to  all  persons  who  have  any  estate,  either  legal  or 
equitable,  in  the  subject-matter,  whether  such  estate  be  bene- 
ficial to  themselves  or  not. 

Under  this  definition  are  included  all  persons  who  fill  the 
character  of  trustees  of  the  property  in  dispute.  But  the  rule 
is  subject  to  exception,  where  the  party  is  in  the  situa- 
tion of  a  mere  naked  trustee,  without  any  estate  vested  in 
him,  in  which  case  he  need  not,  in  general,  be  made  a 
party.  Thus  a  broker  or  agent  signing  a  contract  in  his  own 
name  for  the  purchase  or  sale  of  property,  ia  not  con- 
sidered a  necessary  party  to  a  bill  for  a  specific  performance 
of  such  contract  against  his  principal  (a).  And  so,  where  a 
person  having  no  interest  in  the  matter  joins  with  another  who 
has,  in  a  contract  for  sale,  as  where  a  man  having  gone  through 
a  fictitious  ceremony  of  marriage  with  a  woman,  joins  with 
her  as  her  husband  in  an  agreement  to  sell  her  property,  he  is 
not  a  necessary  party  to  a  suit  to  enforce  the  contract  (6). 

In  all  cases,  however,  in  which  any  estate  is  vested  in  an 
individual  filling  the  character  of  trustee,  or  if  he  has  no  estate, 
where  the  circumstances  are  such,  that  in  the  event  of  the  plain- 
tiff succeeding  in  his  suit,  the  defendant  may  have  a  demand 
over  against  him,  he  is  a  necessary  party.     Thus  in  Jones  v. 


TnMtees,&c. 


Where  no 
estate  is  vest«d 
in  them. 


Having  estates^ 


(o)  Kingsley  v.  Young,  Coop.  -Tr. 
PI.  42 ;  vide  ante,  p.  291. 


(h)  Sturge  v.  Starr,  2  M.  &  K. 
195. 
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Jimes  (ft),  where  a  plaintiff  aought  to  set  aside  a  lease  on  the  Tmstees. 
ground  of  fraad,  without  bringing  before  the  Court  the  trus- 
tees who  were  parties  to  the  lease,  and  to  whom  the  fraud 
was  imputed,  the  objection  for  want  of  parties  was  allowed, 
because,  if  the  plaintiff  preyailed,  the  defendant  might  have 
a  remedy  over  ag^nst  the  trustees.  Upon  the  same  prin- 
ciple, where  the  trustees  of  real  estates  had  conveyed  them 
over  to  purchasers,  it  was  determined,  that  on  a  bill  by  the 
cestui  qui  trusts  against  the  purchasers  to  set  aside  the  con- 
veyance, the  trustees  were  necessary  parties  (c). 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  where  a  trustee 
acted,  and  has  released  all  his  interest  to  his  co-trustee,  ought  ^"^^^  *  "^^  ^** 
not  to  be  made  a  party  to  a  bill  to  set  aside  the  will  on  the 
ground  of  fraud  {d). 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  Assignee  of 
to  another,  it  is  necessary  to  have,  not  only  the  trustee  who  ^  trustees, 
has  assigned,  but  the  assignee  before  the  Court ;  thus,  where 
a  bill  was  filed  by  an  annuitant  to  recover  the  arrear  of  his 
annuity,  against  the  heir  of  the  person  in  whom  the  estate, 
out  of  which  the  annuity  was  payable,  was  vested;  and  it 
appeared  that  the  heir  had  assigned  his  interest  in  the  estate 
to  another,  who  was  a  mortgagee  of  the  estate,  and  had  paid 
the  annuity  down  to  a  certain  period,  and  had  then  stopped ; 
it  was  held  that  the  plaintiff  ought  to  have  made  the  assignee 
a  party ;  by  which  means  she  would  have  gotten  the  mortgage 
deeds,  and  the  Court  would  then  have  decreed  the  assignee  to 
have  paid  the  annuity,  and  the  assignor  to  stand  as  a  security 
for  having  broken  the  trust  (e). 

If  there  be  more  trustees  than  one,  they  must  all  be  parties  All  trustees 
if  amenable  to  the  process  of  the  Court  (/).    It  seems,  however,  ™^''      parties, 
that  in  some  cases  where  they  are  merely  accounting  parties, 
one  may  be  sued  for  an  account  of  his  own  receipts  and  pay-  jn  what  cases 
ments,  without  bringing   the  others  before   the  Court  (^).  one  may  be 
Thus,  where  a  bill  was  filed  against  the  representative  of  one  the  othera. 
of  several  trustees  who  were  dead,  for  an  account  of  the  re-  °'  ***^'/  '^P'*" 
ceipts  and  payments  of  his  testator,  who  alone  managed  the 

(h)  3  Atk.  110.  (0  Burtt;.D€nnet,2Bro.C.C.226. 

h)  Hanisonv.Pryn,Baniaid:324.        (/)  Vin.  Ab.  Party,  B.  08. 
{d)  Richardson  v.  Uulbert,  1  Anst.        (f )  Lady  Selyard  v.  The  Executors 
6«.  of  Harris,  1  Eq.  Ca.  Ab.  74, 
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trust,  without  bringing  the  representatives  of  the  other  trustees 
before  the  Court,  and  an  objection  was  taken  on  that  ground, 
the  objection  was  over-ruled,  because  the  plaintiff  insisted 
only  upon  having  an  account  of  the  receipts  and  disburse- 
ments of  the  trustee,  whose  representative  was  before  the 
Court,  and  not  of  any  joint  receipts  or  transactions  by  him 
with  the  other  trustees.  And  so,  where  a  bill  was  filed  by  a 
creditor  against  the  representatives  of  B.  &  C.  as  two  trustees 
of  estates  conveyed  in  trust  to  pay  debts,  for  an  account  of 
the  produce  of  the  sales  and  payment  of  their  debts,  and  the 
representatives  of  B.  alleged  by  their  answer,  that  not  only 
C.  but  D.  also  were  trustees,  and  that  D.  had  acted  in  the 
trust,  although  they  did  not  know  whether  he  had  received  any 
of  the  produce.  Lord  Kenyon,  M .  R.,  and  afterwards  Lord 
Arden  M.  R.,  held  D.  to  be  an  unnecessary  party.  The 
reporter  of  this  case  adds  a  query,  because  at  the  bar  the  gene- 
ral opinion  was  that  D.'s  representatives  ought  to  have  been 
parties,  nor  could  one  creditor  suing,  waive,  on  behalf  of  absent 
parties  in  joint  interest  with  himself,  the  benefit  or  possible 
benefit  of  any  part  of  the  trust  fund  (A).  This  query  seems 
to  be  in  accordance  with  the  principles  laid  down  in  Wil- 
liams V.  Williams  {i).  There  is  no  doubt,  however,  that 
where  a  bill  is  against  trustees  guilty  of  a  breach  of  trust,  the 
representatives  of  all  those  trustees  who  were  implicated  in  the 
breach  of  trust,  must  be  parties,  because,  in  the  case  of  a  de- 
cree against  any  of  them,  they  may  have  a  right  to  call  upon 
the  others  to  contribute. 

The  rule  which  requires  the  trustees  of  property  in  litigation 
to  be  brought  before  the  Court,  requires  the  presence  of  the 
committees  of  the  estates  of  idiots  and  lunatics  in  a  suit  against 
the  idiots  or  lunatics  committed  to  their  care  (k) ;  because, 
by  the  grant  to  them  of  the  estates  of  such  idiots  or  lunatics, 
they  are  constituted  the  trustees  of  such  estates.  Upon  the 
same  ground,  the  assignees  of  bankrupts  or  insolvents  are  ne- 
cessary parties  to  suits  relating  to  the  property  ot  such  bank- 
rupts or  insolvents. 

For  the  same  reason,  wherever  a  demand  is  sought  to  be 


(h)  Routh   V.  Kinder,  8   Swan. 
144  n  ;  from  Lord  Colchester's  M^. 


(i)  9  Mod.  299. 

(/k)  Lord  Red  24 ;  ante,  p.  219. 
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satisfied  out  of  the  personal  estate  of  a  person  deceased,  it  is     Persona!  Re- 
Decessaiy  to  make  the  personal  representative  a  party  to  the 


sait.     Thus,  although,  as  we  have  seen,  a  creditor  or  legatee  in  demands 
may  hring  a  hill  against  a  debtor  to  the  testator's  estate  upon  ^^^^^^^  pergonal 
the  ground  of  collusion  between  him  and  the  executor  (/),  yet 
in  all  cases  of  this  description,  the  personal  representative  must 
be  before  the  Court.    And  so,  where  to  a  bill  for  an  account  of  [q  suits  by 
the  estate  of  a  person  deceased,  and  to  have  the  same  applied  creditors, 
to  satisfy  a  debt  alleged  to  be  due  from  him  to  the  plaintiff, 
the  defendants  pleaded  that  they  were  not  executors  or  admi- 
nistrators of  the  party  whose  estate  was  sought  to  be  charged, 
nor  so  stated  by  the  bill,  and  demurred,  for  that  the  execu- 
tors or  aulministrators  were  the  proper  parties  to  contest  the 
debt,    ^ho   might  probably   prove   that    it   had    been    dis- 
charged, the  Court  allowed  both  the  plea  and  demurrer,  but 
gave  the  plaintiff  leave  to  amend  his  bill  as  he  might  be 
advised  (m). 

Upon  the  same  principle,  the  specific  legatee  of  a  term  y^y  gp^. 

suing  for  the  term,  must  make  the  executor  a  party,  even  though  cific  legatees. 

it  is  alleged  in  the  bill  that  the  executor  had  assented  to  the  Sentt  where 

bequest  (n).     Where,  however,  a  bill  was  filed  by  the  rever-  selkrio^wt 

sioner  against  the  legatee  of  a  term,  praying  that  the  lease   ^^i^.®  ^  ^^^^^ 

might  be  declared  void,  and  the  defendant  insisted,  that  if  the  Wa^/^*  ^ 

lease  was  set  aside,  the  plaintiff  ought  to  repay  the  money 

expended  by  the  testator  in  the  improvement  of  the  premises, 

the  executor  of  the  testator,  who  had  assented  to  the  bequest, 

was  not  considered  a  necessary  party  to  the  suit  (o).     And  Where  executor 

where  an  executor  had  been  outlawed,  and  a  witness  proved  ™J^°  °^^" 

that  he  had  inquired  after  but  could  not  find  him,  it  was 

thought  to  be  a  full  answer  to  the  objection,  that  he  was  not 

a  party  to  a  suit  which  had  been  instituted  by  a  creditor  of 

the  deceased  testator  against  the  residuary  legatee  (/?). 

The  rule  which  requires  the  executor  to  be  before  the  Court  Executor  dti- 
in  all  cases  relating  to  the  personal  estate  of  a  testator,  ex-  •^"**  minor* 

(/)    Attoniey-geDeral  ».  Wynne,  (n)  Moot  v,  Blagrare,  2  Ch.  Ca. 

Mos.  126 ;  vide  ante,  p.  293.  277. 

(m)  Griffith  v.  Bateman,  Rep.  t.  (o)  Malpas  v,  Ackland,  3  Ruw. 

Finch,    334,  vide  ace.  Rumney  v.  273. 

Mead,  iWd.  303 ;  Attorney-general ».  (p)  Heath  «».  Percival,  1  P.  Wms. 

Twisden,  ibid.  336.  683. 
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tends  to  an  executor  durante  minore  tetate,  even  though  the 
actual  executor  has  attained  twentj-one,  and  has  obtained 
probate  thereon  :  thus,  where  there  has  been  an  executor  du- 
rante minore  (state  of  the  daughter  of  a  testator,  and  after 
the  daughter  attained  twenty-one  a  bill  was  brought  against 
her  without  making  the  executor  durante  minore  tstate  a 
party,  although  it  was  insisted  that  the  daughter,  being  of 
full  a^ ,  was  complete  executrix  ab  initioy  and  had  the  whole 
right  of  representation  in  her  ;  yet  it  was  held,  that  the  repre- 
sentative durante  minore  atate  was  a  necessary  party,  and 
that  for  want  of  him  the  cause  must  stand  over  {q). 

It  is  to  be  observed,  however,  that  if  in  the  last  case  the 
daughter  had  received  all  the  testator's  personal  estate  from 
the  hands  of  the  executor  durante  minore  <Btate^  upon  an 
account  between  them,  the  objection  for  want  of  parties  would 
have  been  overruled. 

The  personal  representative  required,  is  one  resident  in 
England,  and  where  a  testator  appointed  persons  residing  in 
India  and  Scotland  his  executors,  and  the  will  was  not 
proved  in  England,  but  the  plaintiff,  a  creditor,  filed  a  bill 
aguinst  the  agent  of  the  executors,  to  whom  money  had  been 
remitted,  praying  an  account  and  payment  of  the  money  to 
the  Accountant-general  for  security,  a  demurrer,  because 
no  personal  representative  of  the  testator  resident  within  the 
jurisdiction  of  the  Court  was  a  party,  was  allowed  (r). 

It  is  to  be  observed,  however,  that  where  an  executor  who 
has  proved  a  will  in  India,  afterwards  comes  to  England,  and 
a  suit  is  brought  against  him  for  an  account  of  his  receipts  in 
India,  it  is  not  necessary  that  there  should  be  before  the  Court 
a  personal  representative,  appointed  in  this  country ;  and 
where  A.,  one  of  the  executors  of  B.,  who  died  in  India, 
proved  the  will  there,  and,  having  possessed  assets  in  India, 
died  in  that  country,  upon  which  his  widow,  who  was  his 
executrix,  proved  his  will  in  India,  and  thereby  became  the 
representative,  not  only  of  A.,  but  of  the  original  testator,  B. 
upon  the  widow  coming  to  this  country,  she  was  made  *& 
party  to  a  suit  for  the  administration  of  the  estate  of  B.,  and 

(^)  Glass  v.Oxenham,  2  Atk.  121 .    vidt  tiiam  Logan  v.  Fairlie» 8  S. &  S. 
(r)    Lowe  V,  Farlie,  2  Mad.  101 ;    284. 
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on  an  objection  being  taken  that  a  personal  repreeentative  of  Personal  Re- 
B.  appointed  by  the  Ecclesiastical  Court  here  ought  also  to  ^P^^""*  ^^^^ 
be  a  party,  the  objection  was  overruled  (5). 

It  seemsy  that  where  an  administration  is  disputed  in  the  Where  admi- 
Ecclesiastical  Court,  the  Court  of  Chancery  will  entertain  a  disputed?  " 
suit  for  a  receiver  to  protect  the  property  till  the  question 
in  the  Ecclesiastical  Court  is  decided,  although  an  admi- 
nistration pendente  lite  might  be  obtained  in  the  Ecclesias- 
tical Court  {t).     In  such  cases  the  rule  requiring  a  repre- 
sentative to  be  before  the  Court,  must  be  dispensed  with,  there 
being  no  person  sustaining  that  character  in  existence.      And   P&rtv  entitled 
where  a  party  entitled  to  administer  refuses  to  take  out  admi-  refusing  to  do 
nistration  himself,  and  prevents  any  one  else  from  doing  so,  «o. 
he  will  not  be  allowed  to  object  to  a  suit  being  proceeded  with, 
because  a  personal  representative  Is  not  before  the  Court.    Thus 
in  D^aranda  v.  Whittingham{u)y  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  the  obligee  because  the  administrator  of  the 
obligor  was  not  a  party,  the  demurrer  was  overruled,  because 
it  appeared  that  he  would  not  administer  himself,  and  had  op- 
posed the  plaintiff  in  taking  out  administration  as  the  principal 
creditor ;  and  in  a  case  where  the  person  entitled  by  law  to 
administration  did  not  take  it  out,  but  acted  as  if  she  had, 
receiving  and  paying  away  the  intestate's  property,  an  objec- 
tion for  want  of  parties,  on  the  ground  that  there  was  no  admi- 
nistrator before  the  Court,  was  overruled  (w). 

Where  there  are  several  executors  or  administrators,  they  All  Executors, 
must  all  be  made  parties,  even  though  one  of  them  be  an  in- 
fant (ar) ;  but  this  rule  may  be  dispensed  with,  if  any  of  them  Seeus  where 
are  not  amenable  to  the  process  of  the  Court  (y),  or  if  they  fn'^^^^^p*^^ 
have  stood  out  process  to  a  sequestration ;  and  if  an  executor  where  they  have 
has  not  administered  he  need  not  be  a  party  (2).     Thus,  where  ^^^  V^^^* 
there  were  four  executors,  one  of  whom  alone  proved  and 
acted,  and  a  bill  was  brought  against  that  one,  and  he  in  his 
answer  confessed  that  he  had  alone  proved  the  will  and  acted 

(«)  Anderson  1;.  Gaunter,  2  M.  6c  (u)  Mos.  84. 

K.  76S.  For  the  method  of  obuining  (10)  Cleland  v.  CleUnd,  Free.  Ch. 

limitedor  special  administration  where  64. 

the  executor  is  abroad,   vid€  ante,  (*)  Scurry  0.  Morse,  9  Mod.  89 ; 

p  294  Offey  v.  Jenny,  3  Ch.  Rep.  92. 

(e)  Atkinson  v.  Henshaw,  2  V.  &  (y)  Cowslad  v.  Ccly,  Free.  Ch.  83. 

B.  85  ;  Ball  t>.  Oliver,  ibid.  96.  (»)  Went.  Off.  Ex.  95. 
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in  the  execatorship,  and  that  the  others  never  intermeddled 
therein,  it  was  said  to  be  good  (a).  In  that  case,  however,  if 
the  executor  who  had  proved  had  died,  it  would  not  have  been 
sufficient  to  have  brought  his  executor  before  the  Court,  because 
he  would  not  have  represented  the  original  testator ;  the  other 
executors  would  still  have  had  the  right  to  prove,  even  though 
they  had  renounced  probate  (&).  The  record,  therefore,  would 
not  have  been  complete  without  a  new  representative  of  the 
original  testator. 

Wherever  an  executor  has  actually  administered,  he  must  be 
made  a  party  to  a  suit,  although  he  has  released  and  dis- 
claimed (c).  But  where  a  plaintiff  filed  a  bill  against  one  of 
two  executors,  and  alleged  in  his  bill  that  he  knew  not  who 
was  the  other  executor,  and  prayed  that  the  defendant  might 
discover  who  he  was  and  where  he  lived,  a  demurrer  for  want 
of  parties  was  overruled  (d).  And  in  the  case  before  referred 
to,  where  one  of  two  joint  executors  was  abroad,  an  account 
was  decreed  of  his  own  receipts  and  payments  («). 

The  rule  requiring  all  the  personal  representatives  of  a  de- 
ceased person  to  be  before  the  Court,  requires  that  where 
some  of  them  are  dead,  and  a  complete  account  is  sought, 
the  representatives  of  those  who  are  deceased  should  be  before 
the  Court,  unless  the  plaintiff  waives  the  account  of  the  estate 
of  the  deceased  representative,  which  however  he  is  not  enti- 
tled to  do,  where  a  defendant  is  interested  in  having  it  taken, 
as  where  a  legacy  is  sought  to  be  raised  against  the  real  estate, 
in  which  case  the  heir  is  entitled  to  call  for  a  complete  ac- 
count of  the  personal  estate,  and  to  have  it  applied  in  case  of 
the  inheritance  {/)> 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  execu- 
trix or  administratrix,  her  husband  must  also  be  a  party,  un- 
less he  [has  abjured  the  realm (^).  In  Taytor  v.  Allen{h), 
however,  Lord  Hardwicke  granted  an  injunction  to  restrain 
a  wife,  executrix,  from  getting  in  the  assets,  her  husband 


(a)  Brown  v.  Pitman,  Gilb.  Eq.  R. 
75  ;  16  Vin.  Ab.  Ut.  Parties,  B.  PL 
19. 

(6)  Arnold  v.Blencowe,  1  Cox.426. 

\e)  Smithly  V.  Shuton,  1  Vern.  31. 

{d)  Boytr  V.  Covert,  1  Vern.  U&. 


(«)  Cowsiad  V.  Cely,  Free  in 
Ch.  83. 

(/;  Williams  v.  Williams,  9  Mod. 
299. 

{g  )  Loid  Red.  SO. 

ijk)  2  Atk.  213. 
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being  in  the  West  Indies,  and  not  amenable  to  the  process  of    Fenooal  Re- 
the  Court,  on  the  ground,  that  if  she  wasted  the  assets,  or  re-    - 
fused  to  pay,  a  creditor  could  have  no  remedy,  inasmuch  as 
her  husband  must  be  joined  as  a  party  to  the  suit  against  her. 

In  Bunyan  v.  Mortimer  (t),  where  a  bill  had  been  filed  Where  husband 
against  a  husband  and  wife,  in  respect  of  a  demand  against  the  "  ^road. 
wife  as  executrix,  and  the  husband,  who  was  a  bankrupt,  after 
having  appeared  for  himself  and  his  wife,  went  abroad ;  where- 
upon an  attachment  had  been  issued  against  him  for  want  of  an 
answer;  upon  a  motion  for  leave  to  issue  an  attachment 
against  the  wife  for  not  answering,  the  Vice-Chancellor,  Sir 
J.  Leach,  said,  that  the  proper  course  was,  first  to  move  that 
the  wife  may  answer  separately,  and  that  notice  of  that  motion 
must  be  given  to  the  wife. 

In  a  case  before  Lord  Thurlow,  where  a  bill  had  been  filed  Co-executor  uot 

for  an  account  of  the  testator's  estate,  and  it  was  objected  *  P*''^*  ordered 

•'to  account  in 
that  one  of  the  executors  was  not  a  party ;  he  was  ordered  to  decree. 

be  introduced  into  the  decree  then  made,  as  a  party,  and  de- 
creed to  account  before  the  Master,  without  putting  off  the 
cause  to  add  parties  (j). 

In  Kilby  v.  Stanton  (A),  two  executors  were  appointed,  one  Injunction 

proved  and  the  other  declined  to  act,  an  action  was  commenced  "P""**  several 
:       ,  .  .  ,       ,  ,  ,  ,  executors  dis- 

by  the  acting  executor  against  the  debtor  to  the  testator ;  and  solved  on  appli- 

the  rule  of  law  requiring  all  the  executors  to  join,  the  action  ^^^^  °^  **"*• 

was  brought  in  the  name  of  both  executors.     On  a  bill  filed 

by  the  debtor,  he  obtained  the  common  injunction  for  want  of 

an  answer,  which  went  of  course  ag^nst  both  the  plaintiffs 

at  law.     The  acting  executor  subsequently  put  in  an  answer, 

and  on  an  affidavit  that  the  other  executor,  who  resided  abroad, 

refused  to  act,  or  to  put  in  any  answer,  the  Court  granted  an 

order  nisi  to  dissolve  the  injunction. 

It  seems  that  where  a  power  of  sale  is  given,  by  a  will,  to  As  to  the  effect 

executors,  and  they  renounce  probate,  they  will  not  be  con-  ^^  executors  re- 

...  .  ,  .        ,  ,  nouncing  where 

sidered  necessary  parties  to  the  suit ;  thus,  where  a  testator  there  is  a  power 

had  devised  that  his  executors  should  sell  his  land,  and  be  pos-  ^^  ^*' 

sessed  of  the  money  arising  from  the  sale  upon  certain  trusts 

(0  Mad.  &  Geld.  278.  It  is  presumed  that  he  appeared,  and 

(J)  Pitt  V.  Brewster,   1  Dick.  37.    consented  to  this  order, 
(fc)  2  Young  &  J.  75. 
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mentioned  in  his  will,  and  made  B.  and  C.  his  executors,  who 
renounced ;  whereupon  administration,  with  the  will  annexed, 
was  granted  to  one  of  the  plaintiffs,  upon  a  bill  brought  by 
the  cestui  qui  trust  of  the  purchase -money,  under  the  will, 
against  the  heir  to  compel  him  to  join  in  a  sale  of  the  lands  ; 
it  was  objected  that  there  wanted  parties,  in  regard  that  the 
executors  ought  to  have  been  made  defendants,  for  notwith- 
standing they  had  renounced,  yet  the  power  of  sale  continued 
in  them,  and  the  objection  was  overruled,  there  being  only  a 
power  and  no  estate  devised  to  them  (/). 

It  should  be  noticed,  that  a  query  has  been  added  to  the 
decision  upon  this  point  by  the  reporter,  and  the  doubt  sug- 
gested appears  to  be  justified  by  the  opinion  expressed  both  by 
Sir  Edward  Sugden  and  Mr.  Preston,  viz.,  that  where  a  power 
is  g^ven  to  executors  they  may  exercise  it,  although  they 
renounce  probate  to  the  will  (m).  It  is  to  be  observed,  how- 
ever, that  in  the  case  of  Keates  v.  Burton  (n),  referred  to  by 
Sir  Edward  Sugden  (which  was  a  case  of  a  power  given  by  a 
testator  to  his  trustees  and  executors,  one  of  whom  died,  and 
the  other  renounced).  Sir  William  Grant  remarked, ''  that  the 
power  is  given  to  the  executors,  but  they  have  not  exercised 
it,  and  they  have  renounced  the  only  character  in  which  it 
was  competent  to  them  to  exercise  it*'  (o). 

It  is  right  in  this  place  to  recal  the  attention  of  the  reader 
to  the  rule  which  has  been  before  noticed,  that  the  executor 
or  administrator  of  a  deceased  person,  is  the  person  constituted 
by  law  to  represent  the  personal  property  of  that  person,  and 
to  answer  all  demands  upon  it ;  and  that,  therefore,  where  the 
object  of  a  suit  is  to  charge  such  personal  estate  with  a  de- 
mand, it  is  sufficient  to  bring  the  executor  or  administrator 
before  the  Court  (/?) ;  thus  it  has  been  held,  that  in  a  bill  to 
be  relieved  touching  a  lease  for  years,  or  other  personal  duty 
against  executors,  though  the  executors  be  executors  in  trust, 
yet  it  is  not  necessary  to  make  the  cestui  qui  trusts  or  the 
residuary  legatees  parties  (q).     And  where  a  bill  was  filed  by 


(/)  Yates  V.  Compton,  2  P.  Wms. 
308. 

(«n)  Sugden  on  Powers,  174,  4th 
ed. ;  a  Prest.  on  Abst.,  264. 

(n)  14  Ves.  434. 


(jo)  Vid9  1  Williams  on  Executors, 
156. 

(p)  Lord  Red.  135. 

\q)  Anon.  1  Vem.  261 ;  1  Eq.  Ca. 
Ab.r3,  PI.  13. 
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creditors  against  an  executor  without  making  the  residaary  PereonaJ  lU- 
legatee  a  party,  Lord  Loughborough,  though  he  at  first  thought  F^^ 
that  the  legatee  ought  to  hare  been  a  party,  eventually  made 
the  decree  without  him,  observing  that  it  was  an  anomalous 
case  in  a  Court  of  Equity,  where  all  parties  who  are  interested 
are  to  be  before  the  Court  (r).  And  so  where  a  bill  was  filed 
against  an  executor,  to  compel  the  transfer  of  a  sum  of  stock 
belonging  to  his  testatrix,  and  the  executor,  by  his  answer, 
stated  that  the  residuary  legatees  claimed  the  stock,  the  ob- 
jection for  want  of  parties  was  held  to  be  untenable  (s). 

In  like  manner,  where  a  testator  gave  difFerent  legacies  to  Pecuniaiy 
three,  and  they  were  to  abate  or  increase  according  as  the  per-  '•K**®*'* 
sonal  estate  fell  short  or  exceeded ;  in  a  bill  against  the  exe- 
cutor by  one  legatee,  the  executor  pleaded  that  the    other 
legatees  ought  to  be  parties,  because  the  account  made  with 
the  plaintiff  would  not  conclude  them,  and  he  should  be  put  to 
several  accounts,  and  double  proof  and  charge,  the  plea  was 
overruled  (0*     It  seems,  however,  that  where  a  person  has  a  Persons  having 
specific  lien  upon  the  property  in  dispute,  he  must  be  brought  "P^*^*^  **«°*- 
before  the  Court ;  and  upon  this  ground  it  was  held,  that  as  the 
specific  devisee  of  a  mortgage  could  not  be  bound  by  an  account 
between  the  mortgagor  and  the  representatives  of  the  mort- 
gagee his  testator,  he  must  be  a  party  to  a  bill  to  redeem  by 
mortgagor  (tf).      And  so  where  a  husband  had   specifically 
disposed   of  his  wife's  paraphernalia  to  other  persons,   on 
a  bill  by  the  wife  against  the  executor  for  a  delivery  of 
them  to  her,  the  specific  legatees  were  considered  necessary 
parties  (x). 

The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  Creditors  of  a 

has  been  before  stated,  the  proper  parties  to  represent  the  bA°|^niptor 

,    .      ,  ,        ,      ,      ,  r      ,  insolvent 

estates  vested  m  them  under  the  bankruptcy  or   insolvency,  not  necessary. 

and  therefore,  in  all  cases  where  claims  are  sought  to  be  es- 
tablished against  the  estates  of  a  bankrupt  or  an  insolvent 
debtor,  it  is  necessary  to  bring  only  the  assignees  before  the 

(r)  Lawson  V.  Barker,  lBro.303;  (u)  Langley  o.  Earl  of  Oxford, 

Love  o.  Jacomb,  ibid.  Amb.   17.     Sed  vide  Mr.  Serjeant 

(f )  Brown  v.  Dowthwaite,  1  Mad.  Hiirs  note  of  this  case,  in  Mr.  Blunt's 

447.  edition  of  Ambler,  Appendix  C. 

(0  Haycock  V.  Haycock,  2  Ch.Ca.  (x)  Northey  o.Northey,2  Atk.77. 
124. 
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In  cases  of 
Bankraptcy  or 

Insolvency. 

<  ^^ ' 

Bankrupt  or 
insolvent  un- 
necessary ; 


unless  where 
fraud  or  collu- 
sion is  charged. 


Cestui  qui  tnistt, 
in  what  cases 
necessaxy. 


In  a  bill  for 
redemptioo. 


Court,  and  the  bankrupts  or  insolvents  themselves,  or  their 
creditors,  are  unnecessary  parties  {y).  Thus  it  has  been  held, 
that  a  bankrupt  is  not  a  necessary  party  to  a  bill  of  foreclosure 
against  his  assignees  (z),  and  Sir  John  Leach,  M.  R.,  when 
he  was  Vice-Chancellor,  allowed  a  demurrer,  put  in  by  a 
bankrupt  who  was  made  a  party  to  a  bill  of  foreclosure  against 
his  assignees,  even  though  there  had  been  no  bargain  and  sale 
executed  by  the  commissioners  (a).  It  is  to  be  observed,  how- 
ever, that  where  fraud  and  collusion  are  charged  between  the 
bankrupt  and  his  assignees,  the  bankrupt  may  be  made  a  party , 
and  he  cannot  demur,  although  relief  be  prayed  against  him. 
Thus,  where  a  creditor,  having  obtained  execution  against  the 
effects  of  his  debtor,  filed  a  bill  against  the  debtor,  against 
whom  a  commission  of  bankrupt  had  issued,  and  the  persons 
claiming  as  assignees  under  the  commission,  charging  that  the 
commission  was  a  contrivance  to  defeat  the  plaintiff's  execu- 
tion, and  that  the  debtor  having,  by  permission  of  the  plaintiff, 
possessed  part  of  the  goods  which  had  been  taken  in  execution 
for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the 
plaintiff,  had  paid  it  to  his  assignees,  a  demurrer  by  the  aUeged 
bankrupt,  because  he  had  no  interest  and  might  be  examined  aa 
a  witness,  was  overruled  (b). 

Subject  to  the  above  exceptions,  and  to  the  rules  hereafter 
referred  to  with  regard  to  real  estates,  the  rule  is,  that  all 
cestui  qui  trusts  are  necessary  parties  to  suits  against  their 
trustees,  by  which  their  rights  are  likely  to  be  affected. 
Thus,  on  a  bill  for  redemption,  the  defendant  in  his  answer 
set  forth  that  he  was  a  trustee  for  A.,  it  was  objected  to  the 
plaintiff  at  the  hearing,  that  the  cestui  qui  trust  should  have 
been  made  a  party,  and  because  it  was  disclosed  in  the  answer, 
and  he  might  have  amended,  the  bill  was  dismissed  (c).  And 
so  in  a  bill  against  the  heir  of  a  mortgagee  to  redeem,  the  per- 
sonal representative  must  be  a  party,  because  he  is  the  person 
entitled  to  the  mortgage-money,  and  the  heir  is  only  a  trustee 
of  the  legal  estate  for  him. 


(y)  Collet  V.  Wollaston,  3  Bro. 
CO.  228. 

(s)  Adams  r.  Holberte,  Har.  Ch. 
P.  SO;  Bainbridge  v,  Piohorn,  1 
Buck.  135. 


(a)  Lloyd  v.  Lander,  5  Mad.  288. 

(b)  King  V.  Martin,  2  Ves.  J.  641, 
cited  Lord  Red.  132. 

(e)  Whistler  v.  Webb,  Bunb.  63. 
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In  some  cases,  however,  where  the  cestui  qui  trusts  are  very  Cettuipii  tmttt, 
namerous,  the  necessity  of  bringing  them  all  before  the  Court  where  very 
has  been  dispensed  with .  Thus ,  where  upon  a  bill  brought  against  numerous,  may 
an  assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  per-  ^jthl***" 
form  the  covenants,   it   appeared   that  the  assignment  was 
upon  tnist  for  such  as  should  buy  the  shares,  the  whole  being 
divided  into  900  shares,  and  an  objection  was  taken  because 
the  shareholders  were  not  parties ;  the  objection  was  over- 
ruled, as  the  assignees  by  dividing  the  shares,  had  made  it 
impracticable  to  have  them  all  before  the  Court  (jd).     Upon  In  suits  arainst 

the  same  ground,  the  trustees  of  real  estates,  for  payment  of  *™8te«  o'  «*! 
,  .  ,  >  r  /  estates  for  pay- 

debts  or  legacies,  are  considered  sufficient  to  defend  a  suit,   ment  of  debts. 

without  bringing  before  the  Court  the  creditors  or  legatees  for 

whom  they  are  trustees  (e)/ 

This  exception  to  the  general  rule  will  not,  however,  apply  Seau  in  casea  of 

to  cases  where  a  mortgagee  seeks  to  foreclose  the  equity  of  foreclosure  of 

,  .  ^  ,.,  ,..  ,  estates  con- 

redemption  of  estates   which  are  subject    to   such   trusts  ;   veyed  to  trus- 

thus,  where  the  equity  of  redemption  of  an  estate  mortgaged  ^«®»  fo'  ^^* 
in  fee  had  been  conveyed  to  trustees,  upon  trust,  to  sell  and 
pay  off  incumbrances,  and  to  divide  the  surplus  amongst  per- 
sons specified  in  the  deed,  it  was  held  that  the  cestui  qui 
trusts  were  necessary  parties  (f),  although  his  Honor  appears 
to  have  been  of  opinion  that  a  suit  for  a  sale  might  have 
been  maintained  without  them,  as  there  was  a  declaration  in 
the  deed,  that  the  receipt  of  the  trustees  should  be  a  sufficient  Effect  of  clause 

dischanre  to  the  purchaser,  which  his  Honor  considered  as  a  making  receipu 
,     ,        .  ,       .  ^  .      t  y.    1  .of  trustees  dis- 

declaration,  that  in  case  of  a  sale  the  presence  of  the  parties  charges. 

beneficially  interested  shall  not  be  necessary ;  and  there  ap- 
pears no  doubt,  that  under  such  a  deed,  without  a  clause  of 
that  nature,  the  cestui  qui  trusts  of  the  purchase-money  must 
be  parties  to  a  bill  for  the  specific  performance  of  a  contract 
for  the  sale  by  the  trustees  (g)»     And  in  a  case  in  the  Court  Penons  in- 
of  Exchequer,  where  there  was  a  devise  to  trustees  to  sell,  *®jyg**^t^°  *"^I 
and,  after  payment  of  debts  and  legacies,  to  divide  the  surplus  ment  of  deDts 
amongst  several  persons,  and  a  bill  was  filed  by  a  person  inte-  *^**  legacies. 

(J)  City  of  I^ndon,  V.  Bichmond,         (/)  Vide  etiam  Osbourn  v.  Fal- 

2  Vera.  421.    N,  B.  In  that  case  the  lows.  1  R.  &  M.  741. 

original  lessee  was  considered  a  ne-        (g)  Calverley  v.  Phelp,  Mad.  &  ^ 

cessary  party.  Geld.  231. 

(«)  Lord  Red.  142  antt. 
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Cestui  ^itruttt. 


In  suits  for 
surplus,  after 
payment,  &c. 


Creditors  and 
legatees  not 
necessary. 


In  bills  by  per- 
sons having  de- 
mands prior  to 
trust-deed. 


In  what  cases 
persons  inte- 
rested under 
the  trust  are 
necessaiy 
parties. 

Persons  having 
specific  charges; 
but  not  persons 
whose  charges 
are  not  speci- 
fied. 


unless 

subsequently 
ascertained. 


rested  in  the  surplus,  to  have  his  share  paid  to  hhn,  it  was 
held,  that  all  the  persons  interested  in  the  fund  must  be  par- 
ties, although  the  estates  had  been  sold  before  the  bill  was 
filed  {k).  It  is,  however,  to  be  observed,  that  to  a  suit  for 
the  execution  of  a  trust  by  or  against  those  claiming  the 
ultimate  benefit  of  such  trust,  after  the  satisfaction  of  prior 
charges,  it  is  not  necessary  to  bring  before  the  Court  the 
persons  claiming  the  benefit  of  such  prior  charges;  and, 
therefore,  to  a  bill  for  application  of  a  surplus,  after  pay- 
ment of  debts  and  legacies,  or  other  incumbrances,  the  cre- 
ditors, legatees,  or  other  incumbrancers,  need  not  be  made 
parties.  And  persons  having  demands  prior  to  the  creation 
of  such  a  trust,  may  enforce  these  demands  against  the 
trustees,  without  bringing  before  the  Court  the  persons  inte- 
rested under  the  trust,  if  the  absolute  disposition  of  the  pro- 
perty is  vested  in  the  trustees.  But  if  the  trustees  have  no 
such  power  of  disposition,  as  in  the  case  of  trustees  to  convey 
to  certain  uses,  the  persons  claiming  the  benefit  of  the  trust 
must  also  be  parties.  Persons  having  specific  chains  on  the 
trust  property  are  also  necessary  parties ;  but  this  will  not 
extend  to  a  general  trust  for  creditors  or  others,  whose  de- 
mands are  not  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  of  ascertaining  who  may 
answer  a  general  description,  might  greatly  embarrass  a  prior 
claim  against  a  trust  property  (t). 

Where,  however,  the  demands  and  names  of  the  creditors, 
although  not  actually  specified  at  the  time  of  the  creation  of 
the  trust,  are  subsequently  ascertained  by  their  signing  a 
schedule  to  the  conveyance,  they  will  become  necessary  par- 
ties, thus  where  a  plaintiff  claiming  an  annuity  charged  upon 
an  estate  which  had  subsequently  been  demised  to  trustees  for 
the  benefit  of  such  of  the  grantee's  creditors  as  should  execute 
the  conveyance,  filed  a  bill,  against  the  grantor  and  the  trus- 
tees, and  one  of  the  creditors  who  had  executed  the  deed,  and 
who  had  obtained  a  decree  in  an  original  suit,  instituted  by 
him  OA  behalf  of  himself  and  all  other  the  creditors  under  the 
trust-deed,  praying  an  account  of  what  was  due  to  him,  and 


(h)  Faithful  V.  Hunt,  8  AnstlSl. 


(t)  Lord  Red.  149. 
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that  the  priorities  of  himself  and  the  other  creditors  might  he  dttuifuitrustt, 

ascertained,  and  that  he  might  redeem  the  securities  which 

were  prior  to  his  own,  and  have  the  benefit  of  the  decree  as  to 

that  part  of  his  demand  for  which  he  should  not  be  entitled 

to  priority  over   the  trust-deed ;   it  was  held   by  the  Vice- 

Chancellor,  that  all  the  creditors  who  had  executed  the  trust* 

deed  were  necessary  parties ;  and  that,  as  it  was  stated  in  the 

bill  that  several  of  the  creditors  had  executed  the  deed,  and 

only  one  was  made  a  party,  the  defect  appeared  sufficiently  on 

the  face  of  the  bill  to  entitle  the  defendant  to  take  advantage 

of  it  by  demurrer  {k). 

Where  the  money  secured  by  a  mortgage  is  subject  to  a  All  persons 

trust,  a  mortgagor,  or  any  person  claiming  under  him,  seeking  interested  in 

1-1  111  ,   .     .  money  secured 

to  redeem  the  mortgage,  must  make  all  persons  claiming  an  by  mortgage. 

interest  in  the  mortg^e  money  parties  to  the  suit.     Thus, 
where  it  appeared  that  the  parties  against  whom  the  redemp- 
tion was  prayed  were  trustees  for  a  woman  and  her  children,  the 
Lord  Chief  Baron  held,  that  the  cestui  qui  trusts  were  necessary 
parties  to  the  suit ;  although  under  the  peculiar  circumstances 
of  the  case,  and  to  avoid  delay  and  expense,  he  recommended 
that  a  petition  should  be  presented  on  their  behalf,  praying  that 
their  interests  might  be  protected,  and  directed  the  cause  to 
stand  over  for  that  purpose  (/).     And  in  general  it  may  be  laid 
down  as  a  rule,  that  there  can  be  no  foreclosure  nor  redemption 
unless  all  the  parties  entitled  to  the  mortgage  money  are  before 
the  Court  (m).    Therefore,  where  a  mortgagee  had  assigned  the  Assignment  by 
mortgage  upon  certain  trusts  for  the  benefit  of  his  family,  the  Jl**'H*^i,^°' 
mortgagee,  the  trustees,  and  the  cestui  qui  trusts,  were  con-  ftimily. 
sidered  necessary  parties  to  a  bill  to  redeem  (n).   And  so  where   Cestui  qui  trutu 
a  mortgage  term  had  been  bequeathed  to  trustees,  upon  trust,  to  °^<^^^- 
sell  and  apply  the  produce  among  the  testator's  twelve  children 
and  a  gprandchild  nominatim ;  it  was  held,  that  all  the  cestui  qui 
trustSy  interested  in  the  produce  of  the  term,  were  necessary 
parties,  although  they  were  numerous,  and  the  property  small, 

(fc)  Newton  ».  Earl  of  Egmont,  (m)  Palmer  «.  £arl  of  Carlisle,  1 

4  Sim.  574 ;  vide  etiam  6  Sim.  130,  S.  &  S.  423. 

S.  C,  S.P.  (n)  WethereU  v.  Collins,  3  Mad. 

(0  Drew  V.  Haiman,  6  Price  819.  255. 
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CeituiquitruttM.  and  although  the  trustees  had  power  to  give  a  discharge  to 

purchasers  (o). 
Seeut  where  the        But  where  a  mortgagee,  who  has  a  plain  redeemable  inte- 
foMhlTpu^se     ^**'  makes  several  conveyances  upon  trust,  in  order  to  entangle 
ofeDtangliDg       the  affair,  and  to  render  it  difficult  for  a  mortgagt)ry  or  his 
t  e  will.  representatives,  to  redeem,  there  it  is  not  necessary  that  the 

plaintiff  should  trace  out  all  the  persons  who  have  an  interest  in 
First  tenant  in  such  trusty  to  make  them  parties :  the  persons  having  the  legal 
tail  under  con-  estate,  however,  must  be  before  the  Court,  and  where  a  mort- 
mortgagee.  g^^^  ^  ^<ee  has  made  an  absolute  conveyance  with  several 

limitations  and  remainders  over,  the  decree  cannot  be  complete 
without  bringing  before  the  Court,  at  least  the  first  tenant  in 
Costs  of  cctrut      tail,  and  those  having  intermediate  estates  (p).    It  seems  that 
to  red"*  *°  where  a  mortgage  is  forfeited,  and  the  mortgagee  exercises 

the  legal  rights  he  has  acquired  by  disposing  of,  or  encumbering 
the  estate,  and  the  mortgagor  comes  for  the  redemption,  which  a 
Court  of  Equity  gives  him,  it  must  be  upon  the  terms  of  in- 
demnifying the  mortgagee  from  all  costs  arising  out  of  his 
leg^  acts ;  upon  this  principle,  Sir  John  Leach,  in  the  case  of 
Wetherell  v.  Collins^  above  referred  to,  ordered  the  mortgagor 
to  pay  the  costs  of  the  trustees,  and  cestui  qui  trust,  who 
were  necessarily  brought  before  the  Court  in  consequence  of 
the  assignment  of  the  mortgagee. 
Mortgagee  not  It  seems  formerly  to  have  been  considered  necessary,  that 
moi^ge  has^'*  *  mortgagee,  who  had  assigned  his  mortgage,  should  be  made 
been  assigned,  a  party  to  a  bill  of  redemption  (9),  but  the  law  upon  the  point 
appears  now  to  be  otherwise ;  and  it  has  been  determined,  that 
where  there  has  been  an  assignment,  even  though  it  was  made 
without  the  previous  authority  of  the  mortgagor,  or  his  declara- 
tion, that  so  much  is  due,  the  assignee  is  the  only  necessary 
party  (r) ;  for  whatsoever  the  assignee  pays  without  the  inter- 
vention of  the  mortgagor,  he  can  claim  nothing  under  the 
assignment  but  what  is  actually  due  between  the  mortgagor 
and  mortgagee  (s)»  Where  a  mortgagor  is  a  party  to  an  as- 
signment of  a  mortgage  by  the  mortgagee,  then  it  is  in  fact  a 

(0)  Osboum  V.  Fallows,  1  R.  &  M.    Ab.  694.  PL  8. 
741.  (r)  Chambera  v.  Goldwin,  9  Ves. 


s 


•)  Yates  V.  Hambly,  2  Atk.  238.     269. 
>)  Anon,  in  the  Duchy.  2  Ex  Ca.        (i)  Ibid.  266. 
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new  mortgage  between  the  mortgagor  and  Ihe  tussignee,  and  Cestui  qui  truitt, 
of  course  the  original  mortgagee  is  not  a  necessary  party  to  a 
billy  to  redeem  a  mortgagor,  however,  cannot  be  bound  by  any 
transaction  which  may  take  place  between  a  mortgagee  and 
his  assignee  without  his  privity  ;  if  therefore,  the  mortgagee, 
before  assignment,  has  been  in  possession,  and  has  received 
more  on  account  of  the  rents  and  profits  than  the  principal  and 
interest  due  upon  the  mortgage,  and  a  bill  is  filed  by  the  mort- 
gagor against  the  assignee  to  have  an  account  of  the  overplus,  bat  may 

he  may  make  the  mortgagee  a  party  to  the  bill,  because  he  is  ^  Jl^ount?"^^ 

dearly  accountable  for  the  surplus  rents  and  profits  received  by  rents  receiyed 

himself.    But  upon  the  principles  laid  down  by  Lord  Eldon,  in     ^  **™^"« 

the  preceding  case  (0»  it  would  seem,  that  even  in  that  case  the 

assignee  only  would  be  sufficient,  because,  having  contracted  to 

stand  in  the  place  of  the  original  mortgagee,  he  has  rendered 

himself  liable  to  have  the  account  taken  from  beginning  to  end, 

and  must  be  answerable  for  the  result.    From  the  same  case  it  Munt  assignees 

appears,  that  although  there  may  have  been  twenty  mesne  as-  ^^^  necessary. 

signments,  the  person  to  whom  the  last  has  been  made  is  the 

only  necessary  party  to  the  redemption  (u). 

Where,  however,  tiiere  are  several  derivative  mortgages,  if  Derivative 
the  mortgagor  seeks  to  redeem  the  first,  he  must  make  all  niortgagees. 
the  subsequent  mortgagees  parties,  because  they  are  all  inte- 
rested in  the  account  (or). 

The  rule  which  requires  that  all  cestui  qui  trusts  should  be  PersoDs  entitled 
before  the  Court  in  suits  relating  to  trust  property,  applies  to  |^  i^Bult^g 
resulting  trusts  as  well  as  others.  Thus,  where  there  is  a 
grant  or  devise  of  a  real  estate,  either  by  deed  or  will,  and 
the  whole  equitable  interest  is  not  thereby  granted  or  devised, 
there  will  be  a  resulting  trust  for  the  grantor  or  his  heir ;  and 
in  such  case  it  will  be  necessary,  in  a  suit  relating  to  that 
estate,  to  bring  the  grantor  or  his  heir  before  the  Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  chari-  Heir  of  grantor 

ties,  where  a  private  founder  has  appointed  no  visitor,  his  heir-  I?  informations 

/      .  .,       ,  .1.  .       .,.      ,       for  chanties. 

at-law  IS  considered  a  necessary  party  to  an  information  for  the 

regulation  of  the  charity,  because  in  such  case  the  heir-at-law 

(0  ChambeiB  o.  Goldwin,  9  Ves.        (i)  Hobart  v.  Abbot,  2  P.  Wms. 
968, 809.  643,  ante,  p.  287. 

(m)  Ibid. 
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Of  necessary  Parties  to  a  Suit ; 


Owner  of  the 
Inheritance. 


Owner  of  inhe- 
ritance; 


a  necessary 
party  in  bills 
by  specialty 
creditors. 

but  not  to  re- 
cover arrear  of 
an  annuity. 


In  suits  to 
establish  a 
custom ) 


or  a  modus. 


of  a  private  founder  is  considered  as  the  visitor.  But  in 
a  case  of  this  description,  the  Court  refused  to  dismiss  the  in- 
formation because  of  liis  absence,  and  directed  an  inquiry  for 
him  to  be  made  by  the  master  (y) ;  and  so  in  the  case  of  a  cha- 
rity, wherever  it  is  doubtful  whether  the  heir  is  disinherited  or 
not,  he  must  be  a  party  (z). 

Wherever  a  real  estate  is  to  be  recovered,  or  a  right  is  sought 
to  be  established,  or  a  charge  raised  against  real  estate,  it  is 
necessary  that  the  person  or  persons  entitled  to  the  inheri- 
tance, should  be  before  the  Court.  Upon  this  principle  it  is, 
that  in  a  bill  by  a  specialty  creditor,  to  obtain  payment  of  his 
demand  out  of  the  real  estate  of  his  debtor,  the  heir,  as  well 
as  the  executor,  is  a  necessary  party.  Where,  however,  the 
arrears  of  an  annuity,  charged  upon  real  estates,  are  sought  to 
be  recovered,  if  the  arrears  are  such  only  as  were  due  in  the 
lifetime  of  the  ancestor,  it  will  be  sufficient  to  make  his  perso- 
nal representative  a  party,  but  for  any  arrears  after  his  death, 
the  heir  must  be  a  party  (a). 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is 
drawn  from  the  Courts  of  Common  Law,  in  order  to  establish 
a  right  against  a  person  having  a  limited  estate  in  land 
or  other  hereditaments ;  and  it  is  in  such  cases  always  held 
necessary  to  have  the  owner  of  the  inheritance  before  the 
Court.  Thus,  where  a  bill  was  filed  to  establish  a  custom 
whereby  the  owners  and  occupiers  of  certain  lands  were  ob- 
liged to  keep  a  bull  and  a  boar  for  the  use  of  the  inhabitants 
of  the  parish,  it  was  held  thai  &  cnatftm  which  binds  the 
inheritance  of  lands  can  never  be  established  in  a  Court 
of  Equity  unless  the  owners  of  the  inheritance  are  parties, 
and  that  the  master  and  fellows  of  Queen's  College,  who  were 
the  owners,  ought  to  have  been  there  (&)•  And  so,  where 
a  man  prefers  a  bill  to  establish  a  modus  against  a  lessee 
of  an  impropriator,  he  must  make  the  owner  of  the  impro- 
priation a  party;  for  this  Court  will  not  bind  the  inhe- 
ritance of  any  person,  unless   such  person  is   a  party  (c). 


(y)  Attorney-general  v.  Gaunt,  S 
Swan.  148  n. 

(s)  Attorney-general  v.  QreeOt 
2BT0.C.C.  405. 


70, 


I  Weston  V.  Bowes,  0  Mod.  300. 
)  Spendler  v.  Potter,  Bunb.  181. 
I  Glanvil  v.  Trelawney,  Bunb. 
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Upon  the  same  principle,  where  a  hill  is  filed  to  establish  a     Owner  of  the 
modns,  or  customary  payment,  against  an  ecclesiastical  rector,   - 
the  patron  and  ordinary  are  necessary  parties  (</),  the  former  q  ,.  j^ 

because  the  right  of  presentation  which  belongs  to  him  would  be  a  necessaxy 
affected  by  the  decree,  the  latter  because  his  presence  in  the  ^^' 
suit  protects  the  right  of  the  church  against  collusion  {e).  In 
Hales  V.  Pomfret{f)y  Lord  Chief  Baron  Richards  said  that 
lie  had  never  known  an  instance  of  a  bill  to  establish  a  modus, 
to  which  the  ordinary  was  not  a  party,  being  brought  to  a 
hearing  without  its  being  ordered  to  stand  over  for  the  pur- 
pose of  making  him  a  party  by  amendment  (g).  Upon  the 
same  ground,  where  a  bill  was  filed  to  establish  a  modus  against 
a  dean  and  chapter,  as  impropriators,  the  ordinary  and  parson 
were  considered  necessary  parties  (A). 

It  is  to  be  observed,  that  to  render  the  owner  of  the  inheri-  Owner  of  in- 

tance  necessary,  the  object  of  the  suit  must  be  to  bind  the  l>critance,  not 

necessuy* 
inheritance ;  if  that  is  not  the  case,  and  the  relief  sought  is 

merely  against  the  present  incumbent,  the  owner  of  the  inhe- 
ritance, if  made  a  party,  may  demur  (t) ;  and  so,  if  in  a  bill  for  whera  suit  is 
an  account  of  tithes  against  an  occupier,  the  owner  of  the  land  merely  posses- 
is  made  a  party  (A),  he  is  entitled  to  have  the  bill  dismissed     '^* 
against  him,  though,  if  he  mixes  in  the  defence,  &c.,  the 
dismissal  will  be  without  costs  (J), 
It  seems,  from  the  judgment  of  the  Court  of  Exchequer,  But  in  suits  for 

as  delivered  by  Sir  William  Alexander,  C.  B.,  in  the  case  ?^~  he  may 
--.  **.^v,  .,.,,  .^  be  brought  be- 

of  Day  V.  Drake  (tn),  that  a  parson  suing  for  tithes  may,  if  fore  the  Court. 

he  please,  make  the  owner  as  well  as  the  occupier  of  the  land 

in  respect  of  which  the  tithe  is  claimed,  a  party  to  the  suit, 

although  the  occupier  could  not  have  insisted  that,  of  necessity, 

be  ought  to  have  been  brought  before  the  Court.     It  must 

depend,  however,  upon  a  great  variety  of  circumstances  what 

the  effect  of  making  him  a  party  may  be  (n) ;  and  if  the 

(d)  Gordon   v.   Simpkinson,    1 1  (t)  Williamson  v.  Lord  Lonsdale, 

Ves.  609.  Danieirs  Ex.  Rep.  171,  ante. 

(•)  Cook  V.  Butt,  Mad.  U  Geld.  (k)  Ibid. 

«S.              (l)  Markham  t>.  Smith,  11  Price, 


(/)  DanieU,  Ex.  Bep.  142.             126. 
<^) 


^^,  As  to  making  an  impropriator  fm)  3  Sim.  64.  82. 

a  party  to  a  bill  for  tithes  by  a  vicar,  (n)  Vide  Fetch  v.  Dalton,  8  Pru 

or  aricar  a  party  to  a  bill  by  an  im-  9  ;  Leathes  v,  Newitt,  8  Pri.  562 ; 

propriator,  vui«  ante,  p.  320.  Bennett  v.  Skeffington,  4  Pri.  143; 

(ft)  De  Wbelpdal«  v.  Milburni  5  Markham  v.  Smith,  ubi  tiipra. 
Price,  485. 
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Of  necessary  Parties  to  a  Suit : 


Owner  of  the 
Inherilance. 


Defendant  sued 
for  tithes  by  a 
lessee,  cannot 
make  lesaor  & 
defendant  to  a 
cross  bill. 


In  suits  to  esta- 
blish a  payment 
in  lieu  of  tithes 
of  a  particular 
estate. 


Occupiers  not 
necessary  par- 
ties. 


person  claiming  tithes  chooses  to  make  the  landowner  a 
party,  he  must  do  it  at  the  hazard  of  not  receiying  the 
costs,  though  he  should  get  a  decree  against  the  occupier, 
or  of  paying  them,  according  to  the  circumstances  of  the 
case.  In  the  ahove  case  of  Day  v.  Drake,  the  owner  having 
been  made  a  party  to  the  suit,  on  the  allegation  that  he  had 
got  certain  documents  into  his  possession,  from  his  tenants 
and  other  persons,  for  the  purpose  of  preventing  the  plaintiff 
from  obtaining  evidence  from  them  in  support  of  his  demand, 
had  put  in  a  demurrer  to  the  discovery  sought  by  the  bill,  and 
the  demurrer  was  overruled,  on  the  ground  that  the  owner 
ought  to  have  denied  the  allegations  in  the  bill.  The  owner 
afterwards  put  in  a  less  extensive  demurrer  to  that  part  of  the 
bill  which  required  a  discovery  from  him  as  to  his  title,  &c., 
and  an  answer  denying  the  allegations  that  he  had  taken  pos- 
session of  the  documents,  &c.  for  the  purpose  of  preventing 
the  plaintiff  from  obtaining  evidence  in  support  of  his  claim 
against  the  occupiers;  and  the  second  demurrer  was,  upon 
argument,  also  overruled,  principally  upon  the  ground  above 
stated,  viz.  that  a  person  suing  for  tithes  has  aright,  if  he  choose 
to  incur  the  risk,  to  make  an  owner  a  party  to  the  suit,  al- 
though the  defendant  has  no  right  to  insist  upon  his  being  so. 

It  is  to  be  observed,  however,  that  although ,  in  a  bill  by  a 
party  entitled  to  tithes,  he  may  make  the  owner  as  well  as  the 
occupier  a  party,  yet  if  the  party  entitled,  sue  only  in  the 
character  of  lessee,  the  occupier  has  no  right  to  file  a  cross  bill 
against  the  lessor  for  a  discovery  and  production  of  documents, 
and  that  a  demurrer  to  a  bill  of  this  nature  was  allowed  (o). 

Where  the  object  of  a  bill  is  to  establish  a  right  to  the  pay- 
ment of  a  certain  gross  sum  in  lieu  of  the  tithes  of  a  certain  ' 
portion  of  land,  the  owner  as  well  as  the  occupier  is  neces- 
sary, though  it  seems  that  in  a  case  of  this  description,  where 
the  object  of  the  bill  was  to  establish  a  right  to  the  payment  of 
40  /.  per  annum,  which  had  been  decreed  in  the  time  of  Charles 
the  First  (p)  out  of  particular  lands ;  it  was  held  not  neces- 
sary to  make  the  occupiers  parties,  because,  although  the 
decree  in  such  case  could  only  be  against  the  landowners  who 

(o)  Tooth  V.  the  Dean  and  Chap-  Eq.  Rep.  320  ;  Via.  Ab.  tit.  Party, 
ter  of  Canterbury,  3  Sim.  49.  B.  fol.  265.  PI.  58. 

(p)  Cuthbert  v.  Westwood,  Gilb. 
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were  before  the  Court,  yet  that  would  affect  lands.     And  it      Tenants  and 
1           ,    ,                      .    .         «       « 1              ...               .        Occupiers. 
was  decreed  that  a  commission  should  go  to  inquire  into  and    < ^         * 

ascertain  the  value  of  the  lands,  the  owners  and  occupiers' 

names,  and  what  proportion  of  the  40/.  per  annum  each 

tenement  ought  to  pay. 

In  the  case  of  Penn  v.  Lord  Baltimore  (g),  which  was  a  T*°*?^  °^ '■"?' 

.    -  .^  ^  ^  .         ,       in  smU  to  settle 

suit  for  a  specific  performance  of  an  agreement  respecting  the   boundaries,  ua- 

bonndaries  of  two  provinces  in  America,  it  was  considered  necessary, 
unnecessary  to  make  the  planters,  tenants,  or  inhabitants 
within  the  districts,  parties  to  the  suit.  The  objection  taken 
was  upon  the  ground  that  their  privileges,  and  the  tenure  and 
law  by  which  they  held,  might  not  be  altered  without  their  con- 
sent ;  but  Lord  Hardwicke  overruled  the  objection,  saying, 
''  Consider  to  what  this  objection  goes,  in  lower  instances ;  in 
the  case  of  manors  and  honors  in  England  which  have  dif- 
ferent customs  and  bye-laws  frequently;  yet,  though  different, 
the  boundaries  of  these  manors  may  be  settled  in  suits  between 
the  lords  of  these  manors  without  making  the  tenants  parties, 
or  may  be  settled  by  agreement,  which  this  Court  will  decree, 
without  making  the  tenants  parties ;  though  in  case  of  fraud, 
collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound." 

And,  in  general,  it  may  be  stated  as  a  rule,  that  occupying  Occupying 
tenants  under  leases,  or  other  persons  claiming  under  the  pos-  ^"*°**  ?*^*  "•" 
session  of  a  party  whose  title  to  real  property  is  disputed,  are  concerning  land. 
not  deemed  necessary  parties ;  though  if  he  had  a  legal  title, 
the  title  which  they  may  have  gained  from  him  cannot  be 
prejudiced  by  any  decision  on  his  rights  in  a  Court  of  Equity 
in  their  absence;  and  though,  if  his  title  was  equitable  merely, 
they  may  be  affected  by  a  decision  against  that  title.     Some-   Decree  without 
times,  however,  if  the  existence  of  such  rights  is  suggested  at  R[*^    -^^ut!** 
the  hearing,  the  decree  is  expressly  made  without  prejudice  to 
those  rights,  or  otherwise  qualified  according  to  circumstances. 
If,  therefore,  it  is  intended  to  conclude  such  rights  by  the 
same -suit,  the  persons  claiming  them  must  be  made  parties  to 
it ;  and  where  the  right  is  of  a  higher  nature,  as  a  mortgage,  the 
person  claiming,  as  we  have  seen,  is  usually  made  a  party  (r). 

(9)  1  Ves.  444  9.  (r)  Lord  Red.  142. 

A  A  3 


Digitized  by  VjOOQ IC 


358 


Of  necessary  Parties  to  a  Suit : 


Lord  of  the 
Manor. 

Secui,  in  cases 
of  partition. 

Lord  of  the 
manor  neces- 
saiy«  in  ques- 
tions of  copy- 
hold or  no 
copyhold* 


In  suits  for  a 
surrender  of  co« 
pyholds  for 
lives,  lord  of  the 
manor. 

Seeiu,  of  copy- 
holds of  inberi- 
tance. 


First  tenant  in 
tail,  in  saits  coa« 
ceming  real 
estates. 


And  where  a  tenant  in  common  had  demiaed  his  undivided  share 
for  a  long  term  of  years,  the  lessee  was  held  a  necessary  party 
to  a  bill  for  a  partition,  because  he  must  join  in  the  conyey- 
ance,  and  his  lessor  was  ordered  to  pay  his  costs  (i). 

The  same  principle  which  renders  it  necessary  that  the 
owner  of  the  inheritance  should  be  before  the  Court  in  all  cases 
in  which  a  right  is  to  be  established  against  the  inheritance, 
requires  that  in  cases  where  there  is  a  dispute  as  to  whether 
land  in  the  occupation  of  a  defendant  is  freehold  or  copyhold, 
the  lord  of  the  manor  should  be  a  party.  Thus,  where  a  plain- 
tiff, by  his  bill,  pretended  a  title  to  certain  lands  as  freehold, 
which  lands  the  defendant  claimed  to  hold  by  copy  of  court 
roll  to  him  and  his  heirs,  and  prayed  in  aid  the  lord  of  the 
manor ;  but,  nevertheless,  the  plaintiff  served  the  defendant 
with  process  to  rejoin,  without  making  the  lord  of  the  manor 
a  party;  it  was  ordered  that  the  plaintiff  should  proceed 
no  more  against  the  defendant  before  he  should  have  called 
the  lord  in  process  (/). 

For  a  similar  reason  it  is  held,  that  where  a  bill  is  brought 
for  the  surrender  of  a  copyhold  for  lives,  the  lord  must  be 
made  a  party ;  because,  when  the  surrender  is  made,  the 
estate  is  in  the  lord,  and  he  is  under  no  obligation  to  regrant 
it ;  but  it  is  otherwise  in  the  case  of  copyholders  of  inheritance, 
there  the  lord  need  not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rule  which 
has  been  before  laid  down  («),  with  regard  to  the  persons  to  be 
made  parties  as  being  interested  in  the  inheritance  of  an  estate, 
prevails  equally  in  the  case  of  adverse  interests,  as  in  that 
of  concurrent  interests  with  the  plaintiffs ;  this  rule  is,  that 
wherever  the  inheritance  to  a  real  estate  is  the  subject- 
matter  of  the  suit,  the  first  person  in  being  who  is  entitled  to 
an  estate  of  inheritance  in  the  property,  and  all  others  having 
intermediate  interests,  must  be  defendants.  Thus  it  is  held 
necessary,  in  order  to  obtain  a  complete  decree  of  foreclosure, 
in  cases  where  the  equity  of  redemption  is  the  subject  of  an 

(0  Cornish  v.  Gesl,  9  Cox.  27.         Caiy.    Rep.  81.  82 ;   Vin.  Ab.  tit, 
(0  Cited    in  Lucas    v.  Arnold,     Party,  B.  254.  PI.  48. 
(«)  Ante,  p.  516. 
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entail,  that  the  first  tenant  in  tail  of  the  equity  of  redemption  Under  Limita- 
•hoald  be  before  the  Court  (w),  m^t. 

It  appears  to  hare  been  held  formerly,  that  a  decree  of  fore-  .r — "* 

cloaure  against  a  tenant  for  life  would  bar  a  remainder-man  (x),  foreclose ; 
bnt  it  is  now  settled,  that  not  only  the  tenant  for  life,  but  the 
penon  having  the  next  vested  estate  of  inheritance,  must  be 
parties  (y) ;  and  the  same  rule  applies  to  all  cases  where  a  right  or  to  chaige 
is  to  be  established,  or  a  charge  raised  against  real  estates  ^  ^^' 
which  are  the  subject  of  settlement. 

A  plaintiff,  however,  has  no  right  to  bring  persons  in  the  But  not  in  ques* 
situation  of  remainder-men  before  the  Court  in  order  to  bind  their  ^*®°?  ^^ilTJ*" 
rights,  upon  a  discussion  whether  a  prior  remainder-man,  under  chaser. 
whom  he  claims,  had  a  tide  or  not,  merely  to  clear  his  own 
title  as  between  him  and  a  purchaser.  This  was  decided  in  Pel^ 
ham  V.  Gregory  {z\  before  Lord  Northington ;  in  which  case  the 
question  arose  on  the  title  to  certain  leasehold  estates,  which  were 
limited  in  remainder,  after  limitations  to  the  Duke  of  Newcastle 
and  his  sons,  to  the  first  and  other  sons  of  Mr.  Henry  Pelham 
in  tail,  and  to  which  the  plaintiff.  Lady  Catherine  Pelham, 
claimed  to  be  absolutely  entitled  on  the  death  of  the  Duke,  as 
administratrix  to  Thomas  Pelham,  the  son  of  Mr.  Henry 
Pelham,  the  first  tenant  in  tail  who  had  come  into  being. 
The  plaintiff,  in  order  to  have  this  question  decided  against 
Lord  Vane  and  Lord  Darlington,  who  were  subsequent  re- 
mainder-men in  tail,  contracted  to  sell  the  estate,  subject  to 
the  Duke's  life  estate,  and  to  the  contingency  of  his  having 
sons,  to  the  defendant  Gregory,  and  brought  a  bill  against  him 
for  a  specific  performance,  to  which  she  made  Lord  Vane  and 
Lord  Darlington  parties ;  but  Lord  Northington  dismissed  the 
bill  with  respect  to  Lord  Vane  and  Lord  Darlington,  and  the 
reason  his  Lordship  gave  for  dismissing  the  bill  against  the 
two  latter,  as  expressed  in  his  decree,  was,  **  that  they  being 
remainder-men  after  the  death  of  the  Duke  of  Newcastle,  if 
he  should  die  without  issue,  their  claims  were  not  within  his 
ci^pnizance  to  determine,  and  the  plaintiff  had  no  right  to 

(w)  Reyfioldson  v.  Perkins,  Amb.        {y)  Sutton  v.  Stone,  2  Atk.  101. 
564.  (>)  1  Eden. 518^  5  Bro.  P.  C.4t5, 

(jt)  Roscarrick  v.  Barton,  1  Ch.  S.  C. 
Ca.  217. 
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Limitations  in 

Settlement. 


Persons  in  re- 
mainder after 
first  estate  of 
inheritance,  un- 
necessary. 


Unless  the  na« 
ture  of  his  estate 
is  doubtful. 


Intermediate 
tenants  for  life. 


Contingent 
remainoer-mei 

Trustees  to 
preserve,  fitc. 


Executory  de- 
visees. 


bring  them  into  discussion  in  a  Court  of  Equitj.*'  From  this 
decree  there  was  an  appeal  to  the  House  of  Lords,  and  although 
they  decreed  Gregory  to  perform  his  contract,  they  affirmed 
the  dismissal  against  Lord  Vane  and  Lord  Darlington.  In 
Devonsher  v.  Newenham  (a),  Lord  Redesdale,  after  stating 
the  above  case  and  decision,  says,  ''  I  take  this  to  be  a 
decisive  authority,  and,  if  the  books  were  searched,  I  have  no 
doubt  many  other  cases  might  be  found  where  bills  have  been 
dismissed  on  this  ground." 

The  owner  of  the  first  estate  of  inheritance,  however,  is 
sufficient  to  support  the  estate,  not  only  of  himself,  but  of 
every  body  in  remainder  behind  him  (6);  therefore,  where 
a  tenant  in  tail  is  before  the  Court,  all  subsequent  remainder- 
men are  considered  unnecessary  parties.  This  is  by  analogy 
to  the  rule  at  law,  according  to  which  there  is  no  doubt  that  a 
recovery  in  which  a  remainder-man  in  tail  was  vouched,  might 
bar  all  remainders  behind  (c). 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is 
no  occasion  for  a  subsequent  remainder-man  being  a  party  to 
a  bill  of  foreclosure,  yet  where  it  is  doubtful  whether  a  par- 
ticular party  has  an  estate  tail  or  not,  the  person  who  has  the 
first  undoubted  vested  estate  of  inheritance  ought  to  be  a 
party  (rf). 

It  is  necessary,  however,  in  cases  of  this  sort,  not  only  that 
he  who  has  the  first  estate  of  inheritance  should  be  before  the 
Court,  but  that  the  intermediate  remainder-men  for  life  should 
be  parties  (e).  The  same  rule  wUl,  as  we  have  seen  before, 
apply,  where  the  intermediate  estate  is  contingent  or  execu- 
tory, provided  the  person  to  take  is  ascertained;  although 
where  the  person  to  take  is  not  ascertained,  it  is  sufficient  to 
have  before  the  Court  the  trustees  to  support  the  contingent 
remainders,  and  the  person  in  esse  entitled  to  the  first  vested 
^estate  of  inheritance  (/).  Executory  devises  to  persons  not 
in  being  may  in  like  manner  be  bound  by  a  decree  against 


!i 


a)  2Sch.&Lef.210. 
'6}  Reynoldsoo  v.  Perkins,  Amb. 
664. 

(c)  Per  Lord  Eldon,  in  Llo^d  v. 
Johnes,  9  Ves.  64;  vide  etiam  G\fiard 
V.  Hort,lSch.&Lef.t86. 


(d)  Powell  on  Mortga^re,  1054. 

(e)  Per  Lord  Eldon,  in  Gowtr  v. 
Stacpoole,  1  Dow.  18.  S2. 

(f)  Lord  Cholmondeley  v.  Lord 
Clinton,  2  Jac.  &  W.  7 ;  Hopkins  v, 
Hopkins,  1  Atk.  590. 
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m  vested  estate  of  inheritance  but  a  person  claiming  under  Pereons  jointly 

and  severally 
limitations  by  way  of  executory  devise,  not  subject  to  any  liable. 

preceding  vested  estate  of  inheritance  by  which  it  may  be    *         "*         ' 

defeated,  must  be  a  party  to  a  bill  affecting  his  right  (g). 

Ify  after  a  cause  has  proceeded  a  certain  length,  an  inter-   Intermediate 

mediate  remainder-man  comes  into  esse^  he  must  be  brought  remainder-men 

commg  into  eae 
before  the  Court  by  supplemental  bill  {h) ;  and  so,  if  first  after  bill  filed. 

tenant  in  tail,  who  is  made  a  party  to  a  suit,  dies  without  issue 
before  the  termination  of  the  suit,  according  to  the  constant 
practice  of  the  Court  the  suit  is  proceeded  in  against  the  next 
tenant  in  tail,  as  if  he  had  been  originally  a  party ;  and  this  is 
done  by  means  of  a  supplemental  bill.     It  seems  also  clear,  Effect  of  tenant 
that  if  a  tenant  in  tail  is  plaintiff  in  a  suit,  and  dies  with-  ^uI^q!,  3u\°^ 
out  issue,  the  next  remainder-man  in  tail,  although  he  claim  without  issue. 
by  new  limitation,  and  not  through  the  first  plaintiff  as  his 
issue,  is  entitled  to  continue  the  suit  of  the  former  tenant  in 
tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evi- 
dence and  proceedings  in  the  former  suit(t). 

The  rule  which  requires  that  all  persons  who  are  interested  All  persons  lia- 
in  resisting  the  plaintiff's  demands  should  be  brought  before  ^  p^in^ff^de^ 
the  Court  as  defendants,  in  order  to  give  them  an  opportunity  mand. 
of  litigating  the  claim  set  up,  renders  it  imperative  that  wher- 
ever more  than  one  person  is  liable  to  contribute  to  the  satis- 
faction of  the  plaintiff's  claim,  they  should  all  be  made  parties 
to  the  suit  (k).    Thus,  if  there  be  an  agreement  in  a  parish  ^]|  pj^rties  to  a 
by  a  vestry  order  that  a  sum  of  1 00  /.  per  annum  should  be  vest^  order. 
paid  to  A.  for  a  lecture  in  the  parish,  in  a  bill  for  the  recovery 
of  it,  all  the  parties  to  the  order  must  be  made  defendants, 
otherwise  it  cannot  be  decreed  (/}.     And  so,  if  there  be  a  ^j]  p^rtQen  in 
demand  against  a  partnership  firm,  all  the  persons,  consti-  a  firm; 
tuting  that  firm  must  be  before  the  Court ;  and  if  any  of  them  or  their  repie- 
are  dead,  the  representatives  of  the  deceased  partners  must  be  "^^^^'^^* 
likewise  made  parties.    Thus,  where  a  bill  was  filed  by  the 
captain  of  a  ship  against  the  personal  representative  of  the 
survivor  of  two  partners,  who  were  joint  owners  of  the  ship, 

(g)  Lord  Red.  141.  (k)  Jackson  v.  Rawlins,  2  Vern. 

\h)  Per  Lord  Eldon,  in  Lloyd  v,  19.5. 

Johnes,  9  Ves.59.  {i )  Henchman  v.  Aycr,  I  Eq.  Ca. 

(i)  Lloyd  V.  Johnes,  9  Ves.  59.  Ab.  72,  PI.  3 ;  Uardr.  333.  S.  C. 
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PenoDs  jointly 
aod  teveniJly 
liable. 


Persons  jointly 
and  serendly 
liable. 


Co-obligors  or 
their  represen- 
tatives. 


for  an  account  and  satisfaction  of  his  demand,  it  was  heU 
that  the  suit  was  defective,  because  the  representative  of  the* 
other  partner,  who  might  he  interested  in  the  account,  was  not 
before  the  Court,  although  at  law  the  case  would  have  been 
different  (m).  And  it  is  to  be  observed  that,  in  that  case,  the 
surviving  partner  had  purchased  the  shn«  of  the  deceased 
partner  in  the  ship ;  but  that  circumstance  was  held  to  make 
no  difference,  as  the  proceeding  was  not  in  rem. 

Upon  the  same  principle,  a  bill  for  payment  of  money  dae 
upon  a  bond  must  be  against  all  the  obligors  (n) ;  thus,  if  one 
sue  the  'executor  of  an  obligor  to  discover  assets,  jou  must 
make  all  the  obligors  parties,  that  the  charge  may  be  equal  (o). 
In  the  case  of  Madox  v.   Jackson  {p)y  where   there  were 
three  obligors  in  a  bond,  and  the  plaintiff,  the  obligee,  brought 
only  one  obligor  before  the  Court,  and  the  representatives  of 
another,  but  not  the  third,  the  bill  stating  that  he  was  dead, 
an  objection  was  taken  for  want  of  parties,  by  one  of  the  de- 
fendants, who  insisted  that  the  representative  of  the   third 
obligor  ought  to  have  been  made  a  party,  as  it  was  possible 
he  might  have  paid  off  the  bond,  or  at  least,  if  before  the 
Court,  might  contribute  his  part  towards  payment  of  it ;  and 
Lord  Hardwicke,  although  he  overruled  the  objection  upon 
the  special  circumstances  of  that  case,  said,  '*  the  general 
rule  of  the  Court,  to  be  sure  is,  where  a  debt  is  joint  and 
several,  the  plaintiff  must  bring  each  of  the  debtors  before 
the  Court,  because  they  are  entitled  to  the  assistance  of  each 
other,  in  taking  the  account.     Another  reason  is,  that  the 
debton  are  entitled  to  a  contribution  where  one  pays  more 
than  his  share  of  the  debt;  a  further  reason  is,  that  if  there 
are  dlfferant  funds,  as  where  the  debt  is  a  specialty,  and  he 
might  sue  at  law  either  ihe  heir  or  executor  for  satisfaction, 
he  must  make  both  parties,  as  he  may  come  in  the  last  place 
upon  the  real  assets.''     It  is  right  to  state  here,  that  the  rule 
as  stated  by  Lord  Hardwicke  in  the  above  case,  is  at  variance 
with  that  of  Lord  King,  in  Collins  v.  Griffith  {q).     But  the 
question  is  put  beyond  all  doubt,  not  only  by  the  decision  of 


(m)  Pierson  v.  Robinson,  3  Swan. 
139  n. 
(it)  Anon.  Freemanj  127. 


(0)  Blois  V.  Blois,  2  Vent.  348. 
(p)  3Atk.  406. 
(f )  2  P.  Wms.  814. 
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Lord  Hardwicke,  in  Madox  v.  Jackson^  above  referred  to,  Pobods  jointly 
bat  by  that  of  Lord  Thurlow,  in  Angerstein  v,  Clarke  (r),  and  "   jubte. 
of  Lord  Eldon,  in  Cockbum  v.  Thompson  («),  in  which  the  rule  *         v         ' 
that  all  the  co-obligon  must  be  partieB  has  been  distinctly 
recognised.    The  same  role  has  since  been  followed  by  Sir 
J.  Leach,  inBUmdy,  Winter  (t). 

It  is  however  clear^  that  if  a  judgment  has  hwn  had  at  law  seau  after 
against  one  obligor,  you  may  sue  the  executor  of  that  one  jud^entatlaw 
alone  to  discover  assets,  &c.y  because  the  bond  is  drowned  in  co^bUgor^ 
the  judgment  (ti). 

It  is  stated  by  Lord  Hardwicke,  in  the  case  of  Madox  v.  Exceptions  to 

Jackson  f  above  referred  to,  that  the  rule  that  all  the  obligors  general  nile 

_       _         ,    ,  ,  _  .    ,      as  to  co- 

in a  bond,  or  their  representatives,  must  be  parties  to  a  smt  by  obligon. 

the  obligee,  is  subject  to  exceptions.  Where  the  obligor  who  is  ^,      ^.       ^_. 
sued  is  the  principal,  and  the  other  obligors  are  only  sureties,  son  sued  is  the 
there  is  no  pretence  in  such  a  case  for  the  principal  in  the  P"<^<^>P^- 
bond  to  say,  that  the  creditor  ought  to  bring  the  surety  before       '** 
the  Courts  unless  he  had  paid  the  debt  (a?) ;  and  the  same  ex- 
ception has  been  recognised  by  Lord  Eldon,  in  Cockbum  v. 
Thompson.    The  exception  above  noticed  will  not,  however, 
apply  to  the  case  of  a  person  who  has  executed  a  conveyance, 
or  created  a  charge  upon  his  own  estate,  as  a  cpllateral  security 
for  another.   This  appears  to  have  been  the  result  of  the  deter-  in  bills  of  fore- 

mination  in  Stokes  v.  Clendon  (y),  which  was  the  case  of  a  *^l^^/*;  ^^'^^ 
.     .     1     i.  ,  ,       ,  «  of  estate  mort- 

mortgage  by  a  prmcipal  of  one  estate,  and  by  the  surety  of  g«ged  as  colla- 

another,  as  a  collateral  security ;  and  th^  Master  of  the  Rolls  ^^  wT*"? 
determined,  that  a  bill  of  foreclosure  against  the  principal  to  bill  against 
could  not  be  sustained,  without  makipg  the  other  mortgagor  a  pdncipaU 
party,  because  the  other  had  a  right  to  redeem  and  be  present 
at  the  account,  to  prevent  the  burthen  ultimately  falling  upon 
his  own  estate,  or  at  least  falling  upon  it  to  a  larger  amount 
than  the  other  estate  might  be  deficient  to  satisfy. 

In  the  preceding  case  it  is  to  be  observed,  that  the  surety  5eaa,  a  person 
had  conveyed  his  own  estate  by  way  of  security  to  the  mort-  faumf  ««mii^^^ 
gagee.    Where,  however,  he  merely  enters  into  a  personal  which  is  merely 

personal. 

(r)  8  Dickens,  738:  3  Swans.  147.  (x)  3  Atk.  406,  vide  eiiam,  Blots 

(s)  16  Ves.  326.  v,  Blois,  tihi  tupra. 

(0  1  S.  &  S.  247.  (v)  Cited  2  Bro.  C  C.  275  noltf, 

(u)  Blois  v.  Blois,  2  Vent.  348.  Edit.  Belt. 
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Persons  joiotly     covenant  as  surety  for  the  principal,  but  does  not  convey  any 
and  severally  "^  ,       '^         '     '       ,  ,  ...  , 

liable.  estate  or  interest  to  the  mortgagee,  there   he   will   not   be 

*  "^  '  considered  as  a  necessary  party ;  and  where  A.  having  a 
general  power  of  appointment  over  an  estate,  in  the  event  of 
his  surviving  his  father,  joined  with  two  other  persons  as  his 
sureties,  in  a  covenant,  to  pay  an  annuity  to  the  plaintiff;  and 
also  covenanted,  that  he  would  create  a  term  in  the  estate  if 
he  survived  his  father ;  and  upon  the  death  of  his  father  a  bill 
was  filed  by  the  plaintiff  against  A.,  and  other  parties  inte- 
rested in  the  estate,  to  have  the  arrears  of  his  annuity  raised 
and  paid ;  it  was  held  upon  demurrer,  that  the  sureties  were 
not  necessary  parties  (z). 
In  suits  for  con-  In  a  bill  by  one  surety  against  another,  to  make  him  con- 
tribuuon.  tribute,  it  was  held,  that  the  executor  of  a  third  surety  who 

was  dead  ought  to  be  a  party,  though  he  died  insolvent  (a). 
Principal  and      In  that  case  the  principal  had  given  a  counter-bond  of  indem- 
their  personal      ^'^7  ^  *^®  plaintiff,  who  had  taken  him  in  execution  upon  it, 
representatives,    and  he  had  been  discharged  by  an  Insolvent  Act ;  and  though 
Y^xkU       '""^  '    ^®  appears  not  to  have  been  made  a  party,  yet  no  objection 
was  taken  (6) ;  and  it  seems  that  Irom  this  circumstance,  and 
also  from  the  case  of  Lawson  ▼.  Wright  (c),  that  if  the  prin- 
cipal is  elearly  insolvent,  and  can  be  proved  to  be  so  (as  by 
his  having  taken   advantage  of  an  Act  for  the  Relief  of 
Unless  insol-       Insolvent  Debtors),  he  need  not  be  a  party  to  the  suit.    It 
^«°y  *•*  £!!°^^  ^^''  however,  be  necessary,  if  the  principal  be  not  a  party, 
that  the  fact  of  his  insolvency  should  be  proved ;  whereas, 
if  he  be  a  party  to  the  suit,  such  proof  will  be  unnecessary. 
In  the  case  above  cited  from  Finch  (</),  the  insolvency  of 
the  principal  was  apparent  from  the  fact  of  his  having  taken 
advantage   of  the  Insolvent  Act;   but  it  is  presumed   that 
the  insolvency  of  the  co-surety  was  not  so  capable  of  proof, 
and  that  it  was  upon  that  ground  held  necessary  to  have  his 
personal  representative  before  the  Court,  in  order  to  take  an 
account  of   his   estate.      Where  the  fact  of  the  insolvency 
of  one  of  the  sureties  was  clear,  and  admitted  by  the  answers. 
Lord  Hardwicke  held,  that  there  was  no  necessity  to  bring  his 

(s)  Newton  v.  Earl  of  Egmont,        (h)  Ibid. 
4  Sim.  574.  (c)  1  Coi.  276. 

(a)  Hole  r.  Harrison,  Finch.  15.  \d)  Hole  v.  Harrison. 
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representatives  before  the  Court  (c).     It  seems,  however,  that  Persons  jointly 

!...«.,         ,.        1       .             ,      ,         1           .«i    I    •         XL  and  severally 

the   plaintiff  has   his  election,   whether  he  will   bnng  the  liable. 

insolvent   co-obligor  or  his  representative  before  the  Court 


PlaiotifT  may 

^^  °0*-  elect  whether 

And  where  a  bill  was  6Ied  by  an  obligee  against  the  principal  he  will  bring 

obligor  in  a  joint  and  separate  bond,  and  the  representative  of  |-      berore  the 

another  obligor,  who  was  a  surety,  and  it  was  stated  in  the  bill  Court  or  not ; 

that  the  principal  obligor  was  insolvent.  Sir  John  Leach  held,  *"^  >f  }^®  ]^  ^ 

,        1  .     r«. ,     ,       .  ,  .  ,  ,.  ,  party,  he  is 

that  the  plaintiff  had  a  right,  notwithstanding  such  statement,  entitled  to  his 

to  make  the  principal  obligor  a  party,  and  refused  him  his  ^^^^' 

coste(/). 

Although  it  is  generally  necessary  where  there  is  a  joint  Where  parties 

demand  against  several  persons,  to  have  all  those  persons  be-  ^]||^i)]^^''  ^ 

fore  the  Court,  yet  where  there  are  several  persons  who  are  account, 

each  liable  to  account  for  his  own  receipts,  a  bill  may  be  filed  fii^^^iQst 

against  one  or  more  of  them  for  an  account  of  their  own  receipts  one  without 

and  payments,  without  bringing  the  others  parties  to  the  suit.   ^  ®  ^^  ^* 

Thus,  where  a  residuary  legatee  brought  his  bill  against  one  of  Co-executors. 

two  executors,  without  his  co-executor,  who  was  abroad,  to 

have  an  account  of  his  own  receipts  and  payments,  the  Lord 

Chancellor  said,   *^  the  cause  shall  go  on,  and  if  upon  the 

account  anything  appear  difficult,  the  Court  will  take  care  of 

it ;  the  reason  is  the  same  here  as  in  the  case  of  joint  factors, 

and  the  issuing  out  of  process  in  this  case  is  purely  matter  of 

form"(i7). 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  j^j^^^  factors. 

joint  factors,  and  one  of  them  is  out  of  the  jurisdiction.   And 

in  the  case  of  Lady  Selyard  v.  The  Executors  of  Harris  (A),  Co-trustees. 

above  referred  to,  where  it  did  not  appear  that  the  parties  were 

out  of  the  jurisdiction,  the  Court  permitted  the  representatives 

of  one  of  several  trustees,  who  were  dead,  to  be  sued  for  an 

account  of  the  receipts  and  disbursements  of  his  testator,  who 

alone  managed  the  trust,  without  bringing  the  representatives 

of  the  other  trustees  before  the  Court.     But  where  a  bill  ?«w^bere 

„         -      ,         ,      -  ,  joint  breach  of 

u  against  trustees  guilty  of  a  breach  of  trust,  the  representa-  trust. 

(e)  Madox  v.  Jackson,  vhi  nipra,      83 ;  1  Eq.  Ca.  Ab.  73,  PI.  18  ;  2  Eq. 
(  /  )  Haywood  v.  Ovey,  Mad.  &    Ca.  Ab.  165,  PI.  3,  S.  C 

Geld.  113.  (h)  P.  339. 

(f )  Cowslad  r.  Ccly,  Prec.  in  Ch. 


Digitized  by  VjOOQ IC 


366 


0/necetsary  Parties  to  a  Suit : 


Persons  jointly 

and  severally 

liable. 


Bills  agaunst 
a  few  of  many 
acting  parties 
for  their  aliquot 
shares. 

Bills  against 
subscribers  to 
a  joint-stock 
speculation  for 
their  respectiTe 
shares  of  con« 
tribution. 


In  what  cases 
9i  joint  demand 
may  be  estab- 
lished against 
one  of  several 
jointly  liable. 

Joint  debt  where 
one  of  two 
partners  oot  of 
thekiagdom. 


Where  co-obli- 
gees are  very 
numerous* 


tives  of  those  trastees  who  are  guilty  of  the  same  breach  of 
trust,  must  be  parties  (t). 

Where  the  parties  liable  to  the  demand  have  been  very  nu- 
merous, the  Court  have,  in  like  manner,  permitted  a  bill  to  be 
filed  against  a  few  of  them,  to  compel  the  payment  of  their 
aliquot  shares,  without  bringing  the  others  before  it.  Thus, 
where  fifty  persons  joined  together  to  form  a  bank,  and  to  pro- 
cure an  Act  of  Parliament  to  establish  and  settle  it,  and  were 
at  equal  charges,  and  about  two  hundred  and  fifty  subscribed 
to  raise  a  fund,  but  the  speculation  turned  out  unfavourable, 
whereby  a  loss  of  about  6,000  L  was  sustained  by  the  first 
proprietors,  who  thereupon  exhibited  their  bill  against  sixteen 
of  the  two  hundred  and  fifty  subscribers,  to  compel  them  to 
bear  their  proportion  of  the  loss ;  it  was  moved  that  the  bill 
should  abate  for  want  of  parties,  but  overruled,  for  the  plain- 
tiffs only  prayed  that  the  defendants  might  bear  their  propor- 
tion of  the  loss,  which  would  appear  before  the  Master  as  well 
as  if  all  the  two  hundred  and  fifty  subscribers  were  there,  and 
so  it  could  be  no  prejudice  to  those  defendants  (k). 

And  it  seems  that  even  though  the  demand  be  against  seve- 
ral persons  jointly,  the  Court  will  entertain  a  suit  against 
some  of  them  for  the  whole,  where  the  others  are  abroad,  or 
have  stood  out  the  process.  Thus,  where  a  bill  was  filed 
for  the  recovery  of  a  joint  debt  against  one  of  two  partners, 
the  other  being  out  of  the  kingdom,  and  the  question  before 
the  Court  was,  whether  the  defendant  should  pay  the  whole  or 
only  a  moiety  of  the  debt,  Lord  Hardwicke  was  of  opinion 
that  he  ought  to  pay  the  whole  (/). 

The  role  that  all  the  co-obligors  are  to  be  before  the  Court, 
is  a  rule  of  convenienoe,  to  prevent  further  suits  for  a  contri- 
bution, and  not  a  rule  of  necessity,  and  therefore  may  be  dis- 
pensed with,  especially  where  the  parties  are  many,  and  the 
delays  may  be  multiplied  and  conthiued;  therefore,  where 
there  were  a  great  number  of  obligors,  and  many  of  them 
were  dead,  and  some  leaving  assets  and  others  leaving 
none,  the  Court  proceeded  to  a  decree,  though  all  of  them 


27. 


'i)  MSS.    Ante,  p.  840. 
Ik)  Anon.  2  Eq.  Ca.  Ab.  166,  PI. 


(0  Darwent  v. 
SIO. 


Walton,  2  Atk. 
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iwrere  not  before  it(m).     And  so  in  the  case  of  the  joint-stock  TeiiKms  jointly 
bank  above  noticed,  the  presence  of  all  the  subscribers  to  the  Uabie. 

undertaking  was  dispensed  with  (n).  '         ' 

The  general  rule  requiring  the  presence  of  all  parties  inte-  Exceptions  to 
rested  in  resisting  the  demand,  has  also  been  dispensed  with  p^^\]^  ^^y 
in  a  variety  of  cases  where  the  parties  were  numerous,  and  numerous, 
the  ends  of  justice  could  be  sufficiently  answered  by  a  suf- 
ficient number  being  before  the  Court  to  represent  the  rights 
of  a)l.    Thus,  where  A.  agreed  with  B.  and  C.  to  pave  the 
streets  of  a  parish,  and  B.  and  C.  on  behalf  of  themselves  and 
the  rest  of  the  parish,  agreed  to  pay  A.,  and  the  agreement 
was  lodged  in  the  hands  of  B.,  it  was  held,  that  A.  should 
have  his  remedy  against  B.  and  C,  and  that  they  must  resort 
to  the  rest  of  the  parish  (o).    And  so  in  Cullen  v.  The  Duke  of  Iq  bills  by  a 
Queensberrtff  where  a  bill  was  filed  by  a  tradesman  against  the  tradesman 
committee  of  a  voluntary  society,  called  **  The  Ladies'  Club,*'  committee  of 
for  money  expended  and  work  done  under  a  contract  entered  &  numerous 
into  by  the  defendant,  on  behalf  of  themselves  and  the  other 
subscribers,  and  it  was  objected  that  all  the  members  who  had 
subscribed  should  be  parties,  the  objection  was  overruled,  and 
a  decree  made  for  the  plaintiff  (/y). 

The  same  rule  was  acted  upon  by  Sir  Thomas  Plumer,  M.  R.,  --;—  against 
in  a  bill  for  the  specific  performance  of  an  agreement  for  a  j^intor^*^  ^^^' 
lease,  against  the  treasurer  and  directors  of  a  joint-stock  com- 
pany established  by  Act  of  Parliament,  who  had  purchased 
the  fee  of  the  prenuses  hom  the  party  who  had  entered  into 
the  agreement,  although  the  rest  of  the  proprietors,  whose 
concurrence  in  the  conveyance  would  be  necessary,  were  not 
before  the  Court  {q).  In  his  judgment  on  that  occasion,  the 
Master  of  the  Rolls,  with  his  usual  industry,  took  a  review  of 
all  the  authorities  upon  the  subject,  and  the  result  of  his  opi- 
nion was,  that  although  the  bill  required  an  act  to  be  done  by 
parties  who  were  absent,  yet,  as  they  were  so  numerous  that 
they  could  not  be  brought  before  the  Court,  he  would  go  as 
far  as  he  could  to  bind  their  right,  and  made  a  decree  declaring 

(m)  Lady  Cranbourne  v.  Crispe,  (p)  Cullen  v.  Duke  of  Queens- 
Finch,  105  J  1  Eq.  Ca.  Ab.  70.  beny,  1  Bro.  C.  C.  101 ;  1  Bro.  P.  C. 

(n)  2  £^.  Ca.  Ab.  166,  PI.  7.  S96,  S.  C.  on  appeal. 

(o)  Meriel  t;.  Wymondsold,  Hard.  (q)  Mens  vJMaltby,  2  Swans.  277. 
205. 
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Persons  jointly  the  plaintiffs  entitled  to  a  specific  perfonnance,  and  restraining 
liable.  ^^  treasurer  of  the  company  from  bringing  any  action  to  dia- 

* V '    turb  the  plaintififs  in  their  possession  (r). 

From  the  case  of  Horsley  v.  Bell(s)f  cited  in  the  above 
case  of  the  Ladies'  Club,  it  appears  that  in  cases  of  this  de- 
scription the  acting  members  of  the  conmiittee  are  all  liable, 
though  some  of  them  may  not  have  been  present  at  all  the 
meetings  which  have  taken  place  respecting  the  contract.  In 
that  case  the  defendants,  amongst  a  great  number  of  other 
persons,  were  appointed  commissioners  under  a  Navigation 
Act,  and  the  bill  was  filed  by  a  person  employed  to  perform 
certain  works  in  furtherance  of  the  objects  of  the  Act.  The 
defendants  were  all  the  acting  commissioners,  and  the  plaintiff 
had  been  employed  on  their  behalf,  and  it  appeared  that  the 
orders  had  been  given  at  different  meetings  by  such  of  the 
defendants  as  were  present  at  these  meetings;  bat  none  of 
the  defendants  were  present  at  all  the  meetings,  or  joined  in 
all  the  orders,  but  every  one  of  them  were  present  at  some 
of  the  meetings,  and  joined  in  making  some  of  the  orders ;  and 
one  of  the  questions  in  the  cause  was,  whether  all  the  acting 
commissioners  were  liable  on  account  of  all  the  orders,  or  only 
as  to  those  which  they  had  respectively  signed.  Upon  this 
point  the  Court,  consisting  of  the  Lord  Chancellor,  assisted  by 
two  of  the  Judges,  was  of  opinion  that  all  the  acting  com- 
missioners were  liable  in  toto.  It  was  ratihabitio  et  amnis 
ratihabitio  retrahitur  et  mandato  sive  licentus  aquiparatur. 
Every  one  who  comes  in  afterwards  approves  the  former  acts ; 
and  if  any  one  of  the  commissioners  who  had  acted  before, 
disapproved  the  subsequent  acts,  he  might  have  gone  to  a 
future  meeting  and  protested  against  them. 

In  a  late  case  of  Attorney-general  v.  Brawn(t)y  which  was 
an  information  against  commissioners  under  an  Act  of  Parlia- 
ment, Lord  Eldon  decided  that  the  information  might  be  sus- 
tained against  the  acting  commissioners  only  (they  being  48 
only  out  of  100  appointed  by  the  Act)  in  respect  of  their  past 
acts,  and  that  for  the  purpose  of  prospective  regulation,  other 

(r)  2  Swans.  286;  and  vide  ibid.  C.  C.  101  n.,  where  the  case  is  more 
287,  and  the  cases  there  cited.  fully  reported, 

(f)  Vid9  Ambler,  T70,  and  1  Bro.        (t)  1  Swan.  265. 
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oommiflnonara  might  be  made  parties,  aa  they  qualified  and  Penons  joioU j 

aasumed  the  funetioiia  under -the  proTiaions  of  the  Act.  liable.    ^ 

In  the  preceding  cases  the  decision  was  made  upon  the  '         ^        * 

groond  that  if  the  plaintiff  sacceeded  in  his  demands  against  the  with  whm  de  " 

indiridaahi  sued,  they  would  not  be  injured,  as  they  had  a  fendants  tra 

remedy  over  against  the  others  for  a  contribution,  which,  ^•'J^  "*""•"*" » 

under  their  own  regulations,  they  might  enforce,  although  the  although  their 

enforcementof  it,  on  the  part  of  the  plaintifb  against  BO  nume^  !^![?^'^^^ 

rous  a  body,  would  be  nearly  impossible.    There  are,  howerer. 

Other  cases  in  which  suits  are  permitted  to  proceed  against  a 

few,  of  many  individuals  of  a  certain  class,  without  bringing 

the  rest  before  the  Court,  although  their  interests  may  in  some 

degree  be  affected  by  the  decision,  as  in  the  case  of  bills  of  In  bills  of  peace. 

peace  brought  to  establish  a  general  legal  right  against  a  great 

many  distinct  individuals :  Thus,  for  instance,  a  bill  may  be 

brought  by  a  person  having  a  right  at  law  to  demand  service  firom 

the  individuals  of  a  large  district  to  his  mill,  for  the  purpose  of 

establishing  that  right.    Properly  speaking,  all  the  inhabitants  toesubKah 

of  the  district  ought  to  be  parties  to  such  a  suit;  but  where  ^^^i^^"^ 

the  district  is  large  and  the  inhabitants  many,  this  would  be 

impracticable,  and  the  Court  therefore  allows  the  bill  to  be  filed 

against  a  small  number,  for  the  purpose  of  establishing  the  right, 

and  where  the  right  has  once  been  established  against  those  by 

a  decree  oi  the  Court,  the  plaintiff  may  have  the  same  remedy 

against  any  others  who  may  afterwards  resist  his  claun,  by 

merely  filing  a  bill  against  them  stating  the  former  proceedings, 

and  praying  the  same  relief  against  the  defendants  in  the  second 

suit,  as  he  was  decbred  entitled  to  against  the  defendants  in 

the  first  («).     Upon  this  principle,  the  Corporation  of  London  bv  City 

has  been  allowed  to  exhibit  a  bill  for  the  purpose  of  establish-  *>^  ^J**^"  *?  . 

.    .      .  •  ,  ,         .   .  ,         t.  estoblish  a  nght 

ing  their  right  to  a  duty,  and  to  bnug  only  a  few  persons  to  duties. 

before  the  Court,  who  dealt  in  those  things  on  which  the  duty 

was  claimed  (or).     And  so  bills  are  frequently  entertained  by  \^^  i^rds 

lords  of  manors  against  some  of  the  tenants,  on  a  question  of  of  manors  as  lo 
common  affecting  them  all;  and  a  parson  may  maintain  a  m|n.    . 
bill  for  tithes  against  a  few  of  the  occupiers  within  the  parish,  — —  by  panons 
although  they  set  up  a  modus  to  which  the  who^e  are  jointly  [^ou  h^iolnt 
(u)  lives.  429.  modus  U  set  up. 

(f)  City  of  I^ondoo  v.  Perkint,  4  Cro.  P.  C.  158. 
VOL.  I.  B  B 
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Of  necessary  Parties  to  a  SuU: 


Persons  jointly 

and  severally 

liable. 


• af^aiost 

some  of  many 
shareholders. 


liable  (z).  The  principle  upon  which  the  Courts  have  acted 
in  these  cases,  has  been  very  clearly  Uiid  down  by  Lord  Eldon 
in  Adair  v.  The  New  River  Company  (a). 

In  that  case  a  bill  was  filed  by  a  person  entitled,  nnder  the 
Crown,  to  a  rent  reserved  out  of  a  moiety  of  the  profits  of  the 
New  River  Company,  to  which  moiety  the  Crown  was  entitled 
under  the  original  charter  of  that  company,  but  had  subsequent- 
ly granted  it  to  Sir  John  Myddleton,  the  original  projector,  re- 
serving the  rent  in  question.  By  a  variety  of  mesne  assign- 
ments, the  King's  moiety  of  the  profits  had  become  vested  in  a 
great  number  of  persons,  amounting  to  1 00,  and  the  bill  was  filed 
against  the  company  and  eight  of  those  persons  for  an  account, 
and  it  charged  that  there  was  not  any  tangible  or  corporeal  pro- 
perty upon  which  the  plaintiff  could  distrain,  and  that  the  parties 
were  so  numerous,  and  thus  liable  to  so  many  fluctuatiiMiB^ 
that  it  was  impossible,  if  the  plaintiff  could  discover  them,  to 
'  bring  them  all  before  the  Court,  and  that  these  impediments 
were  not  occasioned  by  the  plaintiff  or  those  under  whom  he 
claimed,  but  by  the  defendants,  &c.  To  this  bill  an  objection 
Wherever  was  taken  for  want  of  parties,  because  all  the  persons  in- 
terested in  the  King's  share  were  not  before  the  Court;  but 
Lord  Eldon  said  that  there  was  no  doubt  that  it  is  generally 
the  rule  that  wherever  a  rent-charge  »  granted,  all  persons 
who  have  to  litigate  any  title  with  regard  to  that  rent-charge 
or  with  each  other,  as  being  liable  to  pay  the  whole  or  to  con- 
tribute amongst  themselves,  must  be  brought  before  the 
Court  (6);  but  that  it  was  a  very  different  consideration 
whether  it  was  possible  to  hold  that  the  rule  should  be  applied 
to  an  extent  destroying  the  very  purpose  for  which  it  was 
established,  viz.  that  it  should  prevail  where  it  is  actually 
impracticable  to  bring  all  the  parties,  or  where  it  is  attended 
with  inconvenience  almost  amounting  to  that,  as  well  as  where 
it  can  be  brought  without  inconvenience.  It  must  depend 
upon  the  circumstances  of  each  case.  His  Lordship  said  that 
there  were  authorities  to  show  that  where  it  is  inq>racticable 
the  rule  shall  not  be  pressed ;  and  in  such  a  case  as  the  one 
before  him,  the  King's  share  being  split  into  such  a  number 


It  IS  impracti- 
cable. 


(s)  Hardcastle  v.Smithson,  8  A  Ik. 
316. 


(a)  11  Ves.  420. 

{h)  ru^l£q.Ca.Ab.72. 
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that  it  18  tiii|mctical>le  to  go  on  with  ft  reecwd  attempting  to  ^^^  ^^T 
bring  all  parties  having  interest  in  the  subject  to  be  charged,         i;^!^. 
heahoaldhentatetodetenniney^thatapenMiiihaTingadenuind  ' 
upon  the  whole  or  every  part  of  the  moiety,  does  not  enoogii 
if  he  brings  all  whom  he  can  bring. 

Hia  Lofdship  then  goes  on  to  say,  ^'  there  is  one  class  of 
cases  veiy  important  opon  this  subject ;  via.  where  a  person 
having  at  law  a  general  right  to  demand  service  from  the  indi- 
viduals of  a  large  district  to  his  mill  for  instance,  may  sue  thus 
in  equity :  his  demand  is  upon  every  individual  not  to  grind 
com  for  their  own  subsistence  except  at  his  mill ;  to  bring 
actions  against  any  individual  for  subtracting  that  service  is 
regarded  as  perfectly  impracticable,  therefore,  a  bill  is  filed 
to  establish  that  right,  and  it  is  not  necessary  to  bring  all  the 
individuals.  Why  ?  Not  that  it  Ib  inexpedient,  but  that  it  is 
impracticable  to  bring  them  all.  The  Court,  therefore,  has  re- 
quired so  many  that  it  can  be  justly  said  they  will  fairiy  and 
honestly  tiy  the  legal  right  between  themselves,  all  other  per- 
sons interested,  and  the  plaintiff;  and  when  the  legal  right  is  so 
established  at  law,  the  remedy  in  equity  is  very  simple :  merely 
a  bill  stating  that  the  right  has  been  established  in  such  a  pro- 
ceeding, and  upon  that  ground  a  Court  of  Equity  wiU  give  the 
plaintiff  relief  against  the  defendants  in  the  second  suit  only 
represented  by  those  in  the  first,  I  feel  a  strong  inclination 
that  a  decree  of  the  same  nature  may  be  made  in  this 
'(c). 


In  ihe  above  case  of  Adair  v.  The  New  River  Company^  Role  ai  to 
Lord  Eldon  laid  it  down  as  a  rule,  that  wherever  a  rent-  ^i^^^ 
cbaige  is  granted,  all  persons  whose  estates  are  liable  must  be  before  the  Court 
brought  before  the  Court.    This  rule,  however,  is  liable  to  fn^SSSTtf"* 
an  exception  in  the  case  of  charities,  which  are  considered  en-  cbarities. 
titled  to  greater  indulgence  in  matters  of  pleading  and  practice 
than  ordinary  parties (li).  Thus,  in  Attorney-general  v.  Shel- 
ley (e),  it  was  held,  that  in  the  case  of  a  charity  it  is  not 
necessary  that  all  the  terre-tenants  should  be  brought  be<^ 


dertake 


(c)  Vids  aee.  Biscoe  v.  The  Un-  (d)  Attorney-general  o«  Jackson, 

rtakers  of  the  Land  Bank,  cited  in  11  Ves.  S67. 

Cuthbert  v.  Weatwood,  Yin.  Ab.  tit.  (e)  1  6alk.  103. 
Party,B.S5S,Pl.&8. 

B  B  2 
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and  leveniHy 

liable. 


Parties  not 
dispensed  with 
unless  their 
claim  is  homo- 
genous with 
those  present. 


fore  the  Court,  becaiue  every  part  of  the  land  waa  liable,  and 
the  charity  ought  not  to  be  put  to  this  difficulty.  The 
same  exception  to  the  general  rule  was  admitted  in  the  case  of 
Attomey-generaly.  Wy burgh  (g).  In  that  case  a  man  had 
charged  all  his  lands  in  Chigwell  and  in  Enfield  with  20/. 
per  annum  for  the  poor  of  Enfield,  and  an  information  being 
brought  to  make  divers  lands  in  Enfield  liable  to  the  charity, 
leaving  out  the  Chigwell  lands,  it  was  objected  that  the  Chig- 
well lands  ought  to  contribute,  and  the  owners  thereof  be 
maide  parties ;  but  the  Lord  Chancellor  (Macclesfield)  said, 
that  the  objection  was  in  the  nature  of  a  plea  in  abatement, 
and  that  unless  it  had  been  insisted  upon  in  the  answer,  and 
the  particular  owners  shown,  he  would  put  the  owners  of  the 
Enfield  lands  to  take  the  labouring  oar  on  themselves,  and 
find  out  the  Chigwell  lands.  It  does  not  appear,  however, 
from  these  cases,  that  under  similar  circumstances  the  Court 
will  at  once  make  a  decree,  charging  those  tenants  who  are 
before  the  Court,  and  leave  them  to  a.  new  suit  with  the  other 
ierre-tenants  if  they  can  find  them  out ;  but  the  result  is 
merely  this,  viz,  that  if  there  is  before  the  Court  a  party  who  in 
respect  of  the  land  possessed  by  him  is  liable  to  a  rent,  chained 
upon  that  together  with  other  lands,  the  Court  will  not  stop 
the  proceedings  for  want  of  parties,  but  will  go  on  in  the 
first  place  to  determine  whether  the  defendant  is  liable,  and  will 
then  direct  inquiries  whether  any  and  what  other  lands  are 
chargeable  with  them,  reserving  the  consideration  of  what 
shall  be  done  with  respect  to  any  other  lands  that  may  appear 
to  be  chai^able  (A). 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon, 
in  Adair  v.  The  New  River  Company,  applies  only  to  cases 
where  there  is  one  general  right  in  all  the  parties  concerned ; 
that  is,  where  the  character  of  all  the  parties,  so  far  as  the  right 
is  concerned,  is  homogenous,  as  is  the  case  in  suits  to  establish 
a  modu^,  or  a  right  of  suit  to  a  mill ;  and  that  notwithstanding 
the  inconvenience  arising  from  numerous  parties,  there  are 
some  cases  in  which  they  cannot  be  dispensed  with,  as  in  the 


(g)  1  P.  Wms.  690. 

{h)  Attoroey-gencral  v.  Jackson,  11  V<8.SG6. 
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case  of  a  bill  filed  to  liaye  th^  benefit  of  a  chaige  on  an'  estate,     'Kule  as  to 
in  ^wUch  case  all  penona  must  be  made  parties  who  claim  an  »    "^  ^    ^"' 
interest  in  such  estate.  Thus,  where  estates  had  been  conveyed  All  iocumbran* 
to  trustees,  in  trust  for  such  creditors  of  the  grantor  as  should  cen  under  a 
execute    the   conrejance,  and  one   incumbrancer,   some  of  ^||^'|or^   ^' 
whose  incumbrances  were  prior  and  some  subsequent  to  the 
traat-deed,  filed  a  bill  praying  that  his  rights  and  interests 
under  his  securities  might  be  established,  and  the  priorities 
of  himsdf  and  the  other  incumbrancers  declared;   and  al- 
leging that  the  deed  was  executed  by  thirty  creditors  of  the 
grantor,  and  amongst  others  by  two  individuals  who  were 
named  as  defendants,  and  charg^g  that  such  creditors  were 
too  numerous  to  be  all  made  parties  to  the  suit,  and  that  he 
.waa  ignorant  of  the  priorities  and  interests  of  such  parties  and 
of  their  residences,  and  whether  they  were  living  or  dead,  save 
aa  to  the  two  who  were  named ;  a  plea  by  some  of  the  defend- 
ants, setting  out  the  names  and  residences  of  the  persons  who 
had  executed  the  deed,  and  alleging  that  they  were  living 
and  necessary  parties  to  the  suit,  was  allowed  (t). 

With  reference  to  this  decision  it  may  be  observed,  that  it  ^'1  incum- 
18  the  general  and  almost  universal  practice  of  the  Court,  in  sequent  to 
suits  for  establishing  charges  upon  estates,  to  make  all  per-  plaintiff's  claim. 
Bons  entitled  to  incumbrances  subsequent  to  the  plaintiff's 

charge,  parties  to  the  suit.  Thus,  in  the  case  of  a  bill  to  in  ^^iu  to 

foreclose  a  mortgage,  all  persons,  who  have  incumbrances 
upon  the  estate  which  are  posterior  in  point  of  time  to  the 
plaintiff's  mortgage,  must  be  made  defendlmts ;  for  although, 
if  there  are  many  incumbrancers,  some  of  whom  are  not  made 
parties  to  a  bill  of  foreclosure,  the  plaintiff  may,  notwithstand- 
ing, foreclose  such  of  the  defendants  as  he  has  brought  before 
the  Court  (A):  yet  such  decree  will  not  bind  the  other  in- 
cumbrancers who  are  not  parties,  even  though  the  mortgagee 
at  the  time  of  foreclosure  had  no  notice  of  the  existence  of 
8uch  incumbrancers  (/).    This  rule  may  at  first  appear  to  be 

(t)  Newton  v.  Earl    Egmont,  5  Godfrey  t*.  Cbadwell,  ib.  601 ;  1  Eq. 

Sim.  130.  Ca.  Ab.  S18,  PI.  7.  S.  C.  -,  Morret  v. 

(fc)  Draper  v.  Lord  Clarendon,  2  Westerne,  2  Vem.()63;  1  £q.  Ca. 

Vem.  518.  Ab.  164,  PI.  7.  S.  C. 

(0  Lomax  r.  Hide,  2  Vcrn.  185  ; 
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Rule  af  to  ineonsistent  with  the  nsoal  principleB  of  a  Court  of  Equity", 
Incttmbimnoew.  y^^^  ^^  justice  of  it  is  very  clearly  shown  in  the  report  of  the 
Lord  Keeper's  (Finch)  judgment  in  Sherman  ▼.  Cax(m)^ 
Hub  Lordship  says,  "  Although  there  be  agroatmiBchiefonone 
hand  that  a  mortgagee,  after  adecree  against  the  mortgagor  ti» 
foreclose  him  of  his  equity  of  redemptiony  shaQ  noTor  know 
when  to  be  at  rest,  for  if  there  be  any  other  inemnbrances,  he 
is  still  liable  to  an  account,  yet  the  inconvenience  ia  hr 
greater  on  the  other  side ;  for  if  a  mortgagee  that  is  a  stranger 
to  this  decree  should  be  concluded,  he  would  be  absolutely 
without  remedy,  and  lose  his  whole  money,  when,  perhaps,  a 
decree  may  be  huddled  up  purposely  to  cheat  him,  and  in  ihm 
mean  time  (he  being  paid  his  interest)  may  be  lulled  asleep 
and  think  nothing  of  it ;  whereas,  on  the  other  hand,  there  is 
no  prejudice  but  being  liable  to  the  trouble  of  an  account,  and 
if  so  be  that  were  stated  bonajide  between  tiie  mortgagor  and 
mortgagee  in  the  suit  wherein  ^e  decree  was  obtained,  that 
shall  be  no  more  ravelled  into,  but  for  so  long  shall  stand  on* 
touched."  (n) 

Upon  the  same  ground  it  was  that  Lord  Alvanley,  in  the 
Bishop  of  Winchester  Y.  Beavorio)^  ordered  a  bill  of  fore* 
closure  to  stand  over  for  the  purpose  of  making  a  judgment- 
creditor  a  party.  From  the  marginal  note  to  that  case,  a  doubt 
appears  to  arise  as  to  whether  the  Master  of  tiie  Rolls  intended 
to  adept  the  general  rule,  that  all  incumbraaoen  must  be 
parties  to  a  bill  of  foreclosure ;  but  the  decision  rests  npoa 
the  rule  of  practice,  which  has  been  stated,  and  it  cannot 
after  that  decision  be  doubted  that  all  incumbrancers  whose 
liens  appear  upon  the  answer,  must  be  made  parties,  and 
if  that  ans'wer  be  a  safltcient  one  and  true,  it  must,  according 
to  the  praetiee  in  drawing  bills  stated  in  the  note  below, 

(m)  9  Pfcem.  14^  of  intnMlvciiig  an  iatenentory  into 

(n>  What  is  hcr«  said  by  the  Lord  a  bill  of  forocloiure^  ioquinng  whether 

Chancellor  on  the  subject  of  the  ac-  there  are  any  an<}  what  incumbrances 

count,  as  well  as  the  case  of  Needier  afiectinff  the  estate  besides  that  of  the 

V.  Deeble,  1  Cha.  Ca«  299,  appears  to  plaiotiC  in  order  that,  if  the  answer 

be  at  tariance  with  the  decision  id  states  any,  the  owners  of  such  incnm- 

Morret  v.  Westeme,  supra.  It  seems  brances  be  made  parties, 
to  be  hi  consequence  of  the  rule  above       (o)  3  Ves.  319. 
laid  down,  that  the  practice  prevails 


Digitized  by  VjOOQ IC 


Penani  istiiate4btelj  intereiied  in  ruUNng,  ^c.  JIS 

appear  upon  the  answer  who  mieh  i&cumWaBcen  are.    At  all      Bole  u  to 

erents  it  is  evident,  Arom  the  cases  of  Lomax  v.   Hidef  ^°°"'°^"""' 

Qod/rey  v.  Ckadw^Uf  Mcrreti  v..  Westeme^  above  referred 

to  {p\  that  if  a  mortgagee  wishes  to  obtain  an  undisputed 

light  to  an  estate  by  foreclosure,  be  must  make  all  incum- 

branoers  upon  the  estate,  of  whose  liens  he  has  notice, 

(whetiier  appearing  upon  the  answer  or  not,)  parties  to  his 

sttil. 

The  rule  which  requires  all  incumbrancers  upon  the  equity  j^^j^  extends  to 
of  redemption  to  be  brought  before  the  Court  in  cases  of  fore*  all  caaei  where 
dosoie,  extends  to  cases  in  which  the  subject  of  the  litigation  Jf^^e^^dmiw 
has  been  sold,  or  chaiged  subsequently  to  the  date  of  the  lufas^uentto 
plaintiff's  cbiim,  whether  such  sale  or  charge  has  b^en  by  legal  V^^^''  <^*"« 
instrument,  or  only  by  agreement,  or  whether  it  extends  to 
the  whole  or  only  partial  inteiests*     Thus,  where  a  bill  was, 
filed  by  a  lessee  to  compel  a  landlord  to  give  his  licence 
to  the  assignment  of  a  lease  to  a  purchaser,  on  the  ground 
that   he  had  by  certain   acts  waived  the  right  to  withhold 
it,  which  had  been  reserved  to  him  by  the  original  lease, 
the  purchaser  was  held  to  be  a  necessary  party  (^).   And  so  if  Rule  in  cases 
a  man  contracto  with  another  for  the  purchase  of  an  estate,  fo/^*J^'^'^** 
and  ajfterwards,  before  conveyance,  enters  into  a  covenant 
with  a  third  person  that  the  vendor  shall  convey  the  estate  to 
such  third  person,  the  vendor,  if  he  have  notice  of  the  subse- 
quent contract,  cannot  with  safety  convey  the  estate  to  the 
vendee  without  the  concurrence  of  the  third  person,  who  in  that 
case  will  be  a  necessary  party  to  a  bill  by  the  purchaser 
against  the  vendor  for  a  specific  performance ;  but  if  A.  con« 
tiacts  with  B.  to  convey  to  him  an  estate,  and  B.  enters  into 
a  sub-contract  with  C,  that  he,  B,,  will  convey  to  him  the 
same  estate,  then  if  B.  files  a  bill  against  A.,  C.  will  not  be 
a  necessary  party,  because  A.  is  in  that  case  in  no  manner 
afiected  by  the  sub-contraot,  which  his  conveyavce  to  B.  would 
rather  protect  than  iigure  (r).     And  where  a  bill  was  filed 
by  creditors  to  set  aside  a  purchase  on  the  ground  of  fraud, 
and  it  appeared  that  the  purchaser  had,  since  his  purchase. 


» 


,  i)  Ante,  p.  S73. 

9)  Maule  V.  Doke  of  Beaufort,  1  Rust.  349. 
(t)  V.  Walford,  4  Russ,  97% 
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0/ necessary  Parties  to  a  SuU: 


Rule  as  to 
iQcumbrancera. 

*■  V ' 

Persons  having 
prior  charges 
unnecessary. 


Mortgagee 
made  a  party 
entitled  to  w 
icdeemed. 


executed  a  mortgage  of  the  estate,  the  mortgagee  was  coa- 
sidered  a  necessary  party  (5). 

The  rule  which  requires  all  subsequent  incumbrancers  to  he 
parties,  extends  only  to  cases  in  which  the  subsequent  charges 
or  incumbrances  are  specific,  and  we  hare  before  seen,  that  in 
most  cases  where  estates  have  been  oonvejed  to  trusteea  to 
pay  debts  or  legacies,  the  trustees  may  sustain  suits  respecting^ 
the  trust  property,  without  those  claiming  under  the  trust  bein§^ 
parties  to  it,  although  in  a  bill  to  foreclose  them  the  cestui  qui 
trusts  must  all  be  before  the  Court  {f)»  It  is  also  unnecessary 
that  persons  having  prior  mortgages  or  incumbrances  should  be 
parties,  because  they  will  have  the  same  lien  upon  the  estate 
after  a  decree  as  they  had  before  (u) ;  for  this  reason  it  has  been 
held,  that  in  a  bill  for  a  partition,  a  mortgagee  upon  the  whole 
estate  is  not  a  necessary  party,  though  a  mortgagee  of  one  of  the 
undivided  portions  would  be  (x).  And  so  where  a  bill  was 
brought  by  a  mortgagor  against  a  mortgagee,  praying  a  sale  of 
the  mortgaged  estate,  persons  who  had  annuities  prior  to  the 
mortgage  were  held  unnecessary  parties,  and  notwithstanding 
they  appeared  at  the  hearing  and  consented  to  a  sale,  the  Master 
of  the  Rolls,  Lord  Kenyon,  dismissed  the  bill  as  to  them  with 
costs,  and  said  that  the  estate  must  be  sold  subject  to  their  an- 
nuities (y).  It  must  have  been  upon  the  same  principle,  that 
the  case  of  Lord  Mollis^  cited  in  3  Cha.  Rep.  86,  wherein  it 
was  held  that  a  third  mortgagee  buying  in  the  first,  need  not 
make  a  second  mortgagee  a  party,  was  decided,  otherwise,  it 
is  not  easy  to  reconcile  that  case  with  the  other  principles 
which  have  been  laid  down.  It  cannot  be  supposed  that  it  was 
meant  to  be  decided  that  a  third  mortgagee  buying  in  the  first 
mortgage,  could  by  that  process  acquire  the  right  to  foreclose 
the  second,  without  bringing  him  before  the  Court,  and  giving 
him  an  opportunity  to  redeem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee 
is  made  a  party  to  a  suit  by  the  mortgagor  or  those  claiming 
under  him,  he  is  entitled  to  be  redeemed  (z)  ;  and  that  there- 


(s)  Copis  V.  Middleton,  2  Mad. 
410. 
(0  Lord  Red.  142.  a)i(€. 
(u)  Rose  V,  Page,  2  Sim.  471. 
(x)  Swan  V.  Swan,  8  Pri.  518. 


(y)  Delaberev.  Norwood,  S  Swan. 
144.  n. 

(s)  Drew  v.  O'Hara,  2  Ball.  & 
Beat.  662.  n. ;  Cholmley  v.  Coantess 
of  Oxford.  2  Atk.  267. 
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ibre,  unleea  a  second  mortgagee  or  other  incambrancer  is  pre-      Rule  as  to 
pared  to  redeem  him,  he  will  be  an  improper  party  to  a  suit    - 
by  snch  mortgagee  or  incumbrancer,  where  the  object  is  merely 
to  forecloBe  the  equity  of  redemptbn; 

It  is  also  to  be  observed,  that  a  second  incumbrancer  may  Second  mort- 
file  a  bill  to  redeem  the  first,  without  making  a  subsequent  in-   ^8^  ^y  ^^ 
cumbranceraparty;  and  that  if  he  brings  him  before  the  Court  without  subae- 
for  the  mere  purpose  of  having  his  incumbrance  postponed,  9««°^  incom- 
and  not  to  foreclose  him,  the  bill  will  be  dismissed  against 
him  with  costs  (a). 

In  a  recent  case,  where  a  female  defendant  had  married  Party  becoming 
during  the  progress  of  a  cause,  upon  which  occasion  her  into-  in«e^*«l  «nder 
rest  in  the  subject-matter  had  become  the  subject  of  a  settle-  executed  after 
ment,  upon  an  objection  being,  on  that  ground,  made  to  the  ^^^^  ^^^ 
cause  being  heard  till  the  husband  and  parties  interested  under 
the  settlement  were  before  the  Court,  the  Vice-Chancellor 
said,  that  as  the  settlement  had  been  made  pendente  litCy  the 
plaintiffs  might,  if  they  pleased,  have  the  cause  heard  and 
take  a  decree,  and  then,  if  necessary,  file  a  supplemental  bill 
to  bring  the  husband  and  other  parties  before  the  Court  {b). 

With  respect  to  incumbrancers  or  purchasers  becoming  such  Sabeequeotia- 
after  a  bill  has  been  filed,  they  will  be  bound  by  thp  decree,  cumbrancCTor 
and  need  not  be  made  parties  to  the  suit,  whether  the  plaintiff  cominr  sndi 
have  notice  of  them  or  not,  for  an  alienation  pending  a  suit  is  ^^  ^'* 
void,  or  rather  voidable  (c).     If,  therefore,  after  a  bill  filed  by 
the  first  mortgagee  to  foreclose,  the  mortgagor  confesses  a 
judgment,  executes  a  second  mortgage,  or  assigns  the  equity 
of  redemption,  the  plaintiff  need  not  make  the  incumbrancer, 
mortgagee  or  assignee  parties,  for  they  will  be  bound  by  the 
suit ;  and  where  a  purchaser  took  an  exception  to  a  title,  be- 
cause two  mortgagees,  who  became  such  after  the  bill  was  filed, 
were  no  parties  to  the  foreclosure,  the  exception  was  over- 
ruled with  costs  (<f). 

In  these  cases  it  is  to  be  observed,  that  the  legal  estate  was 
in  the  plaintiff,  and  remained  so  during  the  proceedings.    But 

(a)  Shepherd  v,  Gwinnet,  8  Swan.  107;  Moore  v.  M'Namara,  1  Ba.  & 

157.  n.  Be.  309;  GenUe  v,  NVaid,  2  Atk. 

{b)  Oldaker  v.  Lavender,  G  Sim.  175 ;  Metcalfe  o.  Pulvertoft»  2  V.  & 

230-244.  B.  207. 

(c)  Walker  e.  Smalwood,  Amb.  {d)  Bishop  Winchester  v.  Paine, 

676;  Gukill  v.  Durdin,  2  Ba.  &  Be.  11  Ves.  199. 
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Kal«  as  to 
Incumbrancen, 


PmchMer 
pemUnU  tite. 


Persons  coiue- 
qumtiaU^  iq- 
terested  in 
resisting. 


fendnt  baa  % 
remedy,  over 
against  another, 
such  other  must 
be  a  party. 


Personal  Tepie- 
sentatiTe  in  a 
suit  by  heir 
against  widow, 
to  compel  her  to 
elect. 


in  cases  where  a  change  in  the  onrneffahip  of  tiie  legal  estate 
takes  place  pending  the  suit,  by  alienation  or  otiierwioey  ^e 
new  owner  must  be  brought  before  the  Court  in  some  shape  or 
other,  in  order  that  he  may  execute  a  co&Tejanoe  of  the  logml 
estate  («). 

If  a  persOBy  pendente  Hie,  takes  an  assigavent  of  tiie 
interest  of  one  of  the  parties  to  the  suit,  he  nmj  if  he  pkaseo 
make  himself  a  party  to  the  suit  by  s«p|^menlal  bill,  but 
he  cannot  by  petition  pray  to  be  admitted  to  take  a  part  aa 
a  party  defendant ;  all  that  the  Court  will  do  is  to  make 
an  order  that  the  assignor  shall  not  taike  the  property  out  of 
Court  without  notice  (/). 


We  come  now  to  the  consideration  of  those  cases  in  which 
it  is  necessary  to  make  persons  defendants  to  a  suit,  not  be- 
cause their  rights  may  be  directly  aflfected  by  the  decree,  if 
obtained,  but  because,  in  the  event  of  the  plaintiff  succeeding^ 
in  his  object  against  the  principal  defendant,  that  defendant 
will  thereby  acquire  a  right  to  call  upon  him  either  to  reim- 
burse him  the  whole  or  part  of  his  demand,  or  to  do  some  act 
towards  reinstating  him  in  the  situation  he  would  have  been  in 
but  for  the  success  of  the  plaintiff's  claim.  In  such  cases  the 
Court,  in  order  to  avoid  a  multiplicity  of  suits,  requires  that 
the  parties  so  consequentially  liable  to  be  affected  by  the 
decree,  shall  be  before  the  Court  in  the  first  instance,  in 
order  that  their  liabilities  may  be  adjudicated  upon  and  settled 
by  one  proceeding.  Thus,  where  a  defendant  in  his  answer 
insisted  that  he  was  entitied  to  be  reimbursed  by  A.  what  he 
might  be  decreed  to  pay  to  the  plaintiff,  and  therefbre  that 
A.  was  a  necessary  party,  the  Court,  at  the  hearing,  directed 
the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend 
by  making  A.  a  defendant  (g).  And  so  where  an  heir-at-law 
brought  a  bill  against  a  widow  to  compel  her  to  abide  by  her 
election,  and  to  take  a  legacy  in  lieu  of  dower,  it  was  held 
that  the  personal  representative  was  a  necessary  party,  be- 
cause in  the  event  of  the  plaintiff 'ssnoceeding  she  was  Mititled 

(e)  Dalv  V.  Kelly,  4  I)ow.  43fi;  (/)  Fester  v.  Deacon,  Mad.  & 
Bishop    of    Winchester    v.    Paine,    Geld,  59. 

ttipra.  (g)  Oneawood  v,  Atkiosoa,  5  Sim. 

419. 
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to  nOghiction  for  bor  legaey  out  of  the  peraonal  estate  r  n^A  ^^"^j^^ 
tbe  plaintiff  had  leave  to  amend,  by  making  the  executor  ^  ut  bat  a 
a  party  (A).  femedyo¥er. 

Upon  thiB  principle  it  ia  that  the  Gourto  proceed  in  the  caee  priocipai  and 
of  anretieaand  of  joint  obUgon  in  a  bond,  (before  referred  to,)  in  sureties. 
feqniring  all  thoee  who  are  boand,  or  their  repreaentattyes,  to 
be  before  the  Court,  in  order  to  avoid  the  muHi^eity  of  auiti 
which  woald  be  occaaioned  if  one  or  more  were  to  be  sued 
without  the  others,  and  left  to  seek  oontribntion  from  their 
co-sureties  or  co-obligors  in  other  prooeedings  (t).     And  upon  Priocipal,  in 
the  same  ground,  where  a  bUl  had  been  filed  by  bail  agamst  *»'^  ^^  b«U. 
the  creditor  for  an  account  of  dealings  between  him  and  tha 
principal  debtor,  upon  which  bill  the  bail  had  obtained  an  in- 
junction to  restrain  the  creditor  from  proceeding  in  his  action 
at  law  against  them  upon  the  bail  bond.  Lord  Chief  Baron 
Eyre  dissolved  the  ii^junction,  because  the  principal,  although 
named  as  a  defendant,  was  alleged  to  be  out  of  the  jurisdiction 
of  the  Court  (t). 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  Penonal  repra- 
creditors,  for  satisfiMStion  of  their  demands  out  of  the  real  sentative,  in 
estate  of  a  person  deceased,  it  is  rehired  that  the  pwsonal  ^|.  crel^rs. 
as  well  as  the  real  representative  should  be  brought  before 
the  Court  (A),  because  the  personal  estate,  being  the  pri- 
mary fond  for  payment  of  debts,  ought  to  go  in  ease  of  tiie 
laad(/>,  and  the  heir  has  a  right  to  insist  thnt  it  shall  be  ex- 
hausted for  that  purpose  before  the  realty  is  charged ;  so  that 
if  a  decree  were  to  be  made  in  the  first  instance  against  the 
heir,  he  would  be  entitled  to  file  a  bill  against  the  personal 
representative  to  reimburse  himself.  The  Court,  therefore> 
in  order  to  avoid  a  multiplicity  of  suits,  requires  both  the 
execute  and  heir  to  be  before  them,  in  order  that  it  may,  in 
the  first  instance,  do  complete  justice,  by  decreeing  the  exe- 
cutor to  pay  the  debt,  as  far  as  the  personal  assets  will  extend^ 
the  rest  to  be  made  good  by  the  heir  out  of  the  real  assets  (m). 
Upon  this  principle  it  was,  that  where  a  man  covenanted  for 

(h)  Lesquire  «.  Leiquire,  Rep.  t.  (Jc)  3  Atk.  406. 

Finch,  184.  (0  GaUon  v.  Hanoock,   2  Atk. 

(0  AnU,  p.  SOS.  434. 

O)  Roreray  v.  Grayson,  3  Swan,  (m)  Knight  v.  Knight,  3  P.  Wns. 

143,  n.  333. 
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himself  and  his  heirs  that  a  jointure  hoase  should  remain  to 
the  uses  in  a  settlement,  and  the  jointress  brought  a  bill 
against  the  heir  to  compel  him  to  rebuild  and  finish  the  join- 
ture house,  and  to  make  satisfaction  for  the  damage  which 
she  had  sustained  for  want  of  the  use  thereof,  Lord  Talbot 
allowed  a  demurrer,  on  the  ground  that  the  executor  ought  to 
be  a  party,  because  the  Court  would  not  in  the  first  instance 
decree  against  the  heir  to  perform  his  covenant,  and  then  put 
the  heir  upon  another  bill  against  the  personal  representative 
to  reimburse  himself  out  of  the  personal  assets  (n). 

Upon  the  like  ground,  where  L.  O.,  being  indebted  by 
judgment,  and  seised  of  lands,  died  intestate,  leaving  an  infant 
heir,  whereupon  the  wife  took  administration,  and  possessed 
herself  of  the  personal  estate,  and  also  entered  into  the  lands 
as  guardian  to  the  heir,  and  after  receiving  the  rents  for  two 
years,  died,  having  made  a  will,  and  appointed  the  defendant 
her  executrix,  who  proved  the  will,  and  entered  upon  the  land 
as  guardian ;  the  heir  died,  and  his  heir  was  oblig^  to  pay  off 
the  judgment,  whereupon  he  filed  a  bill  against  the  defendant 
to  be  reimbursed,  to  which  a  demurrer  was  put  in,  because  no 
administrator  de  bonis  nan  of  L.  O.  was  party ;  and  the  Lord 
Keeper's  opinion  was,  that  the  profits  taken  by  the  guardian 
would  be  liable  to  make  satisfaction  to  the  plaintiff,  but  that 
the  personal  estate  of  L.  O.  was  in  the  first  place  liable  in 
ease  of  the  heir,  and  in  that  respect  held  the  bill  ill,  and  gave 
the  plaintiff  leave  to  amend  (o). 

A  bill  of  discovery  of  real  assets  may,  however,  be  brought 
against  the  heir,  in  order  to  preserve  a  debt,  without  making 
the  administrator  a  party,  where  it  is  suggested  that  the  re- 
presentation is  contested  in  the  Ecclesiastical  Court  (p) ;  and 
where  the  heir  of  an  obligor  would  not  administer  himself, 
and  had  opposed  the  plaintiff,  who  was  a  principal  creditor,  in 
taking  out  administration,  a  demurrer  by  him,  because  the 
administrator  was  not  a  party,  was  over-ruled  (^). 

Where  the  nature  of  the  relief  prayed  is  such  that  the  heir 
at  law  has   no  remedy  over  against  the    personal   estate, 


(»)  Knight  V.  Knight,  3  P.  Wms. 
333. 

(o)  Bresscttden  t.  Decreets,  2  Ch» 
Ca.  197- 


(p)  Plunket  V.  Pcnson.  2  Atk.51. 
(y)  D*Aianda   v.    Whiuingham. 
Moa.84. 
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the  personal  lepreaentatiTe  is  an  unnecesaary  party ;  thus  in  Penons  against 
the  case  of  a  bill  filed  by  a  mortgagee  against  the  heir  of  a   ^  ^  has  a 
mortgagor  to  foreclose,  the  executor  of  the  mortgagor  is  an     wmedy  wer.^ 
nnneeessary  party,  because  in  such  a  case  the  mortgagee  has  a 
rig^t  to  the  land  pledged,  and  is  not  in  anyways  bound  to  in- 
tenneddle  with  the  personal  estate,  or  to  run  into  an  account 
thereof ;  and  if  the  heir  would  have  the  benefit  of  any  pay- 
ment made  by  the  mortgagor  or  his  executor,  he  must  prove 
it(r).     And  it  makes  no  difference  if  the  mortgage  be  by 
demise  for  a  term  of  years,  provided  the  mortgagor  was  seised 
in  fee  ;  in  such  case  the  executor  is  an  unnecessary  party,  and 
if  made  one,   the  bill  against  him  will  be  dismissed  with 

coets  {s)»    And  where  a  term  of  1,000  years  had  been  granted,  by  heir 

but  conditioned  to  sink  and  be  extinguished  upon  payment  of  ^^'  surrender  of 
aaannnity  for  forty-two  years,  and  at  the  expiration  of  the  time 
a  bill  was  brought  by  the  heir  of  the  grantor  for  a  surrender 
of  the  residue  of  the  term,  it  was  held  that  the  personal  repre- 
sentative of  the  grantor  need  not  be  a  party  {t). 

Where  however  a  bill  is  filed  to  redeem  a  mortgage  against  the  Personal  repie. 
heir  of  a  mortgagee,  the  personal  representative  must  also,  as  ^"j!^^^" 
the  party  entitled  to  the  money,  be  made  a  party  to  the  suit,  be- 
cause, although  the  mortgagee  upon  paying  the  principal  money 
and  interest  has  a  right  to  a  reconveyance  from  the  heir,  yet  the 
heir  is  not  entitled  to  receive  the  money ;  and,  if  it  were  paid 
to  him,  the  personal  representative  would  have  a  right  to  sue 

him.  for  it.   And  so  to  a  bill  which  prays  a  sale  instead  of  a  fore-  : ^'  ^  sale 

closure  («),  the  personal  as  well  as  the  real  representative  must  ^ure.^    ^'^ 
be  a  party,  because  it  is  requisite  to  show  that  the  personal  estate 

(r)  Duncombe  o    Hansley,  S  P.  (u^  The  cases  in  which  a  mortgagee 

Wms.  S33,  notis;  Fell  o.  Brown,  3  may  have  a  saJe  instead  of  a  fore- 

Bn>.  C.  C.  S70.  closure,  are— 1,  where  the  estate  is 

(«)  Bradshaw  o.  Outram,  19  Ves.  deficient  to  pay  the  incumbrance.; 

314.    If  the  mortgage  was  of  a  chat^  2,  where  the  mortgage  is  of  a  dry  re- 

tel  interrst,  of  course  the  executor,  venion;  3,  where  the  mortgagee  dies 

and  not  t!ie  heir,  would  be  the  proper  and  the  et^uity  of  rcdemptiondescends 

party ;  and  if  freehold  and  leasehold  upon  an  mfant ;  4,  where  the  mort- 

estates  are  both  comprised  in  the  gage  is  of  an  advowson ;  5,  where 

same  mortgage,  both  the  heir  and  ex-  the  mortgagor  becomes  a  bankrupt; 

ectttor  wili  be  necessary  parties  to  a  and  6,  where  a  mortgage  is  of  an 

bill  of  foreclosure.    Robins  v,  Hodg-  estate  in  Ireland.    Vtde  2  Powell  on 

son,  Rolls,  15  Feb.  1704.  Mortgages,  by  Coventry,  1010,  n.  T. 

(0  Bampfield  v.  Vaughan,  Rep.  . 
t.  Finch,  104. 
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haa  been  exhauited  bdbie  the  raal  estate  cut  be  floldy  the  per^ 
aooal  estate  being  in  such  cam  tbe  primarf  fund  (x).  And 
where  a  mortgagee  having  a  power  of  sale,  without  the  con- 
cnnrence  of  the  mortgagor,  resorted  to  the  Conrt  of  Chancery 
to  compel  a  sale  against  the  heir.  Sir  William  Grant  held»  that 
the  executor  was  also  a  necessary  party,  because  if  a  perscMi 
haying  the  legal  title  and  being  competent  to  sell,  wOl  hare 
the  assistance  of  the  Court,  all  who  aro  interested  in  the 
result  of  the  sale  must  be  parties,  that  the  whole  of  their 
claims  may  be  arranged  by  the  decree  (y). 

Where  a  man  contracts  for  the  purchase  of  an  estate,  and 
dies  intestate  as  to  the  estate  contracted  for  before  the  com- 
pletion of  the  contract,  the  vendor  has  a  right  to  file  a  bill 
against  his  personal  representative  for  payment  of  the  pur- 
chase-money, but  if  he  does,  he  must  make  the  heir  at  law  a 
party,  because  the  heir  w  the  person  entitled  to  the  estate.  And 
-for  the  same  reas<m  where  the  vendee,  after  the  cause  was 
at  issue,  died,  having  devised  the  estate  which  was  the  subject 
of  the  suit  to  infiemt  children,  and  the  plaintiff  revived  against 
the  personal  representatives  only ;  it  was  held  that  the  in£uit 
devisees  weae  necessary  parties,  and  the  suit  was  ordered 
to  stand  over,  in  order  that  they  might  be  brought  before 
the  Court  (z). 

Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill 
agaisflt  the  heir,  the  heir  would  have  a  right  to  insist  upon  the 
petaoaal  represratative  being  brought  before  the  Court,  be- 
cause the  purchase-money  iB  in  the  first  instance  payable  out 
of  the  personal  estate.  But  where  a  bill  stated  that  an  estate, 
purchased  in  the  defendant's  name,  was  so  purchased  in  trust 
for  the  plaintiff's  ancestor  who  paid  the  purchase-money,  and 
prayed  a  reconveyance,  a  demurrer  on  the  ground  that  the 
executor  of  the  ancestor  was  not  a  party,  was  overruled ;  be- 
cause the  purchase-money  having  been  paid,  it  was  quite  clear 
that  no  decree  could  have  been  made  against  the  personal 
representative  (a). 


(«)  Daniel  v.  Skipwith,  S  Bra. 
C.  C.  165 ;  HoGgson  o.  Paiker,  iM, 
Belt's  Edit.  note. 

(v)  Christopher  «.  Sparke,  3  J.  & 
W.289. 


(s)  Townsend  v.'Champemownc, 
0  Pri.  130. 

(a)  Astley  v.  Fountain,  Rep.  t. 
Finch,  4. 
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The  nde,  which  roqaires  the  pi«8enoe4>f  all  penoM  who  may  Pwons  agay 
be  eventually  interested  in  the  decision  has  been  further  ex-  ^^^  j^^  ^ 
emplified  in  the  case  of  Green  v.  Poole  (fi).  In  that  case  a  lease  remedy  orf.^ 
had  been  granted  to  the  plaintifis  of  certain  tenements,  except- 
ing thereout  all  mines,  minerals,  &c.,  with  liberty  for  the  lessor, 
his  heirs,  lessees  or  assigns,  to  dig  and  work  the  mines,  &c.,  on 
paying  such  reasonable  satisfaction  for  such  damages  and  spoil 
of  ground  as  were  mentioned  in  a  certain  lease,  by  which  the 
mines  and  minerals  were  granted  to  a  person  of  the  name  of 
Ord,  and  in  which  lease  Ord  covenanted  to  pay  to  Henry 
Green,  the  plaintiff's  father,  who  then  occupied  the  lands  as 
tenant  from  year  to  year,  and  to  other  tenants  and  farmers 
within  the  manor,  such  satisfaction  for  damages  and  spoil  of 
ground  as  might  be  awarded  by  two  indifferent  persons,  to  be 
appointed  as  therein  mentioned.  Under  this  covenant,  the 
plaintiff  applied  to  the  lessee  of  the  minerals  for  satisfaction 
for  the  spoil  and  damage,  and  arbitrators  were  appointed, 
who  fixed  the  amount  to  be  paid  by  the  lessee,  which  he 
was  willing  to  pay,  but  the  plaintiff  not  being  satisfied  with 
the  award,  filed  hie  bill  against  the  representatives  of 
the  lessor,  who  was  dead,  for  satisfaction  for  the  damage. 
To  this  bill  it  was  objected  at  the  hearing,  that  the  plaintiff 
had  not  made  proper  parties,  and  that  he  ought  to  hare 
made  the  persons  claiming  under  Ord's  lease  of  the  mines 
defendants,  and  the  bill  was  dismissed.  The  House  of 
Lords,  however,  reversed  the  decree,  but  directed  that  the 
appellant  should  be  at  liberty  to  amend  his  bill  by  adding 
proper  parties.  The  precise  gpnound  upon  which  the  decision 
of  the  House  of  Lords  was  founded,  does  not  appear  from  the 
report ;  it  is  evident,  however,  that  the  persons  interested  in 
the  lease  of  the  mines  were  considered  necessary  parties ;  the 
reason  of  which  must  have  been,  that  if  the  plaintiff  had 
succeeded  in  establishing  his  claim  against  die  estate  of  tiie 
lessor,  the  representative  of  the  lessor  was  entitled  under  the 
covenant  in  Ord*B  lease,  to  proceed  to  reimburse  himself 
against  the  persons  interested  under  that  lease ;  and  therefore, 
upon  the  principle  above  laid  down,  the  defendant  had  a  right 

(b)  6  Bto.  P.  C.  604. 
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Sect.  III. 
Of  Objections  for  want  of  Parties. 
In  what  manner       Having  endeavoured  in  the   preceding  sections  of  this 
be^^en.'  ™*^    chapter  to  point  out  the  parties  who  ought  to  be  brought  before 
the  Court  by  the  plaintiff,  in  order  that  complete  justice  may 
be  done  in  the  suit,  the  next  step  is  to  show  in  what  manner 
an  objection,  arising  from  the  omission  of  any  of  these  parties, 
in  a  bill  is  to  be  taken  advantage  of  by  the  defendant,  and  how 
the  defect  arising  from  such  omission  is  to  be  obviated  or 
remedied  by  the  plaintiff. 
Who  are  to  be         And  here  it  is  necessary  to  remark,  in  the  first  instance, 
parUes  to  a  suit.  ^^^^  ^^^^  ^^  considered  as  parties  to  a  Suit  who  are  not  either 
plaintiffs,  or  named  in  the  prayer  for  process ;  the  mere  naming 
a  person  as  a  defendant,  without  praying  process  against  him, 
not  being  considered  as  making  him  a  party  (a). 

A  defect  of  parties  in  a  suit  may  be  taken  advantage  of 
either  by  demurrer,  plea  or  answer ;  or  if  the  defect  has  not 
been  suggested  in  any  of  those  proceedings,  the  defendant 
may  still  have  the  benefit  of  the  objection,  by  statement  to 
the  Court  at  the  hearing. 
Demurrer  for  Whenever  the  deficiency  of  parties  appears  on  the  face  of 

waat  of  parties.  |^  jjij]^  t^^  ,^nt  of  proper  parties  b  a  cause  of  demurrer. 
There  appears  to  be  some  doubt  whether  a  demurrer  of  this 
nature  can  be  partial,  and  whether  it  must  not  extend  to  the 
whole  bill.  And  in  the  case  of  The  East  India  Company  v. 
Coles  (b)^  Lord  Loughborough  was  inclined  to  think,  that 
there  could  not  be  a  partial  demurrer  for  want  of  parties  ;  but 
upon  Mr.  Mitford's  (Lord  Redesdale)  mentioning  some 
cases  (c),  wherein  such  partial  demurrers  had  been  allowed, 
the  case  was  ordered  to  stand  over  to  the  next  day  of  demur- 

(a)  Windsor,  V.  Windsor,  2  Dick.  Attwood  o.  Hawkins,  Finch,   IIS; 

707.  Brcssenden  v.  Decreets,  2  Cha.  Ca. 

(6)  S  Swan.  142,  n.      .  197. 
(r)  Astley  v.  Fountaip,  Finch,  4 ; 
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rew;    in  the  mean  time,  however,  the  plaintiff's  counsel,    By  demurrer.^ 
thinking  it  hetter  for  his  client,  amended  the  bill. 

It  is   to  be  obserred,  that  if  a  sufficient  reason  for  not  Obviated  by 
bringing  a  necessary  party  before  the  Court  is  suggested  by  *^^^^^^^^ 
the  bill,  as,   if  a  personal  representative  is   required,  and   the  omiision. 
the    representation   is   charged   to  be    in   litigation   in   the 
Ecclesiastical  Court,  or  if  the  bill  seeks  a  discovery  of  the 
persons  interested  in  the  matter  in  question,  for  the  purpose  of 
making  them  parties,  and  charges  that  they  are    unknown 
to  the  plaintiff,  a  demurrer  for  want  of  the  necessary  parties 
will  not  hold  (d). 

Upon  the  same  principle,  where  it  was  stated  in  a  bill  that 
the  defendant,  who  was  the  next  of  kin  of  an  intestate,  had 
refused  to  take  out  letters  of  administration,  and  that  the 
plaintiff  had  applied  to  the  Prerogative  Court  for  administra- 
tion, but  having  been  opposed  by  the  defendant,  was  denied 
administration,  because  he  could  not  prove  that  the  intestate 
had  left  bona  notalnlia ;  and  that  he  had  afterwards  applie  1 
to  the  Consistory  Court  of  Bath  and  Wells,  where  he  like- 
wise failed,  because  he  could  not  prove  that  the  intestate  had 
died  in  the  diocese ;  and  that  the  defendant  had  refused  to 
discover  where  the  intestate  had  died ;  a  demurrer  for  wanf 
of  proper  parties,  because  the  personal  representative  of  the 
intestate  was  not  before  the  Court,  was  overruled  (e). 

It  is  said  that  a  demurrer  for  want  of  parties  must  show  must  show 

who  are  the  proper  parties ;  not  indeed  by  name,  for  that  ^^^^  ^®^' 
might  be  impossible  (/) ;  but  in  such  a  manner  as  to  point  out 
to  the  plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to 
amend  by  adding  the  necessary  persons  (g).  Some  doubt  has 
been  thrown  upon  the  correctness  of  this  rule,  in  consequence 
of  an  observation  by  Lord  Eldon  in  Py/e  v.  Price  (A),  His 
Lordship  is  there  reported  to  have  said,  '  that  beside  the  objec- 
tion which  had  been  mentioned  at  the  bar,  to  the  rule  which 
required  the  party  to  be  stated,  it  might  appear  that  the  plaintiff 
knows  the  party/  and  then  to  have  observed, '  perhaps  there  is 

(d)  Lord  Red.  140. 

(•)  D'aranda  o.  Wbittingham,  (g)  Lord  Red.  147;  Attorney 
Mos.  84.  general  e.  Jackson,  1 1  Ves.  869. 

(/)  Tourton  ».  Flower.  S  P.  Wms.        (fc)  6  Ves.  781. 
369. 
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By  demuiTf  r. 


A  mendroent  of 
bill  after  de- 
murrer 


Pleas  of  want 
of  parties. 


Not  allowed 
where  a 

sufiirient  excuse 
is  alleged. 


not  a  general  rale  either  way/  It  ia  submitted,  however,  that 
this  observation  of  Lord  Eldon  does  not  at 'all  ahake  the  rule 
which  has  been  laid  down,  as  to  the  necessity  of  pointing  out 
who  the  necessary  party  is,  but  merely  r^^r^  to  4he  observation 
made  at  the  bar,  that  there  was  no  rule  requiring  a  demurrer 
to  state  the  parties,  that  is,  by  Ttame,  as  it  might  be  out  of  the 
power  of  the  defendant  to  do  so;  and  that  it  does  not  refer  to 
the  necessity  of  calling  the  plaintiU's  attention  to  the  descrip- 
tion or  character  of  the  party  required,  in  order  to  enable  him 
to  amend  his  bill,  without  putting  him  to  the  expense  of 
bringing  his  demurrer  on  for  argument,  which  he  might 
otherwise  be  obliged  to  do,  in  order  Co  ascertain  who  the 
party  required  by  the  defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause 
is  not  considered  so  much  out  of  Court  but  that  the  {daintiff 
may  afterwards  have  leave  to  amend,  by  bringing  the  necessary 
parties  before  the  Court  (t).  And  where  the  demurfer  has 
been  ore  tenus,  such  leave  will  be  gfranted  to  him  without  his 
paying  the  costs  of  the  demurrer ;  though  if  he  seeks,  under 
such  circumstances,  to  amend  more  extensively,  than  by  merely 
adding  parties,  he  must  pay  the  defendant  the  costs  of  the 
demurrer  {k). 

If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the 
bill,  the  proper  way  of  bringing  the  defect  before  the  Court  is 
by  plea,  which  must  aver  the  matter  necessary  to  show  it  (m). 

A  plea  for  want  of  proper  parties  is  a  plea  in  bar,  and 
goes  to  the  whole  bill,  as  well  to  the  discovery  as  to  the  relief, 
where  relief  is  prayed  (n),  though  the  want  of  parties  is  no 
objection  to  a  bill  for  discovery  merely  (o). 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested 
by  the  bill,  as  where  a  personal  representative  is  a  necessary 
party,  and  the  bill  states  that  the  representation  is  in  contest 
in  the  Ecclesiastical  Court  (/?);  or  where  the  party  is  resident 
out  of  the  jurisdiction  of  the  Court,  and  the  bUl  ehaxjges  that 


(t)  Bressenden  v.  Decreets,  ubi 
tvpra ;  vide  etiam  Iloyd  v.  Loaring, 
6  Ves.  773. 

ik)  Newton  v.  Lord  Egmont,  4 
Sim.  685. 

(m)  Lord  Red.  226;  1  Vera.  110; 


2  Atk.51. 

(n)  Plttokett  V,  Penson,  2  Atk. 
61 ;  Hamm  v.  Stevens,  1  Vem.  1 10. 

(o)  Saogosa  o.  East  India  Com* 
pany.  2  Eq.  Ca.  Ab.  170,  PI.  28. 

(p)  Plunkett  V,  Penson,  2  Atk.  51. 
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^t  (q) ;  or  where  the  bill  fleeks  a  diBcorery  of  the  necessary       ^y  P^^»* 
partiee  (r),  a  plea  for  want  of  parties  will  not,  any  more  than 
t  demtirrer  for  the  same  cause,  be  allowed,  unless  the  defendant  Unless  ex- 
eontroterts  the  excuse  made  by  the  bill,  by  pleading  matter  to  ^"^^  ^'  cootro- 
show  it  false  (s).    Thus,  in  the  first  instance  above  put,  if  before  Je^»     ^ 
the  filing  of  the  bill  the  contest  in  the  Ecclesiastical  Court  had 
been  determined,  and  administration  granted,  and  the  defend- 
ant had  showed  this  by  his  plea,  the  objection  for  want  of  par- 
ties would  not  in  strictness  have  been  good. 

Upon  argutttg  a  plea  of  this  kind,  the  Court,  instead  of  Leave  to  amend 
allowing  it,  generally  gives  the  plaintiff  leave  to  amend  the  ^^^^  P^^** 
Mil,  upon  payment  of  costs ;  a  liberty  which  he  may  also  ob- 
tain after  allowance  of  the  plea,  according  to  the  common 
course  of  the  Court,  for  the  suit  is  not  determined  by  the 
allowioice  of  a  plea<0* 

An  objection  for  want  of  parties  in  a  bill  may  also,  as  has  Objection  may 
been  stated,  be  noticed  by  the  defendant  in  his  answer,  or  it  !^!  ^^^^^  ^^ 

'  -^  '  answer ; 

may  be  suggested  to  the  Court  at  the  hearing,  without  being  or  at  the 

in  any  manner  noticed  in  the  pleadings,  in  which  case,  if  the  tiering. 

Court  thinks  the  objection  well  framed,  it  will  order  the  cause 

to  stssid  over,  and  give  the  plaintiff  leave  either  to  amend  his 

bill  by  adding  the  proper  parties,  or  to  file  a  supplemental  bill 

fin*  that  purpose.     If  the  objection  has  been  stated  upon  the  Leave  to  amend. 

answer,  the  order  will  be  made  upon  the  plaintiff  paying  the 

defend«nt  the  costs  of  the  day ;  but  if  it  has  not  been  stated 

upon  the  answer,  the  order  will  be  made  without  payment  of 

the  costs  of  the  day  (u). 

The  Court  will  not  at  the  hearing  give  leave  to  the  Not  given 
l^aintiff  to  amend  by  adding  parties,  if  by  so  doing  the  J^^'^h^^g^""*" 
nature  of  the  case  made  by  the  bill  will  be  changed;  and 
therefine,  where  a  bill  was  filed  for  the*  specific  performance 
of  H  contract  for  a  lease,  in  which  the  contract  was  alleged 
to  have  been  entered  into  for  a  lease  to  the  plaintiff  only,  but 
the  defendant  by  his  answer  insisted  that  the  contract  was  for  a 
lease  to  the  plaintiff  and  A.,  and  at  the  hearing  the  plaintiff, 
after  endeavouring  unsuccessfully  to  establish   the  case  as 

(q)  Cowslad  V.  Cely,  Pi«c.  Ch.        («)  Lord  Red.  227. 
as ;  Darwent  v.  Walton,  2  Atk.  510.        h)  Ibid. 

(r)  Bowyer  v.  Covert,  1  Vera.  95.        (u)  Mitchell  v.  Bailey,  S  Mad.  63. 
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At  the  hearing,  mttde  by  this  bill,  applied  for  leave  to  amend  by  making 
A.  a  party,  Lord  Redesdale  refused  to  allow  the  cause  to 
be  adjourned  for  that  purpose,  because  the  addition  of  the 
party  in  such  a  case  would  not  be  like  adding  a  party  against 
whom  in  a  plain  case  a  decree  was  to  be  made,  but  it  would 
be  in  effect  making  a  new  case,  founded  upon  a  new  agree* 
ment,  which  his  Lordship  said  would  be  mischievous  under 
such  circumstances,  because  parties  who  came  for  the  execu- 
tion of  agreements  should  be  compelled  to  state  them  as  they 
ought  to  be  stated,  and  not  to  set  up  titles  which,  when  the 
cause  comes  to  a  hearing,  they  cannot  support  (tv). 

In  a  recent  case,  before  Sir  Charles  C.  Pepys,  M  R.,  an 
order  was  made  at  the  hearing  that  the  plaintifiis  should  be  at 
liberty  to  amend  their  bill  by  adding  parties,  as  they  should  be 
advised,  or  by  showing  why  they  are  unable  to  bring  the 
proper  parties  before  the  Court  (x). 

The  proper  time  for  taking  an  objection  for  want  of  parties 
is  upon  opening  the  pleadings,  and  before  the  merits  are  dis- 
cussed (y) ;  but  it  frequently  happens  that  after  a  cause  has 
been  gone  into,  and  thoroughly  heard,  the  Court  has  felt 
itself  compelled  to  let  it  stand  over  for  the  purpose  of  amend- 
ment ^z). 

The  objection  for  want  of  parties  ought  tp  proceed  from 
a  defendant,  for  it  has  been  decided  that  the  plaintiff  bringing 
his  cause  to  a  hearing  without  proper  parties,  oannot  put  it  off 
without  the  consent  of  the  defendant  (a).  Cases  of  exception 
may  occur,  where,  for  instance,  the  plaintiff  was  not  aware  of 
the  existence  of  persons  whose  claims  could  toueh  the  interests 
of  those  who  were  upon  the  record ;  but  that  ought  to  be  clearly 
established  9  and  the  plaintiff  ought  to  apply  as  soon  aa  he  haa 
obtained  that  knowledge  (b). 

It  appeaM,  fonnerly  to  hav«  been  considered,-  that  where 
a  bill  wanted  I  proper  parties,  it  was  in  the  power  of  the 
Court  either  to  dismiss  it  without  prejudice  to  the  plaintiff*a 
right  to  file  a  new  bill,  or  to  give  leave  to  amend  (c) ;  but 


Objection  ought 
to  be  lakeD  at 
the  opening. 


—  ought  to 
proeted  from 
the  defendant. 


Not  a  ground 
for  dumisial. 


(w)  Deniston  v.  Little,  2  Sch.  & 
Lef.  11  n. 

(s)  Milligan  v.  Mitchell,  Rolls. 
July  25, 18SS. 

(y)  Jones  V.  Jones,  S  Atk.  111. 


(t)  Ibid. 

( a)  Innes  v.  Jackson,  16  Ves.  S56. 
(h)  Ibid. 

(e)  SUfford  v.  the  City  of  London, 
1  P.  Wms.  488. 
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it  BeeniB  that  a  decree  of  Sir  J.  Jekyll's  in  a  cause  at  the  Atthe  hf  armr. 

Rolls,  to  dismiss  a  bill  for  want  of  parties,  was  afterwards 

reyeraed  for  that  reason,  and    that  a  decree    of   the  same 

nature  in  the  Court  of  Exchequer  was  likewise  reversed  in 

the  House  of  Lords,  and  that  since  that  time  causes  have 

never  been  dismissed  for  want  of  parties,  but  are  ordered  but  case  mus 

only  to  stand  over  on  paying  the  costs  of  the  day,  in  order  *^^f^?'  ^^ 

that  the  plaintiff  may  have  the  opportunity  of  making  proper  amend. 

parties  (c). 

Formerly  the  costs  of  the  day,  as  settled  by  Lord  Maccles-  Costs  of  tlie 
field,  were,  if  the  cause  was  heard  by  the  Lord  Chancellor,  5/.,  ^^* 
and  if  at  the  Rolls  51, 6«.  M.  (d) ;  but  now,  where  a  cause  being 
in  the  paper  for  hearing  is  ordered  to  be  adjourned  upon  pay- 
ment of  the  costs  of  the  day,  there  the  party  to  pay  the  same, 
whether  before  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor,  shall  pay  the  sum  of  10/.,  unless  the 
Court  shall  make  order  to  the  contrary  (e). 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  Plaintiff  may 
of  a  particular  party,  by  waiving  the  relief  he  is  entitled  to  Ji^i^l'aSlent 
against  such  party  (/);  and  where  thcf  evident  consequence  of  parties, 
the  establishment  of  the  rights  asserted  by  the  bill,  might  be 
the  giving  to  the  plaintiff  a  claim  against  other  persons  who  are 
not  parties  to  the  suit,  the  plaintiff  by  waiving  that  claim  may 
avoid  the  necessity  of  making  those  persons  parties  (g) .    This, 
however,  cannot  be  done  to  the  prejudice  of  others  (A). 

In  some  cases  the  defect  of  parties  has  been  cured  at  the  or  under- 
hearing  by  the  undertaking  of  the  plaintiff  to  give  full  effect  !Slt  uf  iht-ir 
to   the   utmost  rights  which  the  absent  party  could   have  rights. 
claimed,  those  rights  being  such  as  could  not  affect  the  interest 
of  the  defendants.     Thus,  where  a  bill  was  filed  to  set  aside 
a  release  which  had  been  executed  in  pursuance  of  a  family 
arrangement,  in  consequence  of  which  a  sum  of  stock  was 
invested  in  the  names  of  trustees  for  the  benefit  of  the  plain- 
tiff's wife  and  unborn  children,  which  benefit  would  be  lost  if 
the  release  were  set  aside,  the  Master  of  the  Rolls  held,  that 

(e)  Anon.  2  Atk.  14;   Jones  v,        (/)  Pawlet  v.  the  Bishop  of  Lia- 
Jones,  S  Atk.  Ill ;  Green  v.  Poole,    coin,  2  Atk.  206. 
6  Bro.  P.  C.  604.  (r)  Urd  Red.  146. 

(rf)  1  Turner  fit  V.  82.  (A)  Ibid. 

(e)  Ord.  1828,  XXXV  j  2  Russ.  App.  14. 
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A I  the  hearing. 


Decree  will  not 
bind  absent 
parties. 


Of  amending 
bill  by  adding 
parties. 


Of  adding  co- 
plaintiffs. 


the  trusteefi  of  the  settlement  were  necessary  parties,  in 
order  to  assert  the  right  of  the  children,  but  upon  the  plain- 
tiff's counsel  undertaking  that  all  the  monies  to  be  recovered 
by  the  suit  should  be  settled  upon  the  same  trasts  £br  the 
benefit  of  the  plaintiff's  wife  and  children,  his  Honor  p^- 
mitted  the  cause  to  proceed  without  the  tnistees,  and  ulti- 
mately, upon  the  undertaking  of  the  plaintiff,  dedaied  that 
the  plaintiffs  were  not  bound  by  the  release  (i). 

As  a  decree  made  in  the  absence  of  proper  parties  may  be 
reversed,  and  at  all  events  will  not  bind  those  who  are  absent, 
or  those  claiming  under  them  (k),  great  care  should  be  taken 
on  the  part  of  the  plaintiff  to  have  the  necessary  parties 
before  the  Court,  and  that  previously  to  his  bringing  the 
cause  on  for  hearing  (/) ;  because,  as  we  have  seeik  before,  he 
cannot  then  apply  for  leave  to  add  parties  without  the  eon- 
sent  of  the  defendant. 

The  most  usual  way  of  adding  parties  is  by  amendment  of 
the  original  bill,  though  sometimes  it  is  done  by  supplemental 
bill,  and  the  Court  will  suffer  the  plaintiff  to  amend  his  bill 
by  adding  parties  at  any  time  before  the  examination  of 
witnesses  has  taken  place.  If  there  has  been  no  plea  oj 
demurrer,  such  amendment  may  be  made  without  costs,  pro- 
vided the  addition  be  not  so  great  as  to  render  it  necessary 
for  the  original  defendants  to  have  a  new  copy  of  the  bill,  or 
to  put  in  a  further  answer,  and  provided  also  the  plaintiff 
undertakes  to  amend  the  defendant's  office  copy  according  to 
the  addition  (m). 

An  order  to  amend  by  adding  parties  allows  of  the  intra- 
dnction  of  apt  words  to  charge  them,  and  to  state  the  case 
against  them  (o).  A  plaintiff  is  not  obliged,  in  adding  parties 
by  amendment,  to  make  them  defendants,  he  may,  if  he  pleases, 
apply  for  leave  to  make  them  co-plaintiffs,  and  he  has  been  per- 
mitted to  do  BO  by  special  motion  after  the  defendants  have 
answered  the  origmal  bill  (p).     It  is  to  be  observed,  however, 


(0  Han-ey  v.  Cooke,  4  Russ.  35. 

{k)  Prac.  Reg.  299. 

(/)  Tot  cases  in  which  the  defect 
of  parties  has  been  remedied  by  the 
volunUry  appearance  at  the  hearing, 
vide  ante,  p.  261 » 


(m)  Prac.  Reg.  301. 

(o)  Hand.  T7.  Palk  v.  Ld.  Clin- 
ton. 12  Ves.  48. 

(p)  Hichens  r.  Coogrevci  1  Sim. 
500. 


Digitized  by  VjOOQ IC 


Of  OhfeeUmsfar  toant  af  Parties.  391 

that  mfter  answer  the  addition  of  a  €o>plaiatiff  is  not  a  matter  of    Of  ameociing 

course,  and  that  ui  such  case  the  gr^ting^.  or  reftisal  of  an  order  «^ ^ * 

to  amend  by  adding  parties  as  plaintiffs  is  discretionary  in  the  After  answers 
Court.    Thus,  in  the  c»e  of  The  Govemara  ^  Luton  Free  diw^'^tionary  ia 

*^  court. 

Sehooi  T.  Smitb{q)9  upon  an  application,  being  made  to  the 
Court  of  Easebeqaer,  that  the  plaiatifis  might  be  at  liberty  to 
amend  theirbitt  by  the  addition  of  a  plainti£F,  on  pa3rmentof  20s. 
costs,  &c.,  the  motioA  not  being  sapported  by  miy  aJKdavit 
was  oeftued.  Upes  a  similar  molien  being  afterwards  made, 
snppertfld  by  alBdavits,  stating  the  whole  facts  and  pre- 
oeedings  in  the  oause,  and  that  at  the  time  of  the  inatnic^ 
tiens.  being  giv^n  to  counsel  to  prepare  the  original  bill,  the 
plaintiff  wee  ignorant  of  the  facts  which  rendered  it  neces- 
sary, to  malbe  the  party  a  co-plaintiff,  bat  without  sUting 
that  the  patty  whose  name  was  proposed  to  be  inserted  had 
given  his  consent,  the  motion  was  ordered  to  stand  over  in 
Older  thsit  such  consent  might  be  given,  whereupon  an.  affi- 
davit was  afterwards  filed,  verifying  an  annexed  wxitten  con- 
sent of  the  party,  and  the  motion  was  renewed,  but  was 
ultimateji^  refused*  upon  argument,  with  costs  (r). 

From  the.  ajbove  case,  it  is  to  be  collected  that  whem  a  And  cannot  be 
plaintiff  appUes  .after  answer  for  leave  to  amend  his  bill  hj  fi?°*^"*^*"^ 
^fiding  a  co-pli^ntiff,  he  must,  in  support  of  his  appUcatioo,  the  new  plain- 
show  that  the  person  proposed  to  be  added  is  willing  to  be-  ^^' 
come  a  co*pUlntiff. 

It  i«k  to  b<^  observed,  that  a  bill  of  discovery  cannot  be  No  plaintifTs 
amended  by  adding  parties  as  plaintiffs.    This  was  held  to  a^bilU^dfs!**  ^^ 
be  the  law  of  the  Court  by  Lord  Eldon  in  Lard  Cholmondeley  covery. 
V.  Lard  CUnio^iis),  where  a  biU  had  been  filed  by  cestui  que 
trustSy  in  aid  of  an  ejectment  at  law,  and  the  defendant  pleaded 
facts  to  show  that  the  legal  estate  was  in  the  trustees.     The 
difficulty  in  the  case  waS|  however,  got  over  by  the  plaintiffs 
consenting  to  the  allowanpe  of  the  pka,  and  moving  to 
amend  by  inserting  a  statement  to  show  that  the  legal  estate 
was  in  trustees,  and  that  a  coiunt  had  been  introduced  in  the 
declaration  in  ejectment  on  the  demise  of  the  trustees. 

In  a  recent  case  befoie  Lord  Cottenham,  L.  C,  his  Lordship 

(q)  I  M'Lel.  17. 

(r)  Vide  etiam  Milward  v.  Oldfield,  4  Piice  323. 

(0  2  Mer.  71.  74. 

C  C  4 
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Of  ftmeoding 
the  Bill. 

Order  to  amend 
at  the  hearing, 
will  not  aalho- 
r  se  the  intro- 
duction of  new 
plaintiffs. 


Parties  added 
after  publica- 
tion. 

Aner  decree. 


held  that  an  order  made  at  the  hearing  for  leave  to  amend,  hj 
adding  parties,  did  not  authoriBe  the  introduction  of  new  co- 
plaintiflb  (/). 

We  have  seen,  however,  before,  that  where  a  plainti£F  is  one 
of  a  class  who  ought  to  be  parties  to  the  suit,  but  whose  number 
would  bring  the  case  within  the  rule  before  pointed  out,  as 
acted  upon  where  the  parties  claiming  in  the  same  interest  as 
the  plaintiff  are  so  many  that  the  introduction  of  them  upon 
the  record  would  be  productive  of  inconvenience,  and  omits  to 
state  in  his  bill  that  he  sues  on  behalf  of  himself  and  of  the 
others,  having  the  same  interest  with  himself,  the  Court  will 
allow  the  defect  to  be  remedied  by  amendment,  and  will  at  the 
hearing  permit  the  cause  to  stand  over  for  that  puipose  (ti). 

It  is  said  that  the  Court  will,  even  after  publication,  and  at 
any  time  before  hearing,  suffer  parties  to  be  added  by  amend- 
ment upon  a  proper  cause  being  shown,  and  that  even  after 
a  decree  and  before  it  has  been  enrolled,  persons  interested 
may  by  petition  be  made  parties  and  let  into  it,  if  their 
right  be  interwoven  with  the  other  plaintiffs  and  settled  (in 
general)  by  the  decree,  they  paying  the  plaintiffs  a  pro- 
portionable part  of  the  charges  of  the  suit(tc;).  And  in 
Habergham  v.  Vincent  (x).  Lord  Thurlow  intimated  an 
opinion  that  after  a  decree  had  been  made,  passed  and 
entered,  without  bringing  before  the  Court  a  personal  repre- 
sentative  ulio  had  become  so  after  the  bill  was  filed,  he  might 
be  added  by  amendment,  and  that  a  motion  for  that  purpose 
would  be  regular,  provided  it  was  merely  for  the  purpose  of 
making  him  a  witness  to  what  was  done  in  the  Master's 
Office,  but  that,  if  there  was  anything  in  the  decree  affecting 
him  in  the  way  of  order  to  pay,  such  an  order  would  be  out 
of  the  power  of  the  Court. 

It  is,  however,  to  be  observed,  that  after  publication  has 
been  passed,  and  tflie  cause  set  down  for  hearing,  the  bill  can 
be  amended  in  no  other  respect  than  by  making  parties  (y ),  and 
that  even  an  order  for  leave  to  amend  by  adding  parties  will 


(I)  Milligan  v.  Mitchell.  L.  Ch., 
5th  May,  1836. 
(u)  i^nle,  336. 
(to)  Prac.  Reg.  301. 


(x)  1  Yes.  juD.  68. 
{y)  Goodwin  v.  Goodwin,  3  Atk. 
370. 
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not  be  granted  after  replication  where  the  plaintiff  has  been    Of  amending 
guilty  of  laches  (z).  ' 

If  parties  are  added  after  witnesses  have  been  examined,   wbere  parties 
the  deposition  of  those  witnesses  eannet  be  read  against  them,  *re  added  after 
as  they  have  had  no  opportunity  of  cross-examining  such  witnenes!'" 
witnesses  (a) ;  and  if  the  parlies  are  added  ai^r  publication 
passed,  the  cause  as  to  those -parties  must  be  heard  upon  bill 
and  answer.     I^  therefore,  a  plaintiff  after  piiblimition  passed,  The  cauM  must 
is  advised  that  it  will  be  necessary  to  bring  other  parties  ^|  ^^^^^.p 
before  the  Court,  and  in  order  to  do  that,  must  put  new 
matter  in  issue,  he  must  not  proceed  by  amendment  but  by 
supplemental  bill  (6). 

It  may  be  observed  here,  that  it  is  not  considered  as  any  Parties  may  be 
breach  of  an  order  to   amend    by  adding  parties  made  at  added  by  sup- 
the  hearing,  that  the  defendant  has  brought  the  necessary  ^^°^ 
parties  before  the  Court  by  supplemental  bill  instead  of  amend- 
ment (c). 

tS^SSBSSSSSSBSSSSSSasSi 

Sect.  IV. 
Of  the  Joinder  of  Parties  who  have  no  Interest  in  the  Suit. 

It  has  been  before  stated,  that  no  one  should  be  made  a  As  defendants, 
party  to  a  suit  against  whom,  if  brought  to  a  hearing,  thaye  '         ^ 
can  be  no  decree  (d) ;  thus,  an  agent  for  the  purchase  of  an  Agents. 
estate,  is  not  a  necessary  party  to  a  bill  against  his  employer 
for  a  specific  performance,  although  he  signed  the  memo- 
randum for  the  purchase  in  his  own  name  (e),   and  so  a 
residuary  legatee  need  not  be  made  a  party  to  a  bill  agaiqst  Residuaiy 
an  executor  for  a  debt  or  legacy,  and  for  the  same  reason  in    ^^^^' 
a  bill  brought  by  or  against  the  assignees  of  a  bankrupt  or  Bankrupts  and 
insolvent  in  respect  of  the  property  vested  in  them,  under  *'"®'^^*'' 
the   bankruptcy  or  insolvency,   the   bankrupt  or  insolveat 
should  not  be  parties  (/).     Upon  the  same  principle^  persons 
who  are  mere  witnesses,  and  may  be  examined  as  such,,  ought  ^ere  witnesses. 

(s)  Milward  v.  Oldfield,  4  Price  (e}  Grsenwood  i;.   Atkinson,    5 

825.  Sim.  419. 

(a)  Pratt ».  Barker,  1  Sim.  1.  (d")  3  P.  Wms.  311,  n.  1. 

(6)  Goodwin  v.  Goodvrin,  8  Atk.  («)  Kingley  v.  Young,  Coop.  Tr. 

870 ;  vide  pott.  Amendment  of  Bills  PI.  42. 

and  Supplemental  Bills.  (  / )  Vide  ante  Bankrupt  DcfcndaDts* 

Parties. 
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Of  necessary  Parties  to  a  Suit ; 


Members  and 
officers  of  cor- 
porations. 


As  Defendants,  not  to  be  made  defendants  (/),  eyen  thoogh  the  object  of  the  bill 
is  to  obtain  a  discoyery  in  aid  of  an  action  at  law  in  which  their 
discoyery  would  be  more  effectual  than  their  examination  (^). 
This  rule  is>  howeyer,  liable  to  exceptionB ;  thus  in  cases 
where  under  certain  circumstances  a  discoyery  upon  oath  is 
desirable  from  indiyidual  members  of  a  corporation  aggreg^ate, 
or  from  the  officers  of  a  corporation,  such  members  or  officeis 
may  be  made  defendants  (A) ;  with  respect  to  the  latter  case, 
it  has  been  obseryed  hy  Lord  Eidon,  that ''  the  principle  upon 
which  the  rule  has  been  adopted  is  yery  singular ;  it  origi- 
nated with  Lord  Talbot  (t),  who  reasoned  thus  i^on  it,  that 
you  cannot  haye  a  satisfactory  answer  from  a  corporation^ 
therefore  you  make  the  secretary  a  party,  and<  get  from  him 
the  discoyery  you  cannot  be  sure  of  haying  from  them,  and 
it  is  added  that  the  answer  of  the  secretary  may  enable  you 
to  get  better  information."  ^'  The  first  of  these  principles,*' 
continues  his  Lordship, ''  is  extremely  questionable,  if  it  were 
now  to  be  considered  for  the  first  time ;  and  as  to  the  latter, 
it  is  yery  singpilar  to  make  a  person  a  defendant  in  order  to 
enable  yourself  to  deal  better,  and  with  more  success,  with 
those  whom  you  haye  a  right  to  put  upon  the  record ;  but 
this  practice  has  so  uniyersally  obtained  without  objection, 
that  it  must  be  considered  established"  {k). 
Agents  to  sell,  Other  persons  are  mentioned  by  Lord  Eldon  as  affording 
auctioneers,  &c.  exceptions  to  the  rule  before  laid  down,  that  mere  witnesses 
cannot  be  made  parties  to  a  suit,  yiz.  agents  to  sell,  auc- 
tioneers, &c.,  who  haye  been  made  defendants  without  ob- 
jection (/) ;  his  Lordship,  howeyer,  appears  to  haye  thought 
that  the  practice  of  making  such  persons  parlies  arose  origi- 
nally from  their  having  some  interest,  such  as  holding 
deposits,  which  might  entitle  the  plaintiff  to  relief  against 
them,  and  it  has  been  since  held  that  an  agent  who  bids 
at  an  auction  for  an  estate,  and  signs  the  memorandum 
in  his  own  name  for  the  purchase,  need  not  be  made  a  co- 
defiendant  with  his  employer  to  a  bill  for  the  specific  per- 
formance of  such  agreement  (to).     In  Dummer  v.  The  Cor^ 


(f)  Plummer  v.   May,    1    Ves. 
426  \  Mow  v.  Best,  5  Mad.  19. 

(g)  Fenton  v.  Hughes,  7  Ves.  288. 
(fc)  Vide  ante  Corporations,  186. 


(i)  Wych  r.  Meal,  Z  P.  Wm».  810. 

(fc)  7  Ves.  289. 

(0  Ibid. 

(in)  Coop.  Tr  P.  42. 


Digitized  by 


Google 


Of  the  Joinder  of  Parties  having  no  Interest,  395 

poraiian  of  Chippenham  (n)y  Lord  EUon  alao  mentaosB  as  As  Defendants. 
cases  of  exception  to  the  general  rule  above  referred  to,  those 
of  arhitrators  and  atlonue».  With  respect  to  arbitrators,  how-  Arbitrators. 
ever,  it  is,  arule  that  in  genend  an  arbitrator  cannot  be  made  a 
party  to  a  biil  for  the  purpose  of  impeaching  an  award,  and 
that  if  he  is,  he  may  demnr  to  the  biil,  as  wdl  to  the  discovery 
as  to  the  relief  (o) .  In  some  cases ,  nevertheless,  wbere  an  award 
has  been  impeached  on  the  ground  of  gross  misconduct  in  the 
arbitralxirs,  and  they  have  been  made  parties  to  the  suit,  the 
Court  has  gone  so  far  as  to  order  them  to  pay  the  costs  Ip). 
In  such  cases  Lord  Redesdale  considers  it  probable  that  a  de- 
murrer tothe  bill  would  not  have  been  allowed  (^),  and  in  Lord 
Lonsdale  v.  Littledale  (r),  a.  demurrer,  by  an  arbitrator,  to  a 
bill  of  this  nature  was  in  fact  orerruled,  though  not  expres^y 
upon  the  ground  of  the  impropriety  of  making  an  arbttralor  a 
party,  but  because  the  bill  charged  certain  specific  acts  which 
showed  combination  or  ooHusion  between  him  and  one  of  the 
parties,  and  made  him  the  agent  for  such  party,  and  which 
the  Court  therefore  diought  required  an  answer. 

But  although  arbitrators  may  be  made  parties  to  a  bill  to  May  plead  to 
set  aside  their  awards  they  are  not  bound  to  answer  as  to  their  ^*>«  discovery, 
motires  in  making  the  award,  and  they  may  plead  to  that 
part  of  the  bill  in  bar  of  such  discovery  (ji)  ;  but  it  is  incum-  bnt  must  an- 
bent  upon  them,  if  they  are  charged  with  corruption  and  par-  ^^^'  charges  of 
tialiiy  to  support  their  plea  by  showing  themselves  incorrupt 
and  impartial,  or  otherwise  the  Court  will  give  a  remedy 
against  them  by  making  them  pay  costs  (/). 

From  the  preceding  cases  it  may  be  collected  that  arbi*-  May  be  made 
tmtors  can  <m]y  be  made  parties  to  a  suit  where  it  is  intended  ^  P^^  ^^^* 
to  fix  them  with  the  payment  of  costs^  in  consequence  of  their 
conmpt  or  fraudulent  behaviour,  and  in  such  oases  it  is  ap- 
prehended that  the  bill  ought  specifically  to  pray  that  relief 
against  them.     The  same  rule  also  applies  to  the  other  case  Attomics. 
of  exception  before  alluded  to,  as  having  been  mentioned 

(n)  14  Ves.  252.  (q)  Lord  Red.  131. 

(o)  Steward  v.  E.  I.  Com.,  2  Vem.        (r)  2  Ves.,  jun.  451.  , 

880 ;  Lord  Red.  131.  (t)  Anon.  3  Atk.,  644. 

(p)  Chicot  V,  Lequesne,  2  Ves.        (t)  Lingood  v.  Croucher,  2  Atk. 

315  ;   Lingood  v,  Croucher,  2  Atk.  306.  501. 
395.  501. 
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Of  necessary  Parties  to  a  Suit : 


At  DefendasU. 


Agents  ID  fraa- 
duleDt  traiuac- 
tioos. 


Married 


Attomies  or 
agenU  having 
tM  custody  of 
deeds,  &c. 


by  Lord  Eldon,  namely,  that  of  attornies,  who  can  only  be 
made  parties  to  a  suit  in  cases  where  they  have  so  involved 
themselves  in  fraud,  that  a  Court  of  Equity,  aithoogh  it  can 
give  no  other  relief  against  them,  will  order  them  to  pay  the 
costs.  Thus,  where  a  solicitor  assisted  his  client  in  obtain- 
ing a  fraudulent  release  from  another,  he  was  held  to  be 
properly  made  a  party,  and  liable  to  costs  if  his  principal  was 
not  solvent  (u).  The  same  rule  applies  to  any  other  person 
acting  in  the  capacity  of  agent  in  a  fraudulent  transaction,  as 
well  as  to  an  attorney  or  solicitor  (x).  It  is  to  be  observed, 
that  in  such  cases,  if  an  attorney  or  agent  is  made  a  party, 
the  bill  must  pray  that  he  may  pay  die  costs,  otherwise  a 
demurrer  will  lie.  In  Le  Texier  r.  The  Margravine  of  An- 
spach  (y),  one  of  the  questions  before  the  Court  was,  whether 
a  married  woman  could  be  made  a  party  to  a  suit  on  the 
allegation,  that  in  certain  contracts  which  were  the  subject  of 
litigation,  she  had  acted  as  the  agent  of  her  husband,  and 
that  she  had  in  her  possession  vouchers,  &c.,  the  discovery  of 
which  might  assist  the  plaintiff  in  his  case ;  the  bill,  which 
did  not  pray  any  relief  against  the  wife,  had  been  demurred 
to,  and  Lord  Eldon  allowed  the  demurrer  on  the  ground  that 
she  was  merely  made  a  defendant  for  the  purpose  of  dis- 
covery, and  that  no  relief  was  prayed  against  her.  His 
Lordship  said,  **  I  give  no  judgment  as  to  what  would  have 
been  the  effect  if  the  bill  had  prayed  a  delivery  to  the  plaintiff 
of  the  vouchers,  which  are  charged  to  be  in  the  hands  of  the 
wife;  it  is,  however,  simply  as  far  as  relief  goes,  a  bill 
against  the  husband  only,  and  against  the  wife  a  bill  for 
discovery  only.  The  consequence  is,  that  independent  of  her 
character  as  wife,  the  case  must  be  considered  as  one  of  those 
in  which  the  Court  does  sometimes  allow  persons  to  be  made 
parties,  against  whom  no  relief  is  prayed,  and  the  only  case 
of  that  kind  is  that  of  the  ag^ent  of  a  corporation."  With 
respect  to  the  propriety  of  making  an  attorney  or  ag^nt  a 
party,  merely  because  he  has  deeds  or  other  documents  in  his 
possession.   Lord  Eldon,  in  Fenwick  v.  Reed^z)^  observed. 


(tt)  Bowles  V,  Stewart,  1  Sch.  U 
Lef.  227. 
(v)  Bulkeley  v.  Duobtr,  1  Anst.37. 


(v)  15  Vcs.  164. 
(t)  1  Mer.  J23. 
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that  generally  speaking,  and  prima  facte^  it  is  certainly  not   AaDefaadante. 

necessary  to  make  an  attorney  a  party  to  a  bill  seeking  a 

discovery  and  production  of  title  deeds,  merely  because  he 

has  them    in  his   custody,  because  the  possession  of  the 

attorney  is  the  possession  of  his  client,  bat  cases  may  arise 

to  render  such  a  proceeding  adriseable,  as  if  he  witholds  the 

deeds  in  his  possession,  and  will  not  deliver  them  to  his  client 

on  his  applying  for  them. 

Where  a  person  who  has  no  interest  in  the  subject  matter  lo  what  cues 
of  the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a  ha^nff^' in- 
party  to  a  suit  for  the  mere  purpose  of  discovery ;  the  proper  terest,  may 
courBe  for  him  to  adopt,  if  he  wishes  to  avoid  the  discovery,  is  ***"^'' 
to  demur  (a).     If,  however,  the  bill  states  that  the  defendant 
has  or  claims  an  interest,  a  demurrer,  which  admits  the  bill 
to  be  true,  will  not  of  course  hold,  though  the  defendant  has 
no  interest,  and  he  can  then  only  avoid  answering  the  bill  by 
plea  or  disclaimer  (6). 

The  question  whether  a  party  who  is  a  mere  witness  can  by  wbera  a  de- 
answer  protect  himself  from  the  discovery  required,  appears  to  f^n^ant,  having 
have  given  rise  to  some  difference  of  opinion.     In  Cookson  v.  protect lumMl? 
Ellison  {e)y  the  plaintiff  made  a  person  defendant  who  was  "^°^  discoveiy 
merely  a  wtcness,  and  might  have  been  examined  as  Such,    ^  ^^^^* 
and  therefore  should  have  demurred  to  the  bill.     Instead  of 
demurring,  however,  the  defendant  put  in  an  answer,  which 
not  having  satisfied  the  plaintiff  as   to  one   intetrogtitory, 
an    exception  was  taken,    and  the    Master   reported    the 
answer  sufficient;   bot  upon  the  case  comiAg  before   Lord 
Thurlow,  upon  exceptions  to  the  Master's  report,  his  Lord- 
ship held  that  aft  %he  deftMidant  had  submitted  to  answer,  he 
was  bound  to  answer  fully.     In  a  subsequent  case  of'New^ 
man  v.  Godfrey  («f),  however.  Lord  Kenyon  appears  to  have 
entertained  a  different  opinion.     In  that  Mwe,  the  defendant, 
who  was  a  miere  clerk;  was  alleged  in  the  bill  tp  be  a  pai^y 
interested  in  the  property  in  litigatfdn,  itnd  in  support  of 
such  allegation  various  statements  were  made,  showing  in 
what  manner  his  interest  arose ;  he  put  in  an  answer  denying 


(a)] 


I  Lord  Red  15S.  (e)  2  Bro.  C.  C*  258. 

(h)  Ibid.  153 ;  Plummer  v.  May,        {d)  2  Bro.  C.  C.  9S2. 
lVes.4S6. 
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Of  neeessartf  Parties  to  a  Suit : 


A«  Defendants. 


In  what  manner 
a  plaintiff  may 
get  rid  of  unne- 
cessary parties. 


The  joinder  of 
uninterested 
parties  as 
co-plaintifis  im- 
proper. 


all  tlie  Btatementfl  upon  which  the  allegation  of  his  being  in- 
terested was  founded,  and  disclaiming  all  personal  interest  in 
the  subject  matter ;  and  to  this  answer  exceptions  were  taken 
by  the  plainti£F,  because  the  defendant  had  not  answered  the 
subsequent  parts  of  the  bill,  which  exceptions  were  disallowed 
by  the  Master ;  and  upon  the  question  coming  on  before  Lord 
Kenyott,  M.R.,  upon  exceptions  to  the  Master's  report,  he 
thought  the  Master  was  right  in  disallowing  the  exceptions, 
because  the  defendant  had  reduced  himself  to  a  mere  witness, 
by  denying  his  interest  and  disclaiming ;  so  that  even  sup- 
posing he  had  an  interest  he  could  not,  having  disclaimed,  have 
availed  himself  of  it.  These  contradictory  decisions  have  been 
remarked  upon  by  Lord  Eldon  in  two  subsequent  cases  {d) ; 
and  his  Lordship's  observations,  in  those  cases  have  been  con- 
sidered, as  approving  of  Lord  Thurlow's  decision  in  Cook^ 
son  V.  Ellison  (e).  Nothing,  however,  can  be  collected  from 
what  Lord  Eldon  has  said  in  either  of  these  cases,  as  indi- 
cating an  opinion  either  one  way  or  the  other,  and  at  the 
period  when  they  were  before  him,  the  doctrine  that  a  party 
could  not,  except  in  particular  cases,  protect  himself  by  an- 
swer from  making  a  full  answer  to  all  the  matters  c<Mitained 
in  a  bill,  does  not  appear  to  have  been  so  strictly  adhered  to 
as  it  has  since  been  (/). 

When  a  plaintiff  finds  that  he  has  made  unnecessary  par- 
ties to  his  bill,  he  may  either  dismiss  his  bill  as  against  them, 
or  apply  to  the  Court  for  leave  to  amend  his  bill  by  striking 
out  their  names ;  in  either  case,  however,  the  order  will  only 
be  made  on  payment  of  their  cdsts,  as  by  striking  them  out  as 
defendants,  the  plaintiff  deprives  them  of  the  opportunity  of 
applying  for  their  costs  at  the  hearing  (^). 

The.  preceding  observations,  with  regard  to  the  joinder  in 
the  suit,  of  persons  who  have  no  interest,  beneficial  or  other- 
wise, in  the  subject  matter,  refer  to  cases  where  they  are  made 
parties  defendants ;  the  rule,  however,  that  persons  who  have 
no  interest  in  the  litigation,  cannot  be  joined  in  a  suit  with 

ibid.  206;  Shaw  v.  Chiog,  ib.  303, 
and  post  Answer. 

(g)  Wilkinson  o.  Belsher,  2  Bro. 
2f  2,  vide  Pauper. 


(rf)  Fenton  v.  Hughes,  7  Ves.  288 ; 
Baker  v.  Mellish,  11  Ves.  75,  76. 
(e)  Supra. 

field 


(V)  Vide  Bolder  v,  td.  Hunting. 
i\i,li  Ves. 283;  Faulder v. Stuart, 
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thoge  which  hare,  applies  eqiMiUir  to  prevent  tkeir  being  joined  As  co-plaimiffs, 
80  GO<-plaintifiii» 

Tbia  has  beea  the  doctrine  of  the  Court  An*  ft  great  length 
of  time ;  thus,  in  the  case  of  The  Mayor  and  Aldermen  of 
Colchester  (A),  Lord  Chancellor  Parker  said^  that  aHboegh 
equity  goea  ao  far  aa  to  give  either  aide  leave  to  examine  a 
defendant  de  bene  esse,  yet  this  rale  has  not  been  extended  to 
a  plaintiff,  in  which  caae,  if  he  be  an  immaterial  plaintiff,  the 
defendant  may  demur.  So  in  Troughton  v.  Oetley  (t),  it  waa 
aaid  and  not  denied,  that  if  a  plaintiff  waa  an  immaterial  party 
the  demandant  might  demur.  The  same  question  wia  twice 
decided  by  Sir  John  Leach  when  Vioe  Chancellor.  In  Cuff 
y.  PlaielHh),  a  general  demurrer  waa  allowed  expressly  on 
the  gfonnd,  that  though  one  of  two  plaintiffs  had  an  interest 
in  the  subject  of  the  suit,  the  other  had  no  interest  in  it.  In 
Makepeace  v.  Haythome  (/),  a  defendant  pleaded  in  bar  to  a 
bill  for  an  account  that  one  of  the  i^aintiffs  was  an  uncer- 
tificated bankrupt ;  and  though  the  other  plaintiff  had  such 
an  interest  as  would  sustain  the  suit  if  he  had  sued  alone, 
and  though  the  persons  named  in  the  plea  as  assignees  of  the 
bankrupt  defendant  were  idready  parties  in  respect  of  sonae 
of  the  transactions  mentioned  in  the  pleadings,  so  that 
nothing  could  turn  on  any  alleged  want  of  parties  (even  if 
the  plea  had  taken  auch  an  objection,  which  it  did  not  do), 
the  Vice  Chancellor  allowed  the  plea  expressly  on  the  ground 
that  one  of  the  parties  had  no  interest  in  the  subject  matter  of 
the  suit. 

The  same  doctrine  was  followed  by  Lord  Lyndkunt,  C,  in 
tiie  King^  of  SpaHn  v»  Machado  (m),  in  which  several  plain- 
tiffs having  an  interest  in  the  matter  of  the  suit  were  joined 
with  others  who  had  not,  but  were  merely  the  agents  of 
their  co-plaintiffs,  and  a  demurrer  to  the  whole  bill  was 
allowed.  And  in  Page  v.  Townsend  (n),  where  a  bill  was 
filed  by  four  plaintiffs  to  restrain  the  piracy  of  engnnings 
published  in  this  country,  and  it  appeared  upon  tiie  bill  that 
all  four  plaintiffs  were  jointly  interested  in  the  plates  or  de- 


(h)  I  P.  Wms.  595.  (0  4  Russ.  344. 

i)  1  Dick.  382.  (m)  Ibid.  225. 

k)  4  Rum.  242.  (n)  5  Sim.  895. 
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Asco-pUintiffii.  gignB  from  which  the  engravings  were  taken,  but  that  two  of 
them  only  published  them  in  England  for  their  own  benefit, 
the  other  two  plainti£b  being  the  publishers   of  the  same 
engravings  in  Paris  for  their  own  benefit;  the  Vice  Chan- 
cellor, Sir  L.  Shadwell,  allowed  a  demurrer,  because  two  of  the 
plaintiflb  onlj  appeared  to  have  an  interest  in  the  suit,  the 
publishers  in  Paris  not  being  represented  as  having  any  in- 
terest in  the  work  published  in  Great  Britain  (o). 
50CUS,  in  cases         But  although  persons  having  no  interest  in  the  subject 
of  supplemental  matter  of  a  suit,  cannot  as  we  have  seen  be  joined  as  co- 
1>»^*'  1  .    .«•  ;  ,     .  ,       .  .  .       . 

plaintifiB,  yet  where  persons  having  at  the  time  a  joint  in- 
terest, file  an  original  bill,  and  afterwards  one  of  the  co-plain- 
tiffs parts  with  his  interest,  such  co-plaintiff  may  afterwards 
join  in  a  supplemental  bill  filed  for  the  purpose  of  bringing 
additional  matter  before  the  Court ;  because,  although  he 
may  have  parted  with  his  interest  in  the  subject  matter,  he 
is  still  interested  in  the  suit  in  respect,  of  his  liability  to  costs. 
Thus,  where  a  bill  was  filed  in  the  Exchequer  by  certain  per- 
sons on  behalf  of  themselves,  and  other  members  of  a  joint 
stock  company,  to  which  an  answer  was  put  in  and  a  decree 
made,  setting  aside  certain  contracts  between  the  plaintiffs  and 
the  defendant,  and  directing  various  accounts  and  inquiries, 
and  afterwards  a  supplemental  bill  was  filed  in  the  name 
of  the  same  plaintiffs  against  the  same  defendant,  seeking 
amongst  other  things  a  lien  on  a  part  of  the  purchase 
money,  which  had  been  paid  to  the  defendant,  to  which  a 
plea  was  put  in  by  the  defendant  on  the  ground  that  one 
of  the  plaintiffs  in  the  supplemental  bill  had,  previously  to 
the  filing  of  it,  parted  with  all  his  interest  in  the  partnership, 
&c.  Lord  Lyndhurst,  C.  B.,  overruled  the  plea,  being  of 
opinion  that  the  supplemental  bill  was  nothing  more  than  a 
continuation  of  the  original  bill,  and  his  Lordship's  decision 
was  afterwards  confirmed  by  Lord  Abinger,  C.  B.  upon  a  re- 
hearing (p). 
AuctioiiMr  lad  It  is  to  be  observed  that  the  common  case  of  joining  an 
auctioneer  and  the  vendor  in  a  bill  against  a  purchaser,  is 
no  exception  to  the  rule  above  referred  to,  because  the  auc- 

(o)  Vidt  €tUm  Delondre  v.  Shaw,        (p)  Small  v.  AUwood,  1  Young  & 
aSim.SSr.  Collier,  39. 
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tioneer  has  an  interest  in  the  contract,  and  may  bring  an  Asco-plaintiffk. 

action  upon  it ;  he  is  also  interested  in  being  protected  from 

the  leg^l  liability  which  he  has  incurred  in  an  action  by  the 

purchaser  to  recorer  the  deposit.     Nor  does  the  circumstance 

of  the  assignor  and  the  assignee  of  a  chose  in  action  being 

capable  of  suing  together  constitute  an  exception,  because, 

although  the  assignor  has  parted  with  his  beneficial  interest 

in  the  subject  matter,  he  still  is  interested  as  the  owner  of  the 

legal  estate  (q). 

If  the  fiu;t  of  one  of  the  plainti£Bi  having  no  interest  in  the  Misjoinder  of 
suit,  appears  upon  the  bill,  advantage  must  be  taken  of  it  by  jJj^n'^g^yJl^JJ^  ^ 
demurrer  (r).     If  the  fact  does  not  appear  upon  the  bill  it  of. 
may  be  brought  forward  by  plea  (<). 

(q)  Ryan  v.  Andenoo,  8  Mad.  Delondre  v.  Shaw,  M  mpra. 
174.  («)  Makepeace  v.  Haythorn,  uH 

(r)  Cuff  V.  Platel,  King  of  Spain  ttipra. 
V.  Macbado,  Page  v.    Townsend, 
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CHAP.  VI. 

or    THE    BILL. 


What  are  on* 
giaal  bilh. 


In  Chancery. 


Id  the  Exche- 
quer, and  all 
other  jurisdic- 
tions. 


Bills  not  ori- 
ginal. 


Bills  in  the  na- 
ture of  original 
bills. 


Pirision  of. 


Sect.  L^  Of  the  (liferent  sorts  of  Bills. 

It  has  been  before  obsenred,  that  a  suit  on  the  equity  aide 
of  the  Court  of  Chancery  ia  commenced  on  behalf  of  a  aubject 
by  preferring^  what  ia  tenned  an  English  ML  If  commenced 
by  the  Attorney-general  on  behalf  of  the  crown,  or  of  those 
partaking  of  its  prerogatires,  or  under  its  protection,  the 
commencement  of  the  suit  is  by  information  (a). 

English  bills,  if  they  relate  to  matters  which  have  not 
before  been  brought  before  the  consideration  of  the  Court,  are 
called  original  bills,  and  form  the  foundation  of  most  of  the 
proceedings  before  what  is  termed  the  extraordinary  or  equit- 
able jurisdiction  of  the  Court  of  Chancery.  The  same  form 
of  instituting  a  suit  is  also  in  use  on  the  Equity  side  of  the 
Court  of  Exchequer,  and  in  all  other  equitable  jurisdictions  in 
the  kingdom. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts 
of  Equity,  which  are  preferred  when  it  becomes  necessary  to 
supply  any  defects  which  may  exist  either  in  the  form  of 
the  original  bill,  or  may  hare  been  produced  by  events  sub- 
sequent to  the  filing  of  it.  Bills  of  this  description  are 
called  bills  which  are  not  original.  Sometimes  a  person,  not 
a  party  to  the  original  suit,  seeks  to  bring  the  proceedings 
and  decree  in  the  original  suit  before  the  Court,  for  the  pur- 
pose either  of  obtaining  the  benefit  of  it,  or  of  procuring  tbe 
reversal  of  the  decbion  which  has  been  made  in  it.  The  bill 
which  he  prefers  for  this  purpose,  is  styled  a  bill  in  the  nature 
of  an  original  bill. 

Besides  the  different  divisions  of  bills  here  enumerated, 
original  bills  are  usually  divided  into  1.  original  bills  praying 
relief,  and  2.  original  bills  not  praying  relief  (6). 
(a)  Ante,  Chap.  I.  (ft)  Ld.  R.  89. 
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Original  bills  praying  relief,  are  again  subdivided  into  three    ^»*'^?  ^'^^ 
heada :    1 .  Original  bills,  praying  the  decree  of  the  Court  >         ^ — L-^ 
touching  some  right  claimed  by  the  person  exhibiting  the  Original  bills 
bill,  in  opposition  to  rights  claimed  by  the  person  against  P'^y'^S  ^^  ^  • 
whom  the  bill  is  exhibited.     2.  Bills  of  interpleader ;  and, 
3.  Certiorari  bills  (6). 

0|ig^inal  bills  not  praying  relief,  are  of  two  kinds :  1.  Bills  Onginal  bills 
to  perpetuate  the  testimony  of  witnesses;   and  2,  Bills  of  n^jj^^*"^ 
discovery. 

As  original  bills  of  the  first  kind  are  those  most  usually 
exhibited,  the  readers  attention  will  in  the  present  chapter  be 
principally  directed  to  them ;  the  other  descriptions  of  bills 
will  be  more  particularly  considered  when  we  come  to  con- 
sidcar  the  practice  of  the  Court  applicable  to  the  particular 
suits  of  which  they  are  the  foundation. 

Bills  which  are  not  original,  or  which  are  merely  in  the 
nature  of  original  bills,  together  with  informations  by  the 
Attorney-general,  will  be  separately  considered  in  a  future 
part  of  the  work. 

Sect.  II. 
Of  the  Authority  to  file  a  Bill. 

The  first  step  to  be  taken  by  a  party  who  proposes  to  Authority  to  El« 
.    .     _,  .  •      .  f.  .  a  bill  need  not 

institute  a  suit  in  Chancery,  is  to  authorise  a  solicitor  prac-  be  in  writing. 

tising  in  the  Court  to  commence  and  conduct  it  on  his  behalf. 

It  does  not  seem  to  be  necessary  that  such  authority  should 

be  in  writing  (c),  although  it  would,  perhaps,  be  better  that 

solteitors  befbre  they  commence  suits  should  be  in  possession 

of  some  written  authority  for  that  purpose ;  but  in  either  case, 

in  order  to  warrant  a  solicitor  in  filing  a  bill,  the  authority,  be 

it  in  writing  ok*  by  parol,  ought  to  be  special ;  and  it  has  been  But  must  be 

held  that  a  general  authority  to  act  as  solicitor  for  a  party,  special* 

will  not  be  sufficient  to  warrant  his  commencing  a  suit  on  his 

briialf  (cOf  although,  under  a  general  authority,  a  solicitor  may 

deftnd  a  salt  for  hia  client(e). 

(b)  Ld.  R.  20.  (d)  Wilson  «.  WitsOn,  1  Jac.  & 

(c)  Lord  V.  Kellett,    S  Milne  &    W.  457. 

K.  1.  (e)  Wright  r.  Cattlo,  3  Mer.  12. 

D  D  2 
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Must  be  special. 

V 

From  all  the 
plaiDti&. 


Practice  where 
a  bill  has  been 
filed  by  a  soli- 
citor without 
authority. 


On  behalf  of  a 


The  rule  which  requires  a  solicitor  to  be  specially  autho- 
rised to  commence  a  suit  on  behalf  of  his  client,  applies  as 
well  to  cases  where  the  party  is  to  sue  as  a  co-plaintiff,  as  to 
cases  where  he  is  to  sue  alone  ;  and  even  to  cases  where  his 
name  is  merely  made  use  of  pro  forma.  In  Wilson  v.  Wil- 
son(f).  Lord  Eldon  said,  '^  I  cannot  agree  that  making  a  person 
a  plaintiff  is  only  pro  forma ;  and  I  am  disposed  to  go  a  g^reat 
way  in  such  cases,  for  it  is  too  much  for  solicitors  to  take 
upon  themselves  to  make  persons  parties  to  suits,  without 
a  clear  authority;  there  are  very  great  mischiefs  arising 
from  it." 

If  a  solicitor  files  a  bill  in  the  name  of  his  client,  without 
having  a  proper  authority  from  him  for  so  doing,  the  course 
for  the  client  to  pursue,  if  he  wishes  to  get  rid  of  the  suit,  is 
to  move  that  the  bill  may  be  dismissed  with  costs,  to  be  paid 
not  by  the  plaintiff,  but  by  the  solicitor  filing  the  bill.     This 
motion  may  be  made  by  the  plaintiff  in  person,  or  he  may,  by 
warrant  under  his  hand  and  seal,  disclaim  the  bill  as  being 
brought  without  his  order  or  privity,  or  against  his  order, 
though  with  his  privity,  and  empower  some  counsel  to  make 
the  motion  (</)  ;  in  which  case,  after  the  motion  is  made,  the 
warrant  must  be  delivered  to  the  registrar,  and  the  Court  will 
order  it  to  be  filed  (A).     If  a  bill  be  exhibited  in  the  name  of 
a  married  woman  agains  ther  husband,  it  may,  upon  affidavit 
that  she  knew  nothing  of  it,  or  had  not  consented  to  it,  be  dis- 
missed (t).     A  motion  to  dismiss  a  bill,  as  having  been  filed 
without  the  privity  or  consent  of  the  plaintiff,  must  be  accom- 
panied by  an  affidavit  of  the  plaintiff  himself,  that  the  bill 
had  been  filed  without  any  authority  from  him ;  and  to  avoid 
the  eficct  of  such  an  application,  the  solicitor  against  whom 
it  is  made  must  show  distinctly,  uppn  affidavit,  that  he  bad  a 
special  authority  from  the  party  to  institute  the  suit ;  and 
it  will  not  be  sufficient  to  assert  generally,  in  opposition  to 
the  plaintiff's  affidavit,  that  authority  had  been  glren.      In 
Wright  v.  Castle  (k),  the  affidavit  of  the  plaintiff  was  met 
by  another  on  the  part  of  the  solicitor,  stating,  that  an  action 


(/)  UUmpra. 
(g)  Prac.  Reg.  irt. 
ih)  Ibid. 


(t)  Ibid.  60. 
{k)  Supra, 
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had  been  brouirbt  by  the  defendant  against  the  plaintiff,  on    Practice  where 

*      ^       ^-  •  *        *  *     •  A'  Bill  filed  with- 

account  of  certain  promissory  notes,  to  restrain  proceedings     ^^  authority. 

in  which  action  the  bill  had  been  filed,  although  not  by  the    ' v ' 

express  directions  of  the  plaintiff,  yet  in  the  course  of  busi- 
ness, and  by  virtue  of  a  general  authority  under  which  he 
acted  as  the  plaintiff's  solicitor ;  but  Lord  Eldon  did  not  con- 
sider such  authority  sufficient. 

If  the  name  of  a  person  is  made  use  of  in  a  bill  as  co-plain-   where  p«rty 
tiff  with  others  without  his  consent,  such  person  may  move  "^'l^y.'.- 
that  his  name  may  be  struck  out,  and  that  the  solicitor  who 
filed  the  bill  may  be  ordered  to  pay  the  costs  (/);  such  a 
motion,  however,  should  be   made  at  the  earliest  possible  Motion  must  be 
opportunity  after  the  fiwt  has  come  to  the  plaintiff's  know-  »adc  as  soon  as 
ledge ;  and  if  there  has  been  acquiescence  or  laches^  on  the 
part  of  the  plaintiff  making  the  application,  it  will  not  be 
granted.     InDundaay.  Duteni(m\  a  motion  was  made  on  but  may  be 
the  part  of  Sir  T.  Dundas,  one  of  the  co-plaintiffs,  that  his  over  till  the 
name  might  be  struck  out  from  being  a  plaintiff,  upon  an  b^^i^S* 
affidavit  that  he  had  never  given  the  solicitor  any  authority 
to  use  his  name  in  the  suit ;  but  the  Lord  Chancellor  (Lord 
Thurlow)  did  not  immediately  grant  the  motion,  and  directed 
it  to  stand  over  till  the  hearing  of  the  cause.     Upon  the  hear- 
ing, the  bill  was  dismissed  with  costs,  to  be  paid  to  the  de- 
fendants by  all  the  plaintiffs  ;  but  with  respect  to  the  motion 
of  Sir  T.  Dundas,  it  was  ordered  that  it  should  be  referred  to 
the  Master,  to  enquire  what  costs  and  expenses  the  plaintiff, 
Sir  T.  Dundas,  had  been  put  to;  and  that  the  plaintiff's  soli- 
citor should  pay  to  Sir  Thomas  Dundas  what  the  Master 
should  find  due  for  his  costs  and  expenses. 

It  is  to  be  observed,  that  in  the  above  case  the  Court  ap- 
peared to  think  that  there  had  been  considerable  laches  on 
the  part  of  Sir  Thomas  Dundas,  and  his  Lordship  said  that  it 
was  scarcely  to  be  imagined  that  the  suit  should  have  been 
so  many  years  in  Court  without  his  knowing  that  his  name 
stood  as  the  first  plaintiff  in  the  cause  ;  for  the  bill  had  been 
filed  four  or  five  years  before,  and  Sir  Thomas  Dundas  had  made 
no  complaint  until  a  few  days  previously  to  the  hearing ;  and 

(0  Wilson  V.  Wilson*  1  Jae.  &  (m)  2  Cox.  23»,  1  Yes.  J.  190, 
W.  447.  S.  C. 

n  i>  3 
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Practice  wliert 
Bill  filed  with- 
out authority. 


Practice  where 
plaintiff  makes 
the  discovery 
after  dcciiioo. 


that,  therefore^  under  the  circumBtances,  the  utmoat  the  Court 
was  called  upon  to  do,  was  to  make  the  aolicitor  pay  Sir  Thomai 
Dundaa's  share  of  the  taxed  coats  (a).  In  Tittertcn  v.  0<- 
home  (o),  Lord  Northington  appears  to  haye  made  a  similar 
order,  althoi!Kgh  the  plaintiff  stated  that,  till  then,  he  was 
ignorant  of  the  suit,  and  that  his  name  was  inserted  without 
his  privity  or  consent,  his  Lordship  being  of  opinion  that  were 
he  to  grant  the  motion  then  (t.  e.  before  the  hearing)  it  would 
tend  only  to  derange  the  cause,  and  impede  the  hearing. 

In  a  recent  case  (p  )  where  a  co-plaintiff  was  not  ^prised 
that  his  name  had  been  made  use  of  without  his  authority  till 
after  the  bill  had  been  dismissed  with  costs,  and  he  was 
served  with  a  Mubpttrui  to  pay  them.  Lord  Eldon,  upon  motion, 
ordered  the  solicitor  to  pay  to  the  defendant  die  costs,  which 
were  ordered  to  be  paid  by  the  plaintifis  to  the  defendant ;  and 
also  to  pay  to  the  plaintiff  who  made  the  application  his  costs 
of  the  application,  as  between  solicitor  and  client.  It  is  to  be 
ob8erve4  that,  by  the  order  made  npon  that  ocduiion,  the  soli- 
citor was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants ;  but  he  was  to  be  at  liberty  to 
make  any  application  as  to  those  costs  as  against  the  other 
plaintiffs  as  he  should  be  advised  {7). 


Of  obtaining  the 
previous  sanc- 
tion of  the 
Court. 


Where  assets 
are  in  a  courie 
of  administra- 
tion in  the 
court. 


As  connected  with  this  sul^ect,  it  may  be  noticed  here,  that 
in  certain  cases  it  is  necessary,  before  a  suit  is  commenced,  to 
obtain  the  sanction  of  the  Court  to  its  institution.  The  cases 
in  which  this  is  most  usually  done,  are  those  in  which  the 
suit  contemplated  is  for  the  benefit  of  Itn. estate,  which  is 
already  the  subject  of  a  proceeding  in  Court,  and  the  ex- 
penses of  which  are  to  be  paid  out  of  such  estate.  Thus, 
where  there  is  a  suit  pending  for  the  administration  of 
assets^  and  it  becomes  necessary,  in  olfder  to  get  in  the  estate, 
that  a  suit  should  be  instituted  against  a  debtor  to  the  estate ; 
in  such  cases  it  is  usual  for  the  personal  representaiive,  pre- 
viously to  filing  a  bill,  to  apply  in  the  administration  suit  for 


(n)  2  Cox.  240. 
(•)  1  Dick.»5I. 


(p)  Wade  V.  Stanley,  1  Jac.  & 
\V.  674. 
(7)  Rfg,  Lib.  B.  1819  for  1816. 
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leave  of  the  Goiirt  to  exhibit  a  Bill  for  that  purpose.     And  so,  Of  obtaining  th« 

where  a  suit  has  been  instituted  for  winding  up  partnership  '^"^couit.    ^ 
accounts  upon  a  dissolution,  and  a  recetrer  has  been  appointed 


to  collect  the  outstanding  ^eots,  if  it  is  necessary  in  oider  to  clte7ha/been 

reeorer  a  debt  due  to  the  partnership,  that  th^  receiYer  should  appointed. 

institdtb  a  suit  for  that  puipese,  applicatioii  should  be  made  to 

the  Court,  on  the  part  of  some  of  the  parties,  that  the  receiver 

imly  be  at  liberty  to  file  the  heeessary  bill  in  the  names  of  the 

partners.    It  is  to  be  observed  that,  in  all  such  cases,  the  Court 

will  not  direct  the  institution  of  such  a  suit  upon  motion, 

althou^  supported  by  affidavits,  without  previously  referring 

it  to  the  Master  to  enquire  whether  it  will  be  for  the  benefit 

of  the  parties  at  whose  joint  expense  it  is  to  be ;  unless  the 

Mher  parties  interested,  being  of  age,  and  competent  to  con* 

sent,  choose  to  waive  such  reference  (r). 

In  the  same  manner  where  the  property  of  an  infeuit  is  in  the  case  of 
the  subject  of  a  suit  already  depending,  and  it  becomes  ^ii^fu^^* 
necessary  that  another  suit  should  be  instituted  cm  behalf  of 
the  in&nt,  it  is  usual  before  any  steps  are  taken  in  it,  to 
procure  a  reference  to  the  Master  to  enquire  and  state  to  the 
Court  whether  such  contemplated  proceedings  will  be  for  the 
benefit  of  the  Infant  (#).  It  is  to  be  observed,  however,  that 
such  reference  can  only  be  made  where  the  property  of  the 
inJknt  is  alteady  subject  to  the  control  and  disposition  of  the 
Court  in  another  suit;  and  that,  in  ordinary  cases,  where  a  per- 
son commences  an  original  proceeding  on  behalf  of  an  infant 
as  a  prOchein  amy,  he  is  considered  as  taking  upon  himself 
tiie  whole  rtoponsibility  of  it ;  nor  will  the  Court,  either  before 
or  ajf^r  the  commencement  of  the  proceeding,  grant  a  refer- 
oMe  to  the  Master  to  enquire  whether  it  will  be  for  the  infant's 
benefit  at  the  instance  of  the  prochein  amy  himself  (unless  in 
oases  where  there  are  two  or  mors  suits  brought  by  different 
next  friends  for  the  teme  object),  although,  as  we  have  seen,  it 
will  sometimes  do  so  at  the  instance  of  other  parties  (t). 

It  has  been  before  stated,  that  the  committee  of  an  idiot  or  or  of  anUio 
iunatic  ought,  previously  to  instituting  a  suit  on  his  behalf,  to 
obtain  the  sanction  of  the  Lord  Chancellor  to  the  proceeding, 

(r)  Mnsgravf  o«  Medex,  S  V.  &        (i)  VUU  anlB  97. 
fi.  107.  (()  Ant8  05. 

D  D  4 
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OfobtaiDingthe  by  petition  under  the  conunlision  (u)  ;  and  that  in  the  cafl€ 
sanciioQ  of  the      ^       .     ,       ,           ,                *.  ,      ,  .1  ,  , 

Court.  of  suits  by  the  assignees  of  bankrupts,  or  insolvent  debtors, 


'         " it  is  necessary,  previously  to  instituting  the  suit,  to  procure 

the  sanction  of  the  majority  of  the  creditors  in  the  manner 
pointed  out  by  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  88  (x)  ; 
and  the  Insolvent  Debtor*s  Act,  1  Geo.  4,  c.  119,  a.  11  (^). 

Omission  to  ob-       It  is  to  be  observed,  that,  with  respect  to  all  the  above  men- 

iaiD  the  sane-      tioned  cases,  in  which  it  is  stated  to  be  right,  previously  to  the 
tion  cannot  be  '  .  .     . 

taken  advantage  institution  of  a  suit,  to  obtain  the  proper  sanction,  the  omission 

of  by  defendant.  ^  obtain  such  sanction  is  not  a  g^und  upon  which  a  defendant 
to  the  suit  can  object  to  its  proceeding.  Some  doubt  appears, 
as  we  have  seen,  to  have  existed  upon  this  point  with  refer- 
ence to  suits  commenced  by  the  assignees  of  bankrupts  or  in-^ 
solvent  debtors  ;  but  that  appears  to  have  been  completely  set 
at  rest  by  the  decision  of  Sir  J.  Leach,  in  Piercy  v.  Roberts {z) ; 
which  has  been  before  referred  to  (a),  and  by  a  more  recent 
decision  of  the  Vice-Chancellor  (Sir  L.  Shadwell),  in  Ca$- 
borne  v.  Barsham{b). 


Sect.  III. 

Preparation  of  n        r         n  j 

'^Bijl^  By  whom  Prepared, 


counsel. 


Bills  ought  The  solicitor  being  duly  authorised,  the  next  step  in  the 

prepared^b^tbe  i'^^^J^^^^^^   ^^  *  •"*'  '**   ^  ^^^^  *h®  ^^^  properly  prepared^ 
solicitor ;  The  duty  of  drawing  the  bill  ought,  strictly,  to  be  performed 

by  the  solicitor,  who  is  allowed  a  fee  for  so  doing  (c) ;  but  aa 
the  rules  of  the  Court  require  that  the  draft  should  be  signed 
but  usually  by  by  counsel,  who  is  held  to  be  responsible  for  its  contents,  and,  as 
much  of  the  subsequent  success  of  the  suit  may  depend  upon 
the  manner  in  which  the  bill  is  framed,  it  has  been  found  more 
convenient  in  practice  that  the  bill  should  be  prepared,  as  well 
as  signed,  by  counsel ;  and,  accordingly,  except  in  particular 
cases,  instead  of  the  draft  of  the  bill  being  prepared  by  the 
solicitor,  and  laid  before  counsel  for  his  perusal  and  signature, 

(u)  Ante  117.  (a)  AnteSZ. 

(t)  Ante  80.  (h)  6  Sim.  SIT. 

(y)  Ante  84.  (c)  I  Turner  &  Ven.  p.  ». 

(t)  1  M.  &  K.  8. 


Digitized  by  VjOOQ IC 


By  whom  Prepared.  409 

the  tnstructioDB  to  prepare  the  bill  are  generally,  in  the  first    Prcpw*|iou  of 

ioBtance,   laid   before  the  counsel,   who  prepares  the   draft   « ^J * 

from  those  instructions,  and  afterwards  affixes  his  signature 
to  it. 

The  practice  of  counsel  signing  pleadings  in  Chancery  be-  signature  of 
gan,  as  it  is  said,  in  Sir  Thomas  More's  time,  previously  to  Couniel ; 
which,  it  seems,  the  practice  was,  for  the  bill  to  be  examined  by 
one  of  the  Masters  in  Chancery,  in  order  that  he  might  con- 
sider whether  the  matter  contained  therein  was  fitter  to  be  dis- 
missed by  original  or  retained  by  subpoena  (c^y  but,  however  oecessaTy  either 
the  practice  began,  the  rule  is  now  imperative  that  the  signa-  engmsnttot?' 
ture  of  counsel  must  be  subscribed,  either  to  the  draft  or  the 
engrossment  of  every  bill  before  it  is  filed  ^e);    if  it  be  not, 
or  the  hand  be  counterfeit  or  disowned,  the  bill  will  be  dis- 
missed on  the  defendant's  demurrer  (/).     Thus,  in  Kirkley  v.  Objection  may 
Burton(g)  a  demurrer  was  put  in  to  an  amended  bill,  because  ^  ^^  ^y  ***' 
the  name  of  counsel  did  not  appear  to  the  bill ;  and  the  Vice- 
Chancellor  (Sir  J.  Leach)  held  that,  as  the  objection  appeared 
upon  the  record,  the  defendant  might  well  allege,  by  demur- 
rer, that  he  was  not  bound  to  answer  the  bill ;  and  he  likened 
it  to  the  case  of  a  demurrer,  for  want  of  an  affidavit^  to  an  in- 
terpleader bill,  or  to  a  bill  to  transfer  a  litigation  from  law  to 
equity,  upon  the  ground  of  a  lost  instrument.      The  Vice- 
Chancellor,  however,  gave  the  defendant  liberty  to  add,  the 
name  of  the  gentleman  who  had  signed  the  draft,  to  the  record. 

If  it  appear  to  the  Court,  upon  inspection  of  the  record  or 
the  office  copy,  that  the  bill  has  not  been  signed  by  counsel, 
the  Court  will,  of  its  own  accord,  order  it  to  be  taken  off  the 
file(A). 

The  usual  course,  however,  in  such  a  case,  appears  to  be  or  by  motion. 
for  the  defendant  to  move  that  the  bill  may  be  taken  off  the 
file,  and  that  the  costs  may  be  paid  by  the  plaintiff.  Upon 
such  a  motion,  if  any  doubt  arises  as  to  whether  the  bill  has 
been  signed  by  counsel  or  not,  the  Court  will  refer  it  to  the 
Master  to  inquire  into  the  fact;  and  if  he  certifies  that  it  Reference  to  the 
was  not  signed  by  counsel,  the  bill  will  be  ordered  to  be  taken 

(d)  Treatise  on  Maisters  of  the        (/)  Prax.Alen.  3. 
rbauncerie,  1  Harg.  Law  Tracti,302.        (g)  6  Mad.  S78. 
(«)  Lord  Red.  39.  {h)  French  ».  Dear,  5  Ves.  547. 
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^'S^^^re  of     ^Q  ^^  £1^  ^^  suppressed,  and  the  plaintiff  directed  to  paj 


the  defendant  his  costs,  to  be  taxed,  &c.  (t). 


Forgeiy  of  coun-  Where  it  appeared  that  a  solicitor  had  forged  a  counsel's 
sbl's  name.         ^^^^  ^  ^  pleading,  he  was  fined  20/.,  and  committed  till  the 

fine  was  paid.     The  plaintiff  was  also  fined  1 00  /.  {k). 
NecesMiy  to  an      The  signature  of  counsel  is  necessary  to  an  amended  bill  as 
amended  bill  i     well  as  to  an  original  bUl(0.     Where,  however,  the  same 

counsel  Who  signed  the  original  hill  amends  his  former  draft, 

but  not  neces«     which  has  his  signature,  it  is  not  necessary  that  he  should 

sary  that  the  on-  g^n^Q  th^  draft  again,  as  the  signature  will  be  appU/ed  as  weU 

ginaldraftshould  ,  ,  ,-  ,i,.  .. 

be  signed  again ;  to  the  amendments  as  to  the  former  draft :  nor  is  it  necessary 

that  there  should  be  a  second  signature  to  the  record.     But 
unless  the  if  the  aiiieadments  are  made  by  another  coutisd,  then  it  is 

m'^de  bytnoth^  necessary  that  there  should  be  a  second  signaturid  either  to  the 
counsel  draft  or  to  the  engrossment  (m). 

Want  of  signa-  The  want  of  the  signature  of  counsel  to  an  atnended  bill  is, 
bilTafforS^''  as  we  have  seen,  good  cause  of  demuner(n).  The  defendant 
ground  of  de-  tuay  also  move  to  have  it  takeil  off  the  file.  Thus,  when  a 
^^^l.  plaintiff,  having  obteaned  an  order  to  amend,  went  himself  to 

may  be  ukenoff  the  Six  Cletka*  Office,  unaccompahied  by  any  solicitor,  and 
the  file  upon  having  got  access  to  the  engrossment  of  the  bill,  amended  it  by 
making  several  interliheations,  and  it  appeared  that  the  amend- 
ments were  not  made  irbm  any  draft  signed  by  counsel,  nor 
was  the  name  ef  counae)  repeated  on  the  engrossment  as 
having  sanctioned  the  amendmenti ;  the  Vice-Chancellor  or* 
dered  the  amended  bill  to  be  taken  off  the  file,  and  the  plain- 
tiff to  pay  the  costs  (o). 
Order  of  the  By  one  of  the  orders  of  the  Court,  usually  called  Lord  Claren** 

nature  by *coun-  ^^'^  Orders,  it  is  ordered  "  that  no  counsellor  do  put  his  hand 
*eK  to  any  bill,  answer  t>r  other  pleading,  unless  it  be  drawn  or  at 

least  perused  by  himself  in  the  paper  draft,  before  it  is  en- 
grossed (which  they  shAll  do  well»  for  their  own  discharge,  to 
sign  also  after  perusal) ;  and  counsel  ai%  to  take  care  that  the 
same  be  tot  stuffed  with  repetition  of  deeds,  writings  or  records, 
itt  h^c  verba;  but  th^  effect  ahd  Mibstatice  of  to  much  of 

(0  Dillon  V.  Francis,  1  IHck.  68.         (m)  Webster «.  TbrdMl.  1  S.  & 

{k)  Whidock  o.  Marriot,  1  Dick.  S.  185. 
16.  (n)  Kiikley  v.  Burton,  tupra. 

(/)  Kirklcy  v.  Burton,  6  Mad.        (n)  Pitt  v.  Macklew,  1  S.  &  S. 

978.  1S6.  n. 


Digitized  by 


Google 


Of  the  Matter  of  a  Bill.  41 1 

them  only  as  is  pertinent  and  material  to  set  down,  and  that     ^^^^^'^ 

in  brief  tenns,  without  lolig  and  needleiM  traTeraes  of  points  < y     '  ■* 

not  trarenahle,  taotologies,  mtiHiplication  of  woids,  or  other 
impertinencies,  oceaaionitig  needless  prolixity^  to  the  end  that 
the  ancient  brevity  and  succinctness  in  hills  and  other  pleads 
inga  may  be  restolhed  and  dbsenred;  much  less  may  any  conn«- 
sel  insert  therein  matter  merely  criminous  or  scandalous,  under 
the  penalty  of  good  costs  to  be  laid  on  such  JBonnsel,  to  be 
paid  to  the  party  grioTed,  before  such  counsel  can  be  heard  in 
Cimrt"ip). 

In  a  case  (q)  where  the  plaintiff  had  inserted  in  his  bill  scan-  Counsel  tkniog 
daloos  matter  against  one  of  the  defendants,  it  was  referred  ^  p^^^  ^i^,  ^^^ 
to  the  Master  to  tax  the  costs  of  such  scandal,  and  the  Master  of  scandal. 
taxed  such  costs  at  100/.,  but  the  Court  and  the  Judges  de- 
clared that  the  scandal  was  very  great,  yet,  nevertheless, 
ordered  that  the  costs  should  be  reduced  to  50  /.,  to  be  paid  by 
the  plaiatiff  to  the  defendant;  and  also  thai  51,  more  should 
be  paid  by  Mr,  Welcome^  whose  hand  was  set  to  the  bill. 


Sect.  IV. 
Of  the  Matter  of  a  Bill. 


An  original  bill  in  Chancery  is  in  the  nature  of  a  decla-  General  natuis 
ration  at  common  law(r),  or  of  a  libel  and  allegation  in  the  ^^^'j**'** " 
Spiritual  Courts(«).  ***"*  ^' 

It  was,  in  its  origin,  nothing  but  a  petition  to  the  King, 
which,  after  being  presented,  was  referred  to  the  Lord  Chan- 
cellor, as  the  keeper  of  his  conscience;  and  a  bill  still  con- 
tinues to  be  framed  in  the  nature  and  style  of  a  petition, 
though  it  is  now,  in  the  first  instance,  generally  addressed  to 
the  Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal(0* 

Where  a  bill  prays  the  decree  of  the  Court,  touching  rights  what  it  must 
claimed  by  the  person  exhibiting  it  in  opposition  to  rights  contain. 

(p)  Ord.  in  Ch.  Edit  Beames,  (r)  S  Bl.  Com.  442. 

165.  ($)  Ibid.  Gilb.  For.  Rom.  44. 

(9)  Emerson  v.  Daliison,  1  Ch.  (t)  Cowp.  Ch.  PI.  8. 
R. 104. 
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P^rtaof  aBill.  claimed  by  the  person  againat  whom  it  is  exhibited,  it  must 
contain  a  statement  showing  the  rights  of  the  plainti£F  or  per- 
son exhibiting  the  bill,  bj  whom  and  in  what  manner  he  is 
injured,  or  in  what  he  wants  the  assistance  of  the  Court;  and 
a  prayer  for  relief  suitable  to  his  case,  and  for  that  purpose 
that  the  process  of  the  Court  may  issue  to  bring  before  it  the 
Formal  parU.  parties  complained  of.  This  statement  and  prayer  form  the 
substance  and  essence  of  every  bill;  but,  in  ordinary  bills, 
other  parts  have  been  introduced  in  practice  which,  although 
of  a  more  formal  nature,  are,  nevertheless,  necessary  to  the 
constitution  of  a  well-drawn  bill.  These  parts  will  form  the 
subject  of  a  future  section ;  but,  before  entering  into  the  con- 
sideration of  the  form  of  a  bill,  the  reader*s  attention  should 
first  be  drawn  to  certain  general  rules  and  principles  by  which 
persons  framing  bills  ought  to  be  guided  in  the  performance  of 
their  task. 
Mutt  show  that  In  the  first  place,  it  is  to  be  observed  that  every  bill  must 
plsdntiff  hasa  ^^^^  ^.j^^jy  ^^^  ^j^^  plaintiff  h^g  ^  right  to  the  thing  de- 
manded, or  such  an  interest  in  the  subject  matter  as  gives  him 
a  right  to  institute  a  suit  concerning  it(u). 

It  would  be  foreign  to  the  purpose  of  this  work  to  attempt  the 
enumeration  of  the  various  cases  in  which  bills  have  been  dis- 
missed, because  filed  by  parties  having  no  interest  in  the  subject 
,   matter  or  no  right  to  institute  proceedings  concerning  it ;  to  do 
so,  indeed,  would  necessarily  lead  to  the  consideration  of  the  ge- 
neral principles  of  equity,  and  would  be  more  fitting  for  a  treatise 
upon  the  equitable  jurisdiction  of  the  Court  than  for  a  book  upon 
OmiasioD  to  do    its  practice.  All  that  need  now  be  said  upon  this  subject  is,  that 
dtemurw'*  *^  ^*  ^  ^^^  ahown  by  the  bill  that  the  party  suing  has  an  in- 

terest in  the  subject  matter,  and  a  proper  title  to  institute  a 
suit  concerning  it,  the  defendant  may  demur  (x);  therefore, 
where,  before  the  removal  of  the  disabilities  affecting  persons 
professing  the  Roman-catholic  religion,  a  Protestant  next 
.  of  kin,  claimed  a  rent-charge,  settled  upon  a  Papist  at  her 
marriage  (^),  a  demurrer  was  allowed,  for  the  plaintiff  had 
evidently  no  right  to  the  thing  which  he  demanded  by  his 

(h)  Lord  Red.  125.  (y)  Micbaax   v.  Grove,  2  Atk. 

('}  Ibid.  210. 
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bill  because,  onder  the  laws  then  in  force  (z),  a  Papist  wad  ^}***  ^.^T' ****^ 
incapable  of  taking  by  purchase,  and  the  grant  of  the  rent-  nght. 

cbai^  was  therefore  utterly  void  (a).     And  so  where  a  plain-   ^         "^ ' 

tiff  claimed  under  a  wUl,  and  it  was  apparent,  upon  the  con- 
struction of  the  instrument,  that  he  had  no  title,  a  demurrer 
wa8allowed(6).  In  Brawnswardy,  Edwards  (c)^  which  is  the  • 
case  referred  to  in  Lord  Redesdale,  in  support  of  the  above 
proposition,  Lord  Hardwicke  is  reported  to  hare  said  that,  if, 
upon  arguing  the  demurrer,  the  Court  had  not  been  satisfied, 
and  had  therefore  been  desirous  that  the  matter  should  be 
more  fully  debated  at  a  deliberate  hearing,  the  demurrer  would 
have  been  over-ruled  without  prejudice  to  the  defendant's 
insisting  on  the  same  matter  by  way  of  answer;  but,  in 
a  note  to  his  treatise  (<f)>  Lord  Redesdale  observes  that, 
**  perhaps  this  declaration  fell  from  the  Court  rather  incau- 
tiously; as  a  dry  question  upon  the  construction  of  a  will  may 
be  as  deliberately  determined  upon  argument  of  a  demurrer, 
as  upon  the  hearing  of  a  cause  in  the  ordinary  course,  and  the 
difference  in  expense  to  the  parties  may  be  considerable."  Of 
the  truth  of  this  observation  there  can  be  no  doubt ;  and  it  is 
much  to  be  wished  that,  in  cases  of  this  decription,  where  the 
right  of  the  plaintiff  in  the  subject  matter  of  the  suit  depends 
upon  a  simple  point,  such  as  that  of  the  construction  of  a 
will,  the  practice  of  demurring  to  the  bill  were  more  fre- 
quently resorted  to,  as  by  such  means  the  great  expenses 
attendant  upon  many  causes,  especially  testamentary  causes, 
might  frequently  be  saved  to  the  parties ;  since  it  often  occurs 
in  practice  that,  owing  to  the'plaintiff^s  case  not  having  been 
met  in  the  first  instance  by  a  demurrer,  and  to  the  rule  of  the 
Court  not  to  decide  upon  questions  of  this  nature  till  it  is 
satisfied  that  all  persons  interested  in  the  discussion  have  been 
brought  before  it,  the  parties,  or  at  least  the  testator's  estate, 
are  put  to  great  expense  for  the  purpose  of  submitting  the 
matter  properly  to  the  Court ;  when,  ultimately,  if  it  appears 

(s)  11  &  12  W.  8,  c.  4.  (c)  2  Ves.  248  248. 

(a)  LoidRed.  125. 
.  (h)  Beech  v.  Crall,  Prec.  Ch.  588,        (d)  Loid  Red.  125,  n.  (o). 
2  Bro.  P.  C,  468,  S.  C. 
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Must  show  that  that  the  party  fikng  the  bill  is  not  riirht  m  the  oonBtruction  he 
puts  upon  the  instruroenty  the  bill  must  be  dismissed ;  which. 


right. 


Rule  not  con- 
6ned  to  one 
plaintiff  only. 


Plaintiffs'  inte- 
rest must  be 
existing. 


if  the  {JaintiflTs  bill  had  been  demnrred  to  in  the  first  instance, 
would  have  been  the  result,  without  the  great  additional  in- 
crease of  expense  caused  by  the  other  proceeding. 

The  rule,  which  requires  a  plaintiff  to  show  by  his  bill  an 
interest  iu  the  subject  matter  of  the  suit,  applies  not  to  one 
plaintiff  only,  but  to  all  the  plaintiffs ;  and  if  several  persons 
join  in  filing  a  bill,  and  it  appears  that  one  of  them  has  no 
interest,  the  bill  will  be  open  to  demurrer,  though:  it  appear 
that  all  the  other  plaintiffs  have  an  interest  in  the  matter,  and 
a  right  to  institute  a  suit  concerning  it(e). 

The  plaintiffs  in  a  suit  must  not  only  show  an  interest  in 
the  subject  matter,  but  it  must  be  an  actual  existing  interest ; 
a  mere  possibility,  or  even  probability,  of  a  future  title  will 
not  be  sufficient  to  sustain  a  hilHf) ;  therefore,  where  a  plaintiff 
claiming  as  a  devisee  in  the  will  of  a  person  who  was  living,  but 
a  lunatic,  brought  a  bill  to  perpetuate  the  testimony  of  wit- 
nesses to  the  willy  against  the  presumptive  heir  at  law  (^), 
and  where  persons  who  would  have  been  entitled  to  tiie  per- 
sonal estate  of  a  lunatic,  if  he  had  been  then  dead  intestate, 
as  his  next  of  kin,  supposing  him  legitimate,  brought  a  biH 
in  the  lifetime  of  the  lunatic  to  perpetuate  tiie  testimony  of 
witnesses  to  his  legitimacy,  against  the  Attomey-Oenend,  as 
supporting  the  rights  of  the  Crown  (A),  demurrers  were 
allowed.  For  the  parties  in  these  cases  had  no  interest  which 
could  be  the  subject  of  a  suit ;  they  sustained  no  character 
under  which  they  could  aflterwards  sue,  and  therefore  the 
depositions,  if  taken,  would  have  been  wholly  nugatory.  Upon 
the  same  principle  it  has  been  held  that  a  bill  cannot  be  sus- 
tained by  a  purchaser  from  a  contingent  remainder  man  of 


($)  The  Mayor  and  Aldennen  of 

Colchester  v. ,  1  P.  Wms.  S05  ; 

Troughton  v.  Getley»  1  Dick.  382; 
Cuff  V.  Platell,  4  Russ.  242;  Make- 
peace V.  Haythorsv,  ib.  244 ;  Kittg  of 
Spain  17.  Machado,  ib.  226 ;  Delondie 
V.  Shaw,  a  Sin.  2S7;  Page  o. 
Townseod,  ff  Sim.  396.     VidtanU. 


(J  )  Lord  Red.  12T. 

(g)  SackviUv.  Aykworth.  1  Vera. 
105 ;  Ex.  ca.  ab.  234,  PI.  3,  vide 
etiam,  2  Praz.  Aim,  600,  where 
there  is  a  form  of  a  dettuner. 

(h)  Smith  V.  Attorsey-Oeaeitl. 
Lotd  Red.  !»,  1  Vcora.  lOS ;  Ed. 
Raitbby,  notit  cited,  6  Ves.  266. 
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hk  interest  in  the  property,  against  a  tenant  for  life,  for  in-   ^J^^^jJ^*/^*^ 
spection  of  title  deeds,  &c.,  although  a  bill  wonld  lie  for  that       existing. 
purpose  by  a  person  entitled  to  a  vested  remainder  (t).  ' 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant 
in  tail  in  remainder  and  his  children^  to  perpetuate  testimony 
to  the  marriage  of  the  tenant  in  tail,  could  not  be  supported, 
because  the  fother,  being  confessedly  tenant  in  tail  in  re- 
mainder, could  have  no  interest  whatever  in  proving  the  fact 
of  his  own  marriage,  the  remainder  in  tail  being  vested  in  him, 
and  the  other  plaintiflFs  (the  children)  were  neither  tenants  in 
tail  nor  remainder  men  in  tail,  but  tiie  issue  of  a  person  who  was 
de facto  and  dejure  tenant  in  remainder  in  tail,  leaving  the  whole 
interest  in  h{m,  and  consequently  the  children  had  no  interest 
in  them,  in  respect  of  which  they  could  maintain  their  bill(^). 
Upon  the  same  principle,  where  the  dignity  of  Earl  was  entailed 
upon  an  individual  who  died,  leaving  two  sons,  the  eldest  of 
whom  inherited  the  dignity,  upon  a  bill  filed  by  his  eldest  son, 
m  his  lifetime,  against  the  second  son  of  the  first  Earl  and 
the  Attomey-GenenJ,  to  perpetuate  testimony  as  to  his  fiither*s 
marriage,  a  demurrer  was  allowed  (/). 

Where,  however,  a  party  has  an  interest,  **  it  is  perfectly 
immaterial  how  minute  such  interest  may  be,  or  how  distant  the 
possibility  of  the  possession  of  that  minute  interest,  if  it  is  a 
present  interest.  A  present  interest,  the  enjoyment  of  which 
may  depend  upon  the  most  remote  and  improbable  contingency, 
is,  nevertheless,  a  present  estate ;  and  as  in  the  case  upon 
Lord  Berkeley's  will  (m),  though  the  interest  may,  with  refe- 
rence to  the  chance,  be  worth  nothing,  yet  it  is  in  contem- 
plation of  law  an  estate  and  interest,  upon  which  a  bill  may 
be  supported  "(n)* 

But  although  a  plaintiff  may  have  a  present  estate  or  into*  And  pot  capable 
rest,  yet  if  his  interest  is  suet  that  it  may  be  barred  or  de-  J^^"^  ^' 
feated  by  the  act  of  the  defendant,  he  cannot  support  a  bill, 
as  in  the  case  put  by  Lord  Eldon  in  Lord  Dursley  v.  Fitx- 

(0  Noel  ».  WaTd,  1  Mad.  829.  (m)  Lord  Dursley  v,  Fitzhaidinse. 

ik)  Allan  V.  Allan,  15  Ves.  ISe.  6  Ves.  861. 

(0  Earl  of  Mftnt  r.  Chicbegier,  (n)  P^r  Lord  Eldoii,  in  Allan  v. 

9  J.  &  W.  4S9.  Allan,  IS  Vet.  190. 
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Of  the  Bill: 


PlaintiiTs  Inte- 
rest must  be 
existiag. 


Plaintiff  roust 
show  a  proper 
title. 


Plaintiff's  exe- 
cutor must  state 
that  he  has 
proved  the  will ; 


in  the  proper 
Court  i 


but  need  not 
state  in  what 
Court 


IfhetUteaa 
wrong  Court, 
bill  will  be 
liable  to 
demurrer. 


hardinge{o)^  of  a  remainder  man  filing  a  bill  to  perpetuate  tes- 
timony against  a  tenant  in  tail.  To  such  a  bill  it  seems  the 
tenant  in  tail  might  demur,  upon  the  ground  that  he  may  at 
any  time  suffer  a  recovery,  which  would  destroy  the  remainder, 
and  deprive  the  plaintiff  of  his  interest. 
.  A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the 
subject  matter  of  the  suit,  but  he  must  also  make  it  appear 
that  he  has  a  proper  title  to  institute  a  suit  concerning  it(p) ; 
for  it  very  often  happens  that  a  person  may  have  an  interest 
in  the  subject  matter,  and  yet,  for  want  of  compliance  with 
some  requisite  forms,  he  may  not  be  entitled  to  institute  a  suit 
relating  to  it.  Thus,  for  instance,  the  executor  of  a  deceased 
person  has  an  interest  in  all  the  personal  property  of  his  tes- 
tator ;  but,  till  he  has  proved  the  will,  he  has  no  right  to  assert 
his  right  in  a  court  of  justice.  If,  therefore,  a  man  files  a 
bill  as  executor,  and  does  not  state  in  it  that  he  has  proved  the 
will  in  the  proper  court,  the  bill  will  be  liable  to  demurrer  (^]. 
It  is  sufficient,  however,  to  allege  in  the  bill  that  the  plain- 
tiff has  proved  the  will  in  the  proper  Court,  without  men- 
tioning the  Court  in  which  it  was  proved  (r).  It  is  said 
''  that  Lord  Keeper  North,  when  6r8t  he  came  into  the  Court 
of  Chancery,  was  of  opinion  that  a  plaintiff  administrator 
ought  to  show  by  his  bill  where  he  had  taken  out  administra- 
tion, to  the  intent  that  the  defendant  might  be  informed  in 
what  Court  to  look  for  it,  as  it  might  be  void,  if  taken  out 
under  a  wrong  jurisdiction ;  but  that,  of  late,  thd  general  alle- 
gation of  having  taken  out  administration  has  been  held  good, 
and  was  so  determined  by  Lord  King,  in  the  case  of  Stone  v. 
JBaAer"(*). 

With  reference  to  this  point,  it  is  to  be  observed  that  if  a 
plaintiff  takes  upon  himself  to  state  upon  his  bill  the  Court  in 
which  he  has  proved  the  will,  or  taken  out  administration,  and 
it  appears  to  have  been  an  improper  or  insufficient  Court,  he 
will  not  show  a  complete  title  to  sue,  and  a  demurrer  will 
hold(/).     Thus,  where  the  plaintiffs  sued  upon  administra- 

(o)  6  Ves.  262. 
(p)  Lord  Red.  126. 
(q)  Humphreys  v.  Ingledon,  1  P. 
Wras.  762. 


(r)  Ibid. 


18  Dec.  17S2,  ibid.  n. 
it)  Lord  Red.  126. 
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tions  obtained  in  the  Spiritual  Court  at  Parifl,  a  demurrer  was    PiaintifFmusE 
allowed  by  Lord  Hardwicke,  because  the  Court  here  can  take    «»>ow^a  p">pcf 

no  notice  of  what  is  done  in  the  Spiritual  Courts   beyond  « v ' 

sea(te).     And  so,  in  a  suit  by  an  executor,  where  a  testator 
has  bona  notabilia  in  divers  dioceses,  and  the  bill  shows  that 
the  will  has  been  proved  in  one  of  those  dioceses,  the  plain- 
tiff's title  will  not  be  complete,  because  the  proof  ought  to 
have  been  in  the  Archbishop's  Court  (x).     From  a  recent  case.  Prerogative 
as  it  stands  reported,  it  appears   that  the  late  Master  of  J^a^^^whelT 
the  Rolls  (Sir  J.  Leach)  was  of  opinion  that  the  probate  no  bond  mHabi- 
of  a  will  in  a  subordinate  jurisdiction,  even  where  there  ^'' 
were  no  bona  notabilia^  would  not  be  sufficient  to  entitle 
the  executor  of  a  deceased  creditor  to  a  decree  for  an  account 
of  his  debtor's  estate ;  and  that  the  executor  must,  before  the 
decree  is  pronounced,  be  armed  with  a  prerogative  probate  (y). 
In  that  case,  however,  his  Honour  appears  to  have  proceeded  on 
a  mistaken  view  of  the  rule,  that  the  Accountant-general  cannot 
pay  money  out  of  Court  without  a  prerogative  probate  (z).  g^^^  where 
That  rule  is  applicable  only  to  cases  where  there  is  money  iDooey  is  already 
already  in  Court,  and  the  party  entitled  to  that  money  dies  *°    °"'^ 
before   he  receives  it;   in  such  cases,  the  Court  requires 
a  prerogative  probate,  and    will  not  direct   the   money   to 
be  paid  out  on  a  diocesan  probate,  because  the  fund  itself 
being  in  Court  at  the  same  time  that  the  death  of  the  party 
took  place  in  a  country  diocese  shows  that  there  are  bona  no^ 
tabilia  in  divers  dioceses,  and,  consequently,  that  a  preroga- 
tive is  the  competent  probate  (a)  ;  but  where  a  party,  entitled 
to  relief  as  the  executor  or  administrator  of  a  person  who 
died  in  a  particular  diocese  without  leaving  bona  notabilia  in 
different  dioceses,    claims  under  a  probate  or  administration 
granted  in  the  particular  diocese,  and  in  the  course  of  the 
cause  the  fund  in  question  is  brought  into  Court,  it  would  be 
extremely   unreasonable  to  requu^  that,  in  order  to   entitle 

(tt)  Tourton  v.  Flower,  3  P.  Wros.  (x)  ChaHnor  ».  Murhall,  6  Vcs. 

369.  118;  Newman  v.  Hod|;son,  7  Ves. 

(jr)  Comber's  Case,  \  P.  Wms.  400;    Thomas  v.  Davies,   12  Ves. 

767.  417. 

(jf)  Young  V.  Klworthy,  1  M.  &  (a)  Pet-Sir  J.Nicholl,  inScarlh  v, 

K.  215.  Bishop  of  LouJod,  I  Hag.  625  636, 

VOL.  I.  E  E 
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Plaintiff  nrast    himself  to  get  the  money  out  of  Court,  he  should  take  out  a 
sbow  a  proper    f^esh  probate  or  letters  of  admimstratioii  in  the  Prefogative 

' ^ '  Court.  (6).      Payment  into  Court  is  a  precautionary  meaaure, 

and  does  not  aflfect  the  rights  and  interests  of  any  of  the  par- 
ties litigating ;  therefore,  if  a  plaintiff,  at  the  time  he  files  his 
hill,  has  a  proper  title  to  maintain  the  suit,  the  mere  fact  of 
the  money  being  brought  into  Court  for  its  better  security, 
pnght  not  to  alter  that  title  and  render  it  necessary  for  him 
to  seek  a  new  one(c)«  This  view  of  the  case  mm  adopted 
by  Lord  Cotlenhan^  upon  a  motion  made  before  him  for 
the  discharge  of  a  prisoner  in  custody  for  a  contempt, 
in  not  obeying  a  decree  by  which  he  was  ordered  to  pay  money 
into  Court.  One  of  the  grounds  of  the  application  for  hia 
discharge  was  that,  on  the  death  of  one  of  the  plaintiffs,  the 
proceedings  had  been  improperly  revived  at  the  instance  of  a 
pkuAtiff  who  had  taken  out  administration  in  the  province  of 
York,  and  his  Lordship  expressed  hb  opinion  to  be  that  when 
there  are  no  bena  notabilia  at  the  death  of  a  testator  or  intes- 
tate, probate  or  administration  by  the  Provincial  Court  is  suffi- 
cient to  entitle  a  plaintiff  to  maintain  his  amt{d). 

The  same  opinion  had  been  expressed,  a  few  days 
before,  by  Lord  Langdale,  M.R.,  upon  the  hearing  of  a 
demurcet  to  another  bill  of  revivor  in  the  same  suit.  The 
original  bill  had  been  filed,  for  the  purpose  of  redeeming  a 
mortgage  of  an  estate  in  Yorkshire,  by  partiea  claiming  under 
a  devise  by  the  mortgagor,  by  which  it  had  been  directed  to  be 
consorted  into  personal  estate  for  payment  of  debts.     It 

(b)  It  seems,  from  the  above  case  and  Sir  John  Nicholl's  observatiooa 
of  Scarth  v.  the  Bishop  of  London,    upon  the  same  case,  ib.  page  6S(i. 

KiArfet    Br^u;2S?h::^rcS,^^ 

^on^^l^rtSfrtLn^^^^^  Registrar. stateci.that  the  late  Master 
l^Tn^^^t^Z:^'^^^^^^    ofAe.IV.Hshadaul»«,.enUychan6«l 

part;  dies  within  a  dioce^n  jurisdic-  ^J  X7i^3 1«  ^^d^^^^^^^ 

tion,  without  bona  nctabiUa,  the  Pre-  ^.  ^^f  f^'^,  ^  ^  ^^^"^  '^P^  *^ 
roiralive  Court  will  not  usually  grant  statement  was  acted  upon  by  his 

»Jxk1«x>  .  ..«i  ;«  ^•A-,  i^^iA  »h«^^  Lordship,  who  obsei-ved  that  the  dis- 

probate ;  yel,  m  order  to.a>d  t^e  eqds  tinction  was  obvious :  MSS.  10  Nov. 

of  jusUce,  It  will,  if  necessary,  grant  igoV  wtiuub  ,  wxo*?.  *w  *^wt. 

an  additional  probate,  limited  to  the  ******* 

recovery  of  the  property  sought.  Vide        (d)  Wilson  v.  Metcalfe,  1  iMarch, 

Yockncy  v.  Foyster,  1  Hag.  G31  n« ;  1836,  MSS. 
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appeared,  in  the  course  of  the  proceeding,  that  the  defendants     Plaintiff  must 
were  mortgageee  in  possession,  over-paid,  and  that  a  con-     show  a  proper 

siderable    snm   was   doe   from  them   for  rents    and  profits  ' ^- — ' 

received  after  the  mortgage  had  been  ^id  off,  which,  by  the 
decree  on  further  directions,  they  had  been  ordered  to  pay  into 
Court.  Upon  the  death  of  one  of  the  plaintiffs  to  the  suit, 
a  bill  of  revivor  was  filed  by  the  surviving  plaintiffs  and  by  the 
administrator  of  the  deceased  plaintiff,  claiming  under  a  probate 
from  the  Prerogative  Court  of  York,  to  which  bill  a  demurrer 
was  filed,  one  of  the  grounds  of  demurrer  being  that  there  ought 
to  have  been  an  administration  either  from  the  Prerogative 
Court  of  Canterbury  or  from  the  Diocesan  Court  of  London, 
and  the  above  case  of  Young  v.  Elworthy  was  cited  in  sup- 
port of  th©  demurrer;  but  the  Master  of  the  Rolls  expressed 
himself  to  be  of  opinion  that,  at  all  events,  for  the  purpose  of 
filing  the  MH  of  revivor,  (there  being  then  no  money  in 
Court,)  the  Yorlc  administration  was  sufficient,  and  over- 
ruled the  demurrer  (tf). 


With  reference  to  the  above  point,  it  is  to  be  observed  that.  Derivative 


exe- 


m  order  to  complete  the  title  of  a  plamtiff  as  a  derivative  ?^*®'  ^^  "^* 

.    .  .»         ,         .«     -    ,  .   .     •  i»2i*c  a  rreroga- 

executor,  it  is  not  necessary  that  the  will  of  the  ongmal  tes-  tive  Probate, 

tatorand  that  of  his  executor  should  be  proved  in  the  same  although  the 
Court  (y);  and  where  the  will  of  the  original  testator  had  tor  had. 
been  proved  in  the  Prerogative  Court  by  two  of  his  exe- 
cutors, both  of  whom  died,  and  the  executors  of  the  sur- 
vivor, upon  the  death  of  their  testator,  as  he  had  not 
bona  notabiiia,  proved  the  will  in  the  Consistory  Court  of 
Uandaff,  Sir  John  Leach,  M.  R.,  upon  a  question  being 
raised  whether  the  representation  to  the  original  testator 
was  complete,  directed  that  the  case  should  stand  over,  in 
order  that  the  opinion  of  a  civilian  might  be  taken,  and 
that  inquiry  might  be  made  as  to  the  practice  and  doctrine 
of  the  Ecclesiastical  Courts  on  the  subject.  A  case  was  ac- 
cordingly submitted  to  Dr.  Lushington,  who  expressed  his  opi^ 
nion  to  be  that  the  executors  of  the  surviving  executor  had  not 
clothed  themselves  with  the  legal  character  of  personal  repre- 

(«)  Metcalfe  v.  Metcalfe,  i  Keen,        (f)  Wankford  v.  Wankfoid,  I  Salk. 
74.  399-300. 

E  E  2 
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Of  the  Bill: 


Plaintiff  must 

show  a  proper 

Title. 


Executor  may 
file  a  bill  before 
probate; 

but  must  prove 
before  hearing. 


The  same  rule 
applies  to  admi- 
nistrators ; 


but  probate  or 
admmistration 
must  be  staled 
in  the  bill. 


Defendants 
may,  however, 
plead  the  fact 
that  no  probate, 
&c.,  has  been 
granted. 


sentativeBof  the  original  testator,  admitting  however  that  there 
was  no  express  authority  upon  the  question.  The  Master  of  the 
Rolls y  nevertheless,  was  inclined  to  think  that  the  chain  of  re- 
presentation was  complete;  and,  on  a  suhsequent  day,  his 
Honor  decreed  accordingly  (^). 

If  an  executor,  hefore  probate,  file  a  bill,  alleging  that  he  has 
proved  the  will  in  a  proper  Ecclesiastical  Court,  sach  allega- 
tion will  obviate  a  demurrer  (A) ;  he  must,  however,  prove 
the  will  before  the  hearing  of  the  cause,  and  then  the  probate 
will  be  sufficient  to  support  the  bill,  although  it  bear  date 
subsequently  to  the  filing  of  it  (t).  In  this  respect.  Courts 
of  Equity  differ  from  Courts  of  Law ;  for  at  law  an  executor  can- 
not maintain  actions  before  probate,  unless  such  as  are  founded 
on  actual  possession ;  because,  in  actions  where  he  sues  in  his 
representative  character,  he  is  bound,  when  he  declares,  to  make 
profert  of  the  letters  testamentary ;  otherwise  the  defendant 
may  demur  (^).  The  same  distinction  also  prevails  between 
the  practice  of  Courts  of  Law  and  Courts  of  Eqaity  with 
respect  to  administrators ;  for  in  equity  a  plaintiff  may  file  a 
bill  as  administrator  before  he  has  taken  out  letters  of  admi- 
nistration, and  it  will  be  sufficient  to  have  them  at  the  hear- 
ing (/),  which  is  not  the  case  at  law. 

It  is  to  be  observed  that,  although  an  executor  or  adminis- 
trator may,  before  probate  or  administration  granted,  file  a 
bill  relating  to  the  property  of  the  deceased,  and  such  bill  will 
not  on  that  account  be  the  subject  of  demurrer,  provided  the 
granting  of  probate  or  of  letters  of  administration,  by  the 
proper  Ecclesiastical  Court,  be  alleged  in  the  bill,  yet  a 
defendant  may  take  advantage  of  the  fact  not  being  as  stated 
in  the  bill,  by  plea ;  thus,  in  Simons  v.  Milman  (m),  where 
letters  of  administration  had  been  granted  to  the  defendant 
under  the  idea  that  the  deceased  had  died  intestate,  whereas,  in 
fact,  he  had  made  a  will  and  appointed  the  plaintiff  his  exe- 
cutor,  who  before  probate,  filed  a  bill,  for  the  purpose  of 


(g)  Fowler  v.  Richards,  5  Rusa.  (k)  Comber's  Case,  1  P.  Wms. 

SQ.  768. 

(ft)  Humphreys   v.  Ingledon,    1  (/)  FeU  o.    Lutwid^e,  Bamaid, 

P.  Wms.  75i.  320  ;  Humphreys  v.  Humphreys,  2 

(i)  Humphreys  v.  Humphreys,  3  P.  Wms.  360. 

P.  Wms.  349.  (w)  2  Sim.  241. 
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recovering  part  of  the  assets  of  the  testator  from  the  defend-     PlaintiflTmust 
ant,  alleging  that  probate  of  the  will  had  been  granted  to     '^^^  yj1,P'°^ 

him,  to  which  bill  the  defendant  put  in  a  plea  stating  that    ' v ' 

sach  was  not  hct ;  the  Vice-Chancellor  (Sir  A.  Hart)  al- 
lowed the  plea.  At  law,  however,  it  seems,  that  a  defendant 
cannot  plead,  to  an  action  brought  by  an  executor,  that  the 
plainti£Fhas  not  proved  the  will,  though  he  may  demur  if  the 
plaintiff  does  not,  in  his  declaration,  show  the  probate  (n). 
The  reason  of  this  is  that  the  right  of  the  executor  is  derived 
£tnn  the  will  and  not  from  the  probate,  which  only  completes 
the  incipient  title.  With  respect  to  an  administrator,  how- 
ever, it  is  different ;  for  the  administrator  receives  his  right 
entirely  from  the  administration  (o). 

But  although   an  executor  filing  a  bill  before   probate,  Executor  61ing 
must,  as  we  have  seen,  allege  in  it  that  he  has  proved  Jlte*^us*t  ^u'te 
the  will  in  the  proper  Ecclesiastical  Court,  it  is  not  necessary  it  to  have  beea 
that  in  a  bill  against  an  executor  such  a  statement  should  ^^ci^<>u^ 
be  made;   for  if  executors  elect  to  act  they  are  liable  to 
be  sued  before  probate,  and  cannot  afterwards  renounce  (p).  S^cuf  in  a  Bill 
It  also  seems  that  if  a  party  entitled  by  law  to  take  out  J«*»n»t  Execu- 
administration  to  a  deceased  person,  does  not  do  so,  but 
acts  as  if  he  were  administrator,  and  receives  and  disposes  of 
the  property,  he  will  be  liable  to  account  as  administrator,  and 
it  will  not  be  necessary  to  have  any  other  party  before  the 
Court.    Thus,  in  Cleland  v.  Cleland(q),  an  objection  for 
want  of  parties,  on  the  ground  that  an  administrator  was  not 
before  the  Court,  was  overruled,  because  the  widow  of  the 
deceased,  who  was  the  penon  by  law  entitled  to  the  adminis- 
tration, and  who  had  possessed  herself  of  her  husband's  per- 
sonal estate  and  disposed  of  it,  was  a  party,  though  she 
denied  by  her  answer  that  she  had  taken  out  adamistration, 
which,  by  the  bill,  she  was  alleged  to  have  done. 

Where  it  appears  that,  in  order  to  complete  the  plaintiff^s  All  prelimioary 
title  to  the  subject  of  the  suit  or  to  the  relief  he  seeks,  some  focoimS^*^ 
preliminary  act  is  necessary  to  be  done,  the  performance  of  plaiatifTs  title 
such  preliminary  act  ought  to  be  averred  upon  the  bill,  and  ™"*^°«*^«"«°' 

(n)  Comber*!  Case,  1  P.  Wins.        (p)  Blewilt  v.  Blewitt,  I  Younge, 
708.  54S. 

(4»)  Ibid.  (q)  Prec.  Ch.  04. 
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PlaiQiiflrmiist    the  mere  allegation  that  the  title  w  complete,  without  soch 
'  ^^itler'^^    avennent  will  not  be  sufficient ;  thus  where  a  plaintiff  claimed 

* V '   f|g  a  ahareholder  by  purchase^  of  certain  shajres  in  a  joint- 

Btock  company  or  association,  alleging  in  hia  bill  that  he  had 
purchaaed  such  shares  for  a  valuable  eonsideration,  and  had 
erer  since  held  the  same ;  but  it  appeared  in  another  part  of 
the  bill,  that,  by  the  rules  of  the  company  or  asaociation,  no 
transfer  of  shares  could  be  valid  in  law  or  equity  unless  the 
purchaser  was  approved  by  a  board  of  directors,  and  signed 
an  instrument  binding  him  to  observe  the  tegulatioDS,  the 
Lord  Chancellor  (Lord  Brougham)  allowed  a  demurver,  an  tlie 
ground  that  the  performance  of  the  rule  aboTO  painted  out 
was  a  condition  precedent,  and  ought  to  have  been  averred 
upon  the  bill,  and  that  the  allegation  of  the  plaintiff  hanng 
purchased  the  shares  and  being  a  shareholder,  although 
admitted  by  the  demurrer,  was  not  sufficient  to  core  the 
defect  (r). 
Secus  in  suiu  by  The  question,  whether  the  assignees  of  a  bankrupt  or  of  an 
bankru*te°  &c  '°*®^^*'^*  debtor  can  file  a  bill,  without  previously  procuring  the 
consent  of  the  creditors,  and  averring  that  such  consent  had 
been  obtained,  has  already  been  discussed  at  much  length. 
All  that  need  here  be  said  upon  that  subject  is,  that  it  appears 
now  to  be  settled  that  such  an  averment  is  not  nece8sary(<). 
or  showing  a  I'^  pleadings  at  Common  Law,  it  is  held  that,  in  stating 

derivative  title,    a  derivative   title,   a  party  claiming  by  inheritance,  most 
Plaintiff  must     show  how  he  is  heir,  viz.  as  son  or  otherwise ;  and,  if  he  chnmi 
beiT   °^   ^  *"  ^y  mediate  and  not  immediate  descent,  he  must  show  the 
pedigree  (t)  ;  for  example,  if  he  claims  as  nephew,  he  must 
As  to  setting       show  how  he  is  nephew.     It  appears  to  be  right,  upon  every 
Sr«^I^g^     principle,  that  the  same  rule  should  be  observed  in  bills  in 
equity  ;  and,  in  Lord  Digby  v.  Meech  (u),  the  Court  of  Ex- 
chequer appears  to  have  acted  upon  this  impression.     In  that 
case,  the  object  of  the  bill  was  to  establidii  the  plaintiff's  right 
to  a  manor,  and  to  certain  fines  and  fees  formerly  granted,  to  the 
lord  of  it,  by  the  King.    The  title,  as  set  forth  by  the  bUl  was, 

(r)  Walburn  v.  Ingilby,  1  M.  &        (()  Steph.  on  Pleadiogi,  340. 
K.Ol. 

(i)  Vide  ante,  p.  80,    and   Cas-        (u)  Bunb.  195. 
borae  V.  Pa»ham,  6  Siiu.  131. 
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that  Kinff  Jamet  I.  irraiited  the  promiMs  to  Sir  John  IHghy,  Of  ihowing  % 
iftarwaids  Eari  of  Bristol;  fVom  him  they  6Mc&ad%d  to 
Oaorge;  ffom  Mm  to  John,  Earl  of  Bristol;  and,  omkisdemth^ 
vetUd  m  the  nowplamAff;  and  it  was  objected  at  the  keating 
tiMrt  there  was  not -a  snffioient  title  set  forth,  it  not  appearing 
how  the  pfewieot  rested  in  the  plaintiff,  whedier  by  deeoent^ 
Mttlemeotv  or  otherwise ;  and  the  whole  Court  agreed  that  the 
hill  OBgfaty  fov-^ns  Mason,  to  be  dismissed,  the  hMl  being  to 
establish  «  rights  as  well  as  for  an  account :  upon  this  gvomid 
the  caase  stood  ovier,  but  with  liberty  for  the  pladutiff  to 
amend  his  bill.  The  deeisieik  vi  Lord  Thurlow  in  Delorm 
V.  HeAimgsmimik  (^)  appears,  however,  to  throw  some 
doubt  as  to  tiie  -fiettessity  of  setting  out  4n  a  bill  the 
manner  in  which  the  pl«hitiff  makes  o«t  his  descent.  In 
tbat  case  the  ptaintitf  who  claimed  to  be  entitled  to  certain 
pramisus  as  heir  «t  law  of  an  ancestor,  and  prayed  a  discovery 
of  the  defendant's  title,  and  an  account,  &c.,  did  not  by  the 
bill  aet«ut  her  pedigree  folly,  but  stated  that  one  person  through 
whom  she  made  title  imd  three  sons,  and  that  she  claimed, 
ondef^pe  second  son,  without  dleging  that  the  first  son  died 
without  issue;  to  this  bill  the  defendant  demurred, ''  because 
the  plaintiff  had  not  sufficiently  stated  the  pedigree  by  which 
she  made  title,"  and  the  demurrer  was  overruled.  In  pro- 
flouncing  his  judgment,  Lord  Thuriow  said,  ^*  If  this  demurrer 
warn  to  be  allowed,  it  would  only  drive  the  plaintiff  to  sop)^  the 
pedigree  in  another  bill,  and  thus  I  do  not  see  the  pMfpriet^ 
of  trying  the  main  question,  and  cutting  short  the  cause  in 
this  stage  ef  it,  unlees  a  special  case  had  been  made  out,  by 
whidi  it  a^ypettred  that  some  great  length  of  proeeedings,  or 
tome  great  enpense,  would  be  saved  by  it.  The  whole  ques- 
tion is,  wliether  the  allegation  in  the  bill,  of  the  plaintiff  being 
heir,  is  not  vaffieient  to  entitle  her  to  go  on  in  the  suit ;  amd,  m 
general,  I  see  no  reason  why  it  should  net(j^)."  It  is,  however, 
to  be  observed,  that  the  plaintiff  had  in  Ihet  partly  sMed  her 
pedigree ;  and  that  the  defect  arose  from  the  circumstance  of 
her  omitting  to  state  the  death  of  a  party  without  issue,  whose 
death,  under  such  circumstances,  was  necessary  to  entitle  the 

(0  1  Cox,  421.  (jf)  Ibid. 
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or  sh<miog  a 
DerivdtiveTitle. 


Where  plsun- 
tifTs  claim  de- 
pends upon  pri- 
vity or  contract, 
and  not  title ; 


in  suits  between 
mortgagor  and 
mortgagee. 


between  lessor 
and  lessee. 


In  suits  between 
principal  and 
agent. 


person,  under  whom  the  plaintiflF  claimed ;  but  that  the  defect 
was  supplied  by  the  averment  that  she  claimed  onder  that 
person,  which  she  could  not  have  done,  if  the  other  had  not 
died  without  issue ;  so  that,  in  fact,  there  was  an  avermenti 
sufficient  in  substance,  on  the  lace  of  the  bill,  to  obviate  a  de- 
murrer on  the  ground  taken,  namely,  that  the  pedigree  was 
not  sufficiently  set  out. 

Where  there  is  a  privity  existing  between  the  plaintiff 
and  defendant,  independently  of  the  plaintiff's  title,  which 
gives  the  plaintiff  a  right  to  maintain  his  suit,  then  it  is 
not  necessary  to  state  the  plaintiff's  title  fully  in  the 
bill;  thus  where  a  plaintiff's  claim  against  the  defendant 
arises  under  a  deed  or  other  instrument,  executed  by  the 
defendant  himself,  or  by  those  under  whom  he  claims,  which 
recites,  or  is  necessarily  founded  upon,  the  existence,  in  the 
plaintiff,  oi  the  right  which  he  asserts,  it  is  sufficient  to  allege 
the  execution  of  the  deed  by  the  parties.  Thus  in  the 
case  of  a  bill,  by  a  mortgagor  in  fee,  against  a  mortgagee,  to 
redeem  the  mortgage,  it  is  sufficient  merely  to  state  the  mort- 
gage^deed,  without  alleging  that  the  mortgagor  was  seized  in 
fee,  &c.,  because  the  defendant  having  executed  the  deed  which 
proceeds  upon  that  supposition,  amounts  in  effect  to  an  acknow- 
ledgment of  that  fact,  which  he  cannot  aflterwardB  be  admitted 
to  dispute ;  and  so  if  the  mortgagor  has  only  a  derivative  title,  it 
is  not  necessary  to  show  the  conmiencement  of  such  derivative 
title,  or  its  continuance,  because  the  right  of  the  plaintiff  to 
redeem,  as  against  the  defendant,  does  not  depend  upon  the  title 
under  which  he  claims,  but  upon  the  proviso  for  redemption  in 
the  mortgage-deed.  Upon  the  same  principle,  where  a  defend- 
ant holds  under  a  lease  from  the  plaintiff,  the  plaintiff  need  not 
set  out  his  title  to  the  reversion,  the  fact  of  the  defendant 
having  accepted  a  lease  from  the  plaintiff  being  sufficient  to 
preclude  his  disputing  the  title  under  which  he  holds  (z).  In 
like  manner,  where  a  man  employs  another  as  his  bailiff  or 
agent,  to  receive  his  rents  or  tithes,  the  right  to  call  upon  the 
bailiff  OT  agent  for  an  account  does  not  depend  upon  the  title 

(s)  If  the  plaintiff  claims  as  heir,  or  under  a  derivative  title  from  the 
mortgagor  or  lessor,  he  must,  as  in  other  cases,  show  how  he  makes  out  his 
title. 
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of  the  employer  to  the  rents  or  tithes,  but  to  Uie  privity     Of  thowin^a 
existing  between  him  and  his  bailiff  or  affent ;  the  employer  ^^      J         ' 
may  therefore  maintain  a  bill  for  an  account,  without  showing 
any  title  to  the  rents  or  tidies  in  question. 

Where,  however,  ^e  plaintiff's  right  does- not  depend  upon  Where  the  claim 
any  particular  privity  between  hinv  and  the  defendant  existing  tii]^°it  must  be 
independently  of  his  general  title  to  the  thing  claimed,  there  stated. 
it  will  be  necessary  to  show  his  tide  in  the  bill.     Thus,  wl^ere         . . 
a  bill  is  filed  by  the  lessee  of  a  lay  impropriator  against  an  lessee  (or  tithes. 
occupier,  for  an  account  of  tithes,  tbere  the  right  of  the  plain- 
tiff to  the  account  depends  solely  upon  his  title ;  he  must, 
thereA>re,    deduce  his  title  regularly,   and  show   not  only 
the  existence  of  the  lease,  but  that  the  person  from  whom  it 
is  derived  had  the  fee  (a). 

The  same  precision  in  showing  an  interest,  which  is  required  Of  stating  the 
in  setting  out  the  case  of  a  plaintiff,  is  not  requisite  in  stating  ^  ^^^^  ^ 
that  of  the  defendant  against  whom  the  relief  is  sought,  because 
a  plaintiff  cannot  always  be  supposed  to  be  cognisant  of  the 
nature  of  a  defendant's  interest,  and  the  bill  must  frequently 
proceed  with  a  view  to  obtain  a  discovery  of  it ;  thus,  where 
a  bill  was  filed,  by  a  lessee  for  years,  for  a  partition,  and  the 
plaintiff,  after  stating  his  own  right,  to  one  undivided  tenth 
part,  with  precision,  alleged  that  the  defendant  was  seized  in 
fee  simple  of,  or  otherwise  well  entitled  to,  seven  other  tenth 
parts,  a  demurrer,  on  the  ground  that  the  plaintiff  had  not  set 
out  the  defendant's  title  with  sufficient  certainty,  was  over- 
ruled (^).  And  even  where  it  is  evident,  ^m  the  nature  of 
the  case,  that  a  plaintiff  must  be  cognisant  of  the  defendant's 
title,  and'  sets  out  the  same  informally,  yet,  if  he  alleges 
enough  to  show  that  the  defendant  has  an  interest,  it  will  be 
sufficient.  Thus,  where  a  bill  was  filed  to  redeem  a  mortgage, 
but  the  conveyance  was  so  stated  that  it  did  not  show  that 
any  legal  estate  had  passed  to  the  defendant,  a  demurrer, 
was  overruled  because  the  defendant  could  not  be  permitted 
to  dispute  his  own  title,  which  was  admitted  by  the  plaintiff  to 
be  good(c). 

(a)  Penn^  v.  Hoper,  Bunb.  115;        (b)  Baring  o.  Nash,  1  V.  &  B. 
9ide  Burwell  v.  Coates,  ibid.  129.         551. 

(c)  Roberts  v.  Clajton,  3  Anst.  715. 
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or  tittiA|rtiie        In  all  eases,  however,  a  bill  must  shew  that  n  defendant  is 
^D^^^t.^    in  some  way  liable  to  the  i^intiff's  denand(ti),  or  that  he 

' V '    has  seme  interest  in  the  suljett  of  thesuitCtf),  otherwise  it 

fhow  i^aut^      will  be  liable  to  demuirer.      Thus,  where  a  bill  was  brought 
lendtnt  has         upon  a  ground  of  equity,  hf  the  obligee,  in  a  bond  against 
some  interest.      4]^  j^eir  of  4^  obUgor,  ^legiag  that  the  heir  having  aeaets  by 
deseenit  oi;^ht  to  satisfy  the  bond,  a  demumr  was  allowed, 
because  the  bill  did  not  expressly  charge  that  the  heir  was 
bound  in  the  bond,  althongh  it  did  state  that  the  heir  ought 
to  pay  the  debt(/);  so  where  a  bill  was  brought  against  an 
assignee  teuchii^  a  breach  of  covenant  in  a  lease,  and  the 
covenant,  as  stated  in  the  bill,  appeared  to  be  collateral,  and 
not  running  with  the  land  did  not,  thenefbre,  bind  assignees, 
and  was  not  stated  by  the  bill  expressly  to  bind  assignees,  a 
Exoeptionin       demurrer  by  the  assignee  was  allowed  (^).      And   here  it 
bere^^r^ffi^^  may  be  ohierved  that,  although  it  is  generally  necessary 
of  a  corporation,  to  show  that  the  plaintiff  has  some  claim  against  a  de- 
fendant, or  that  a  defendant  has  an  interast  in  the  subject 
matter  in  litigation,  yet  there  are  cases  in  Which  a  bill  may 
be  sustained  against  defendants  who  have  no  interest  in  the 
subject^  and  who  are  not  in  any  manner  liaUe  to  the  demands 
of  the  plaintiff.    The  cases  alluded  to  are  those,  which  have 
been  before  referred  to,  of  the  members  orofficera  of  a  coipo^ 
ration  a^regate,  who,  as  we  have  seen,  may  be  made  parties  to 

— -and  of  at-    ^  suit  against  the  corporation  for  the  pmrposes  of  discovery. 
tomies  or  _.-.  ,  ,_  .    '^     '  .,     .tjj 

agents.  With  respect  to  the  other  persons  who  are  generally  included 

amongst  the  exceptions  to  the  rule,  that  no  persons  who  bare 

net  an  interest,  or  against  whom  a  dectfee  cannot  be  pro- 

nounoed  can  be  made  parties  to  a  suit,  (such  as  arbitrators,  at* 

tomies  or  agents,)  it  will  be  seen,  npoft  reference  to  what  has 

been  before  stated  upon  this  subject  (A),  that  the  right  to  make 

thempartiesis  confined  to  eases  where  relief  \»,  U/fact,  prayed 

against  tiiem,  vis.  where  they  are  implicated  in  fraud  or  collu- 

sicm,  and  it  is  specifically  aiAied  that  they  may  pay  the  costs ; 

or  where  they  are  the  holders  of  a  particular  instrument  which 

the  plaintiff  is  entitled  to  have  delivered  up(i). 

(rf)  Lord  Red.  1S2.  (g)  Lord  Uxbridge  ».  Sta?eland, 

(«)  Ibid.  180.  1  Ves.  66.  894. 

(/)  Crosseiog  v.  Honor,  1  Vem.        (A)  Antt,  p.  894. 


Digitized  by  VjOOQ IC 


Of  the  Matter  of  <i  Bill,  427 

A  bill  most  not  only  show  that  the  defendant  is  liable  to  the  j^at  iImw  pri- 
plaintiff's  demands,  or  has  some  interest  in  the  subject  matter,  ^i|y  ^{JT^]! 
but  it  mnst  also  show  that  there  is  such  a  privity  between  Defendant, 
him  and  the   plaintiff  as  gives  the   plaintiff  a  right  to  sue  ^ 
him  (k) ;  for  it  is  frequently  the  case  that  a  plaintiff  has  an 
interest  in  the  subject  mattw  of  the  siut  which  may  be  in  the 
hands  of  a  defendant,  and  yet,  for  want  of  a  proper  privity 
between  them,  the  plaintiff  may  not  be  the  person  entitled  to 
call  upon  the  defendant  to  answer  his  demand.     Thus,  though  Legaiee  or  cre- 
an  unsatisfied  legatee  has  an  interest  in  the  eetate  of  his  tes-  ditor  cannot  sue 
tator,  and  a  right  to  have  it  applied  in  a  due  course  of  admi-  t^tator's  esute. 
Distration,  yet  he  has  no  right  to  institute  a  suit  against  the 
debtors  to  his  testator's  estate  for  the  purpose  of  oooqwUing 
them  to  pay  their  debts  in  satisfaction  of  his  legacy  (/).     For 
there  is  no  privity  between  the  legatee  and  the  debtors,  who 
aro  answerable  only  to  the  persond  representative  of  the  tes- 
tator.    Upon  the  same  principle,  where  a  bill  was  filed  by  the 
creditors  of  a  person  who  was  one  of  the  residuary  legatees  of 
a  testator  against  the  personal  representative  for  an  account 
of  his  personal  estate,  it  was  held  to  be  impossible  to*  main- 
tain such  a  bill  (m).     And  so  where  a  creditor  of  a  testator,  Bankrapt  cre- 
who  had  previously  been  a  bankrupt,  and  had  obtained  his  cer-  d'^tor  cannot  sue 
tificate,  brought  a  bill  against  the  executor  for  an  account,  debtor. ' 
&c.,  and  made  the  assignees  under  the  testator's  bankruptcy 
parties  for  the  purpose  of  compelling  them  to  account  to  the 
executor  for  the  surplus  of  the  bankrupt's  estate,  a  demurrer 
by  the  assignees  was  allowed  (n). 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  Exception  in 
between  the  debtor  and  the  executor,  or  of  the  insolvency  of  oJ^u^iJlJ'!** 
the  executor,  bills  by  creditors  or  residuary  legatees  against 
debtors  to  a  testator's  estate  will  be  entertained  (o);  and  it 
seems  also  that  where  other  persons  than  the  personal  repre- 
sentative of  the  testator  have  possessed  specific  assets  of  the 

iji)  Lord  Red.  129.  270,  S.  C.  2  Ves.  J.  05 ;  Beckley  v. 

(/)  Bickly  V.  Doddington,  Lord  Doiiington,  cit«i  6  Ves,  749. 

Red- 129,  n.;  Monk  v.  Pomfret,  ib.  .  M  I^id.;    vide  etiam  Doran  «. 

(»)  e».Iie  ..  M-Aulay.  ,B».  STw*;^' /y^VS; 't^S  ^ 

^^'  Biokes,   6  Ves.  679^76;   Benfield 

(r)  UttenoQ  V.  Mair,  4  Bro.  C.  C.  o.  Solomons,  9  Ves.  80. 
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Must  show  pri- 
vity between 
Plaintiff  and 
Defendant. 


and  in  cases  of 
partnership. 


Joinder  of  per- 
sonal represen- 
tative ot  a  de- 
ceased repre- 
sentative with 
present  repre- 
sentative. 
Actual  repre- 
sentative must 
be  before  the 
Couit. 


Employment  of 
•gents  or  bro- 
ken will  not 
destroj  privity. 


testator,  such  persons  may  be  made  parties  to  a  soit  by  a  cre- 
ditor (p.)  So  alsOy  where  it  is  desirable  to  have  the  account 
of  the  personal  estate  entire,  a  creditor  may  make  the  sur- 
viving partner  of  a  deceased  debtor  a  defendant  to  his  bill, 
though  no  fraud  or  collusion  is  alleged  (9).  And  it  seems 
that  a  joint  creditor  may  maintain  a  suit  against  the  represen- 
tatives of  a  deceased  partner  for  satisfaction  of  his  entire 
demand  out  of  the  assets,  although  t^e  surviving  partner  is 
not  alleged  to  be  insolvent  and  is  made  a  party  to  the  bill  (r). 
In  Bowsherr,  Watkins{8)f  it  was  determined  that  residuary 
legatees  may  sustain  a  bill  for  an  account  against  the  execu- 
tor and  surviving  partners  of  the  testator,  though  collusion 
between  the  executor  and  the  surviving  partners  is  neither 
charged  nor  proved.  Upon  the  same  principle,  it  was  held, 
in  Holland  v.  Prior {t),  that,  in  a  suit  for  an  account  of  the 
assets  of  a  deceased  person,  the  personal  representative  of  a 
former  representative  was  properly  joined  as  a  co-defendant 
with  his  continuing  or  present  personal  representative. 

In  all  these  cases,  however,  it  is  absolutely  necessary  that 
the  actual  personal  representative  should  be  before  the  Court 
otherwise  the  bill  cannot  be  sustained  (u). 

It  seems  that  where  it  is  necessary  to  Idlege  fraud  or  col- 
lusion in  cases  of  this  nature,  a  general  allegation  bf  it  in  the 
bill  will  be  sufficient  to  shut  out  a  demurrer,  although,  in  the 
opinion  of  Lord  Eldon,  it  would  be  very  convenient  to  state 
the  facts  upon  which  such  Idlegationis  founded,  as  there  is  great 
inconvenience  in  joining  issue  upon  such  a  general  charge 
without  giving  the  defendant  a  hint  of  any  fact  from  which  it 
is  to  be  inferred  (x). 

With  reference  to  the  subject  of  privity  between  the  plain- 
tiff and  defendant,  it  is  to  be  observed  that  the  emplojrment 
of  agents  or  broken  in  a  transaction  does  not  interfere  with 
the  privity  between  the  principals  so  as  to  deprive  them  of 
their  right  to  sue  each  other,  immediately.    Thus,  where  a  prin- 


(p)  Newlaodc. Champion,  1  Ves. 
106. 

(q)  Ibid. ;  vide  etiam  Gedge  v. 
Traill.  1RUSS.&M.  281,  n. 

(r)  Wilkinson  v.  Henderson,  1 
M.  &  K.  682. 


(1)  1  Russ.  &  M.  277. 

(0  lM.&K.a37. 

(u^  Vide  ante,  p.  203.  340. 

(r;  Benfield  v.  Solomons,  9  Ves. 
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cipal  tmnsmits  goods  to  a  factor,  he  may  0ae  the  party  who  Must  thow  pri- 
buya  of  that  foctor;  and  where  a  bill  waa  brought  by  some  plJi^yj^J 
merchants  against  the  defendant  to  discover  what  quantity  of  Defendant, 
straw  he  had  purchased  of  their  agents,  and  for  payment  to  "^         ' 

tbem  and  not  to  the  agents,  a  demurrer  was  oTer-ruled(y): 
and  so  where  a  merchant,  acting  upon  a  del  credere  commis- 
sion, became  bankrupt,  havmg  sold  goods  of  his  principals  for 
which  he  had  not  paid  them,  and,  iriiortly  before  his  bank- 
ruptcy, drew  bills  on  the  vendees,  which  he  delivered  to  some 
of  his  own  creditors  in  discharge  of  their  demands,  they  know- 
ing his  insolvency,  a  suit  by  the  principals  against  the  person 
who  had  received  the  bills  for  an  account  and  payment  of  the 
produce  was  sustained  (z). 

A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  Must  pray  pro- 
interested  in  the  subject  matter  of  the  litigation,  and  is  clothed  ^  ^^^' 
with  such  a  character  as  entitles  him  to  maintain  the  suit,  and 
that  the  defendant  is  also  liable  to  the  relief  sought  against 
him,  or  is  in  some  manner  interested  in  the  dispute,  and  that 
there  is  such  a  privity  between  him  and  the  plaintiflf  as  g^ves 
the  plaintiff  a  title  to  sue  him,  but  it  mutt  also  pray  the 
Court  to  grant  the  proper  relief  suited  to  the  case,  as  made  by 
the  bill ;  and  if,  for  any  reason  founded  on  the  substance  of 
the  case  as  stated  in  the  bill,  the  plaintiff  is  not  entitled  to  the 
relief  he  prays,  either  in  the  whole  or  in  part,  the  defendant 
may  demur(a).  In  some  of  the  most  ancient  bills,  as  ap- 
pears by  the  records  in  the  Tower,  the  complainant  does 
not  expressly  ask  any  relief  nor  any  process,  but  prays  the 
Chancellor  to  send  for  the  defendant  and  to  examine  him. 
In  others,  where  relief  is  prayed,  the  prayer  of  process 
is  various,  sometimes  a  corpus  cum  causd,  sometimes  a  sub^ 
pcena^  and  sometimes  other  writs  (6).  Afterwards  the  bill 
appears  to  have  assumed  a  more  regular  form,  and  not  only  to 
have  prayed  the  subpoena  of  the  Court,  but  also  suitable  relief 
adapted  to  the  case  contained  in  the  statement,  which  is  the  Prayer  for  spe- 
general  form  of  all  bills  in  modem  use.     But  although  it  is  ^***  rel»«f  not 

(y)  Lisset  v.  Rea^e,  2  Atk.  S04.  (a)  Lord  Red.  1S3. 

(s)  Newman    v.    Godfrey,    cited 
Lord  Red.  130,  2  Bro.  C.  C    332.        (h)  Jud.  Auth.  M.  R.  91,  02. 
S.C. 
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PrejerfbrReltef. 


but  where  in- 
serted, must  be 
proper  to  the 
case  made  ^ 


and  if  not  pro- 
per, relief  can- 
not be  granted 
under  general 
prayer. 


Everything  to 
be  proved  must 
be  stated* 


the  g^eneretl  practice  of  the  present  day,  in  all  cases  where 
relief  is-  sought,  lo  specify  particularly  the  nature  of  such 
relief;  yet  it  seems  that  sach  special  prayer  is  not  absolutely 
necessary,  and  that  pra3ring'  general  relief  is  sufficient  {d) ;  and, 
in  Partridge  r.  Hay  craft  (e),  Lord  Eldon  said  that  he  had  see  a 
a  bill  whh  a  simple  prayer  that  the  defendant  might  answer  all 
the  matters  aforesaid,  and  then  the  general  prayer  Ibr  relief. 

It  is  to  be  observed,  tiiat,  where  specific  relief  is  prayed, 
care  must  be  taken  to  adapt  such  relief  to  the  case  made 
by  the  bill,  as,  after  praying  specific  relief,  a  plaintiff  can- 
not, at  the  hearing,  dissent  to  the  relief  he  has  sought, 
and,  under  the  general  prayer,  ask  relief  of  another  de- 
scription, unless  the  facts  and  circumstances  charged  by  the 
billy  will,  consistently  with  the  rules  of  the  Court,  maintain 
that  relief  (/). 

The  requisites  above  set  out  are  necessary  in  every  bill 
which  is  filed  in  a  court  of  equity  for  the  purpose  of  obtaining 
relief;  there  are  other  requisites  appertaining  to  bills  adapted 
to  particular  purposes,  which  will  be  hereafter  piointed  out,  as 
well  as  those  distinctive  properties  which  belong  to  bills  not 
filed  for  the  purposes  of  relief.  But  besides  those  points 
which  are  generally  necessary  to  be  attended  to  in  the  frttme 
of  all  bills,  ae  each  cauw  must  depend  upon  its  own  particular 
circumstances,  matters  must  be  introduced  into  every  bill 
which  will  occasion  it  to  differ  from  others,  but  which  it  hs 
impossible  to  reduce  under  any  general  rules,  and  must  be  lef^ 
to  the  discretion  of  the  draftsman.  Care,  however,  must  be 
taken  in  framing  the  bill  that  everything  which  is  intended  to  be 
proved  be  stated  upon  the  face  of  it,  otherwise  evidence  can- 
not be  admitted  to  prove  it(^).  This  is  required  in  order  that 
the  defendant  may  be  aware  of  what  the  nature  of  the  case,  to 
be  made  against  him,  is.  The  necessity  of  observing  this  rule 
was  strongly  insisted  on  by  Sir  R.  Richards,  L.C.B.,  in  the 
case  of  Hall  v.  Malthy  (A).     And  in  Montesquieu  v.  San- 


id)  Cook  V,  Martyn,  2  Atk.  S ; 
Crimes  v.  French,  ib.  141. 

(e)  11  Ves.  670-574. 

(/)  Per  Lord  EldoD  in  Hiern  v. 
Mill,  13  Ves.  114-119|  and  Soden  e. 


Sotlen,  cited  ib.  119 ;  v\d$  po$i, 
sect.  5. 

(g)  Gordon  v.  Gordon,  3  Swan, 
472. 

(k)  6  Price,  240-260. 
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dy${iij  the  principle  upon  which  it  is  founded  is  strongly  lllns-    Every  thing  to 

trated.     In  that  case  a  bill  was  filed  to  set  aside  a  contract  be  Proved  must 

_  .        ,                              _       ,             ,            -    ■              .                   be  Staled, 
entered  mto  by  an  attorney  for  the  purchase  of  a  reTersionary    «^ v ' 

interest  from  his  cKeftt,  on  the  ground  of  Uraud  and  misrepre- 
sentation ;  the  evidence  adduced  in  support  of  the  allegation  of 
fraud,  &c.,  did  not,  in  Lord  Eldon's  opinioO)  substiatiate  the 
case  as  laid  in  the  bill ;  a  transaction  however  was  disclosed  in 
the  evldenee  which  his  Lordship  appeared  to  think  would  have 
raised  a  question  of  considerable  importance  in  favour  of  Che 
plaintiff  if  it  had  been  properly  represented  upon  the  pleadings ; 
bat  as  it  had  not  been  stated  in  the  bill,  he  thought  it  would  be 
far  too  much  t»  gfve  relief  upon  circumstances  which  were 
alleged  upon  the  record. 

It  is  to  be  observed  in  this  place  that  net  only  will  it  be  loquiiy  will  not 
impossible  to  introduce  evidence  as  to  facts  which  are  not  put  {^  directeil  un- 
in  issue  by  the  bill,  but  that  even  an  in<{uiry  will  net  be  directed  for  it  in  the 
before  the  Master  unless  ground  for  such  inquiry  is  laid  in  the  pleadings. 
p]eadings(ii).      Thus^  where  a  bill  was  filed  for  a  ibreclosure, 
and  a  motion  was  made  for  a  reference  to  the  Master,  under 
the  7th  Geo.  2,  c«20,  to  inquire  into  the  amount  due  upon  the 
mortgage,  and  it  was  insisted  that  the  Master  oaght  to  be 
directed  to  take  an  account  of  the  costs  incurred  by  the  plain* 
tiff  in  certain  proceedings  in  an  ejectment  at  law  which  were  not 
alluded  to   in  the   bill^  the  Court  held  that  no  sudi  inquiry 
could  be  directed,  but  gave  the  plaintiff  leave  to  amend  his 
biU  in  that  respect(/). 

It  is  right  here  to  observe  that,  independently  of  the  qualities  Bill  roust  be  for 
which  have  been  above  pointed  out  as  necessary  to  bills  in  gene-  *°  adequate 
ral ,  i t  is  requisite  that  the  object  for  which  a  bill  is  brought  should 
not  be  beneath  the  dignity  of  the  Court;  for  the  Court  of  Chan- 
cery will  not  entertain  a  suit  where  the  subject  matter  of  the 
litigation  is  under  the  value  of  10/. ;  except  in  cases  of  chari- 
ties (m),  or  of  fraud  (n),  or  of  bills  to  establish  a  right,  as  in  the 
case  oiSs,  claimed  to  be  due  as  an  Easter  offBring(o).   It  is  said- 

(t)  18  Ves.  302  ^  wde  etiam  Powys  (m)   Anon,  1  Eq.  Ca.   Ab.  75, 

V.  Mansfield,  6  Sim.  565.  Margio. 

(k)  Holloway  v,  Millard,  1  Mad.  ..  j^^^^  ^j 

414.  ^  ^ 

(0  Millard  v.M^gor,  S  Mad.  433.  (o)  4  Bro.  P.  C.  8U. 
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Bill  roust  be     that  the  Court  will  not  entertain  a  bill  for  land  under  the  yearly 
for  adequate     value  of  40  8,  (p)  ;  but  instances  occur  in  the  books  where  bills 

« ^ — '    have  been  entertained  for  the  recovery  of  ancient  quit  rents, 

In  what  manner  though  very  small,  viz.  2s.  or  3  s,  per  annum  (^).  It  seems  that 
inadequacy  of  jf  ^  bill  IS  brought  for  a  demand  which,  by  the  rule  of  the  Court, 
taken  advantage  cannot  be  sued  for,  the  defendant  may  either  demur  to  it,  on 
of*  the  ground  that  the  plaintiff's  demand,  if  true,  is  not  sufficient 

for  the  Court  to  ground  a  decree  upon(r),  or  he  may  (which 
is  the  most  usual  course)  move  to  have  the  bill  dismissed,  as 
below  the  dignity  of  the  Court («).  But  even  if  the  defend- 
ant should  take  neither  of  these  courses,  yet,  when  the  cause 
comes  to  a  hearing,  if  it  appears  that,  on  an  account  taken, 
the  balance  due  to  the  plaintiff  will  not  amount  to  the  sum  of 
10/.,  the  Court  will  dismiss  the  bill(0-  Thus,  in  the  time  of 
Lord  Harcourt,  upon  a  bill  being  brought  relating  to  tithes,  it 
was  clearly  admitted  that  the  plaintiff  had  a  right  to  some 
tithes  of  the  defendant,  but  aa  the  tithes  which  were  due 
appeared  to  be  only  of  the  value  of  5/.,  the  Lord  Chancellor 
dismissed  that  bill  at  the  hearing (^u) ;  and  in  Brace  y.  Taylor ^ 
where  an  objection  was  taken,  at  the  hearing,  that  the  matter 
in  question  appeared  to  be  of  small  and  trifling  consequence, 
Lord  Hardwicke  held  that  though  the  defendant  had  not  de- 
murred to  the  bill  on  that  account,  yet  the  objection  might  be 
taken  advantage  of  at  the  hearing ;  '*  for  it  very  often  hap- 
pens that  a  bill  may  be  drawn  in  such  a  manner  as  to  prevent 
a  demurrer  of  this  sort,  especially  in  a  matter  relating  to  an 
account ;  and  therefore  it  would  be  very  unreasonable  that  an 
objection  of  this  sort  might  not  be  taken  at  the  hearing  («;).'' 


Must  be  for  the       A  bill  must  not  only  be  for  a  subject  which  it  is  consistent 

whole  Matter,    ^.^j^  ^^  dignity  of  the  Court  to  entertain,  but  it  must  also  be 

brought  for  the  whole  subject.     The  Court  will  not  permit  a 

bill  to  be  brought  for  part  of  a  matter  only  (x),  so  aa  to  expose 

a  defendant  to  be  harrasaed  by  repeated  litigations  concerning 

(p)  Eq.  Ca.  Ab.  75.  (0  Cowp.  Eq.  PI.  1(56. 

(9)  Cocki  V.  Foley,  1  Vera.  S60.  (n)  Cited   in   Brace   cu   Tnylor, 

(r)  Fox  V.  Frost,  Rep,  T.  Finch,  injra. 

253.  (w)  2  Atk.  253. 

(0  Ros.  4T,  866.  (x)  Loid  Red.  14. 
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tbe  same  thing;  it  tSieroforo  reqniras  that  bybtt  hill  shall  be  ^\  be  ^^  ^ 

^,                         ^                           J                           whole  Matter. 
BO  framed  ae  to  anord  groand  for  such  a  dedaion  upon  the    v ^        ^ 

whole  matter,  at  one  and  the  same  time,  as  may,  as  far  aa 

possible,  preyent  fiitare  litigation. concerning  it.     It  is  upon 

this  principle  that  the  Court  acts,  in  requiring  in  every  case 

the  presence,  either  as  plaintifi  or  defendants,  of  all  parties 

interested  in  the  object  of  the  suit.     And  upon  the  same  nor  for  one 

principle,  it  will  not  fallow  a  plaintiff  who  has  two  distinct  of  two  claims 

claims  upon  the  same  defendant,  or  to  which  the  same  defendant  defendant. 

may  eventually  .proye  liable,  to  bring  separate  bills  for  each 

particular  claim,  or  to  bring  a  bill  for  one  and  omit  the 

other,  so  as  to  leave  the  other  to  be  the  subject  of  future 

litigation.     Thus  in  Purefoy  v.  Purefoy  (z),  where  an  heir, 

by  his  bill,  prayed  an  account  against  a  trustee  of  two  several 

estates,  that  were  conveyed  to  him  for  several  and  distinct 

debts,  and  afterwards  would  have  had  his  bill  dismissed  as  to 

one  of  the  estates,  and  have""  had  the  account  taken  as  to  the 

other  only,  the  Court  decided  that  an  entire  account  should 

be  taken  of  both  estates,  "  for  that  it  is  allowed  as  a  good 

cause  of  demurrer  in  this  Court,  that  a  bill  is  brought  for  a 

part  of  a  matter  only,  which  is  proper  for  one  entire  account, 

because  the  plaintiff  shall  not  split  causes  and  make  a  multi-' 

plicity  of  suits."     And  so  where  there  are  two  mortgages,  nor  in  re- 

and  more  money  has  been  lent  upon  one  of  them  than  the  J5^|„^,°'*®  °[, 

estate  is  worth,  the  heir  of  the  mortgagee  cannot  elect  to 

redeem  one  and  leave  the  heavier  mortgage  unredeemed,  but 

shall  be  compelled  to  take  both  (a).     Upon  the  same  principle  nor  where 

it  is  held,  that  "  where  there  is  a  debt  secured  by  mortgage,  ^^*"  "  *  ^^^' 

and  also  a  bond  debt,  when  the  heir  of  the  mortgagor  comes 

to  redeem,  he  shall  not  redeem  the  mortgage  without  paying 

the  bond  debt  too,  in  case  the  heir  be  bound."  (6)    The  ground 

of  this  rule  is  the  prevention  of  circuity  of  remedy ;  for  as  the 

bond  of  the  ancestor,  where  the  heir  is  bound,  becomes,  upon 

the  death  of  such  ancestor,  the  heir's  own  debt,  and  is  payable 

out  of  the  real  estate  descended,  it  is  but  reasonable  that 

where  the  heir  comes  to  redeem  the  estate  by  payment  of  the 

(f)  1  Vern.  29.  (6)  Shuttleworth  ^.   Laycock,   1 

(a)  Ibid.  Margrave  v.  Le  Hooke,    Vern.  245 ;  Anon,  2  Ch.  Ca.  164. 
2  Vern.  207. 
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^^Tx^'t^  ^  principal  money  Mi4in,tere8t,  he  should  at  the  same  time  be 

^ V '    called  upon  to  pay  oflf  the  bond,  as  otherwise  the  obligee 

would  be  driven  to  sue  him  for  the  recovery  of  the  bond, 
which  in  the  result  might  be  payable  out  of  the  same  property 
which  the  heir  has  redeemed. 
Limitation  of  When  it  is  laid  down  as  a  rule  that  the^  Court  will  not 

where  ml^t^Hs*  entertain  a  suit  for  part  of  a  matter,  it  must  be  understood  as 
capable  of  im-  subject  to  this  limitation,  vis.,  that  the  whole  matter  is  capable 
^om""*  ^^'  •^  ^»»«  immediately  disposed  of;  for  if  the  situatioa  of  the 
property  in  dispute  b  such,  that  no  immediate  decisioa  upon 
the  whole  matter  can  be  come  to,  the  Court  will  frequently 
lend  its  assistance  to  the  extent  which  the  actual  state  of  the 
case,  as  it  exists  at  the  time  of  filing  the  bill,  will  warrant. 
Upon  this  principle  courts  of  equity  act,  in  permitting  bills 
£or  the  preservation  of  evidence  in  perpetuam  ret  memoriam, 
which  it  does  upon  the  ground  that,  from  the  circomstances  of 
the  parties,  the  case  cannot  be  immediately  the  subject  of 
judicial  investigation ;  and  if  it  should  appear  upon*  the  bill 
that  the  matter  to  which  the  required  testimony  is  alleged  to 
relate  can  be  immediately  decided  upon,  and  that  the  witnesses 
are  resident  in  England,  a  demurrer  would  hold  (c).  It  is  upon 
the  same  principle  that  the  Court  proceeds  in  all  that  class  of 
cases  in  which  it  acts  as  ancillary  to  the  jurisdiction  of  other 
courts,  by  permitting  suits  for  the  preservation  of  property  pend- 
ing a  litigation  in  the  Ecclesiastical  or  Common  Law  Courts,  or 
by  removing  the  impediments  to  a  fair  litigation  before  tribunals 
of  ordinary  jurisdiction.  In  all  these  cases  it  is  no  ground  of 
objection  to  a  bill  that  it  embraces  only  part  of  the  matter, 
and  that  the  residue  is  or  may  be  the  sulyect  of  litigatioa 
elsewhere.  The  preservation  of  the  property,  or  the  removal 
of  the.  impediments,  is  all  that  the  Court  of  Equi^  can 
effect ;  the  bill,  therefore,  in  seeking  that  description 
of  relief,  seeks  the  whole  relief  which^  in  such  cases,  a 
Court  of  Equity  can  give ;  but  if  a  bill,  praying  only  this 
description  of  relief,  should  disclose  a  case^in  which  a  Court 
of  Equity  is  capable  of  taking  upon  itself  the  whole  decisioa 
of  the  question,  in  such  a  case,  it  is  apprehended,  that  the  bill 

(c)  Lord  Red.  121. 
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wodd  be  defectiTo  in  not  Mekinff  the  relief  which  the  plaintiff  ^'"^H/**'  ^ 
.  .    ,                                     ^                                      "^                whole  Matter. 
u  entitled  to.  < v ' 

With  reference  to  this  part  of  the  subject  may  be  noticed  Whether  bills 

the  much  litigated  question,  ^whether  a  person  engaged  in  foi^partnereMp 

trade  in  co-partnership  with  others,  can  or  cannot  maintain  a  accounts  wixh- 

bill  against  his  partners  for  an  account,  without  praying  also  5i*M^iion^<rf 

a  dissolution  of  tiie  partnership ;  upon  this  point  the  decbions  partnership. 

are  Tery  conflicting,  and  all  that  can  be  done  at  present  is  to 

direct  the  reader's  attention  to  the  leading  cases  in  fftfoilr  of 

each  proposition.     In  Forman  v.  Hamfray{d)t  Lbrd  Eldoii 

said  he  did  not  recollect  an  instance  of  a  bill  filed  by  one 

partner  against  another,  praying  an  account  toerely  and  tot 

a  dissolution,  proceeding  on  the  foundation  that  the  partner- 

ship  was  to  continue ;  and  observed  upon  the  inconvenience 

that  would  result  if  a  partner  could  come  here  for  an  account 

merely,  pending  the  partnership,  as  tiiere  seemed  to  bef  nothing 

to  prevent  his  comingannually  (e).  in  Marshallv.  Colman  (/), 

an  injunction  was  applied  for  to  restrain  the  breach  of  a 

covenant  contained  in  articles  of  partnership,  by  which  all 

contracts  &c.  to  be  made  by  the  partners  were  to  be  in  Che  name 

of  the  partnership  firm;  and  Lord  Eldon  refused  the  application, 

because  he  eonsidered  that  the  acts  complained  of  on  the  part 

of  the  plaintiff,  a^  the  ground  for  the  injunction,  were  of  too 

trivial  a  nature  to  warrlint  a  dissolution  of  the  partnership. 

Upon  that  occasion  his  Lord^ip  said,  that  although  the  Coiirt 

woidd  interfere  where  there  was  a  breach  of  the  covenants  in 

articles  of  co-partnership,  so  important  in  its  consequenees'  as 

to  aatiiorise  the  party  complainihg  to  call  for  a  dissolution  of 

Uie  co-partnership,  it  was  a  matter  deserving  great  considera- 

(d)  a  VSi.  &  B.  S20.  concerned,  and  that  it  is  upon  this 

(0)  It  is  said  bj  one  of  the  learned  principle  that,  in  Wafeeis  v.  Taylor* 

reporters,  in  a  note,  that,  !ti  the  case  of  the  Court  hesitated  to  iDterfere  during 

theatras,  the  Coiitt  has  reAised  to  the  eiiilence  of  the  partnership.    )t 

take  jurisdiction  upon  any  other  prin*  was   said  by  the  Solicitor*g«neral, 

ciple  than  a  dissolution  of  partner-  ar^ueyt</b  in  Loscombe  v.  Russell,  that 

fUp ;  Waters  v.  Taylor,  15' Ves.  10.  it  appeared  from  the  brief  in  Forman 

Bat  it  is  to  be  observed  that  theatres  v.  Homfray,  that  the  plaintiff  there 

are  property  of  a  very  peculiar  de-  prayed  for  an  account  which  was  to 

scrifrtion,  and  that  any  interfei-ence  be  continued  until  the  end  of  the 

with  the  management  of  them  by  the  term  of  the  partnership,  4  Sim.  8. 
Court  might  be  prodnctiTe of  irrejML-        (f)  2  J.  &  W.  267; 
rable  damage  and  ruin  to  the  parties 
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Must  be  for  the  tibn  whether  the  Court  would  so  bo  fe  as  to  entertain  tho 

« ^ f    junidiction  of  pronouncing  %  decree  for  a  perpetual  injunction 

aa  to  a  particular  covenant,  the  partnerBhipnotheingdiaBolyed 
b^  the  Court.  In  Kinder  v.  Taylor{g)y  the  doctrine  that  a 
decree  could  not  be  made  for  an  account  in  matten  of  part- 
nership, without  praying  a  diMolution,  appears  to  have  been 
again  recognised ;  and,  in  Loscombe  y.  Rttssell(h)j  the  Vice- 
Chancellor  (Sir  L.  Shadwell)  allowed  a  demurrer  to  a  bill 
praying  the  account  of  a  partnership,  because  it  did  not  pmy 
for  a  dissolution.  In  Harrison  ▼.  Arfnitage{i)y  however,  a 
contrary  opinion  was  expressed  by  Sir  John  Leach,  V.  C. ; 
and  in  Richards  v.  Davis  (j)y  which  was  a  bill  by  one  partner 
against  another,  praying  for  an  account  of  what  was  due  to 
the  plaintiflf  respecting  past  partnership  transactions,  and  that 
the  partnership  might  be  carried  on  under  the  decree  of  the 
Court,  his  Honour  decreed  an  account  of  past  partnership 
transactions,  but  said  that  he  could  make  no  order  for  carrying 
cfh  the  partnership  concerns,  unless  with  a  view  to  a  dissolu- 
tion. In  pronouncing  his  judgment  upon  that '  case,  the 
leftrned  Judge  observed,  that  a  partner  during  the  partner- 
tihfp  hus  no  relief  at  law  for  monies  due  to  him  on  a  partnei^ 
flffifp  airtount ;  and  that,  if  a  Court  of  Equity  refuses  him  relief, 
he  fe  wholly  without  remedy,  which  would  be  contrary  to  the 
plain  principles  of  justice,  and  cannot  be  the  doctrine  of 'equity. 
'  With  respect  to  the  objection  that  the  defendant  might  be 
ve'xed  by  a  new  bill,  whenever  new  profits  accrued,  his  Honour 
Mid,  ^*  What  right  has  the  defendant  to  complain  of  such 
i^ew  bill;  if  he  repeats  the  injustice  of  withholding  what  is 
^^  to  the.  i^laintiff?  WouM  not  the  same  objection  lie  in  a 
fcraiMfbr'tithes  which  accrue  de  anno  in  ahnntn  ?"  lit*  to  be 
Observed  that  in  the  last  quoted  case  of  Richards  v.  Davis, 
the  case  of  Clapple  v.  CadelKJt)  was  cited  in  argument,  and 
in  referred  to  by  the  reporter  as  an  authority  for  the  position 
that  a  decree  may  be  made  for  partnership  accounts  without 
the  bill  having  prayed  a  dissolution ;  but,  upon  reference  to  the 

{g)  Gow  on  Pnrtnetftbipiii  CoU       ft)  ^  Mad.  143,  eiled  in  Loscombe 
Iyer  on  Partnerehipi ;  App.  11.  v.  Russell,  vbi  tupra, 

(h)  4  Sim  8.  O)  2  Russ.  &  M.  340. 

fit)  Jac.  537. 
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«as6  itself,  it  will  be  found  that  it  was  one  of  a  Tery  peculiar  Must  be  for  the 
nature,  and  that  the  principal  object  of  the  suit  was  not  an  ^- 
account  of  the  partnership  transaotionsy  but  to  hare  a  de- 
claration as  to  the  effdct  id  %  sale  of  som^  shares  in  a  |)afftner- 
ship' undertaking  (the  0^i6enewspaper) ;  and<  that  the  «comint 
of  the  profits  which  was  decreed  was  merely  the  consequence 
of  the  declaration  of  the  Court  upon  that  point.  The  same 
observation  applies  to  Knowles  t.  Houghton  (I),  which  is  also 
referred  to  in  Richards  y.  Davis  {m).  There  the  bill  was  filed- to 
establish  a  partnership  in  certain  transactions ;  and  the  sole 
question  in  the  case  was,  partnership  or  no  partnership ;  and 
the  Court,  being  of  opinion  that  a  partnership  did  exist  in  part 
of  the  transactions  referred  to,  as  a  necessary  consequence 
decreed  an  account  of  these  transactions. 


In  endeaiirouring  to  avoid  the  error  of  making  a  bill  not  Of  Mnltifkrious- 
sufficiently    extensive  to  answer  the  purpose  of  complete  "^^ 

justice,  care  must  be  taken  not  to  run  into  the  opposite  defect, 
viz.,  that  of  attempting  to  embrace  in  it  too  many  objects,  for  Definition  of 
it  is  a  rule  in  equity  that  two  or  more  distinct  subjects  cannot  "ttJ^i'*™^^""*"' 
be  embraced  in  the  same  suit.    The  o£fence  against  this  rule 
is  termed  multifariousness,  and  will  render  a  bill  liable  to 
demuner. 

The  rule  above  stated  is  fully  established,  and  has  been  Bill  asainii  m- 
acted  upon  in  a  great  variety  of  cases.    Thus  where  a  bill  veral  aefendanu 
was  filed  in  the  Exchequer  against  one  defendant  to  discover  poses. 
his  title  to  the  office  of  keeper  of  Gloucester  Castle,  which 
had  been  granted  to  the  plaintiff  for  life,  and  also  against  other 
defendants  as  brewers  of  the  city  of  Gloucester ;  every  one  of 
whom,  as  the  bill  suggested,  was  by  custom  obliged  to  pay 
an  annual  sum  jto  the  said  officer,  a  demurrer  to  the  bill,  on 
the  ground  of  multifariousness,  was  allowed  (it).     Upon  the  Against  trustees 
same  principle,  where  a  bill  was  exhibited  by  the  trustees  purchasers  for 
under  a  trust  for  sale,  against  several  persons  who  were  the  sp«ciAc  per- 
purchasers  of  the  trust  estates,  which  had  been  sold  to  them  by 
auction  in  different  lots,  Sir  Thomas  Plumer,  V.C,  allowed 

(0  11  Ves.  108.  (n)  Berke  v.  Harris,  Haxd.  S37. 

(m)  Ubi  tuftra, 
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MuRtftrions- 


To  set  aside 
seyeral  leases 
to  difierent  per- 
sons by  the 

same  trastees. 


To  set  aside 
sales  to  difilbrent 
persons  by 
trustees. 


Cases  of  excep* 
tion. 


Bills  against 
persons  having 
distinct  inter- 
ests arising  out 
of  the  same 


a  demurrer,  whkh  had  been  pot  in  by  one  of  the  defeudantBy 
on  the  gfroand  that  the  bill  utras*  multifarfoiur.  His  Honor 
said,  tills  Court  is  always  averse  to  a  moltiplicity  of  suits,  but 
certainly  a  defendant  has  a  right  to  insist  that  he  is  not 
bound  to  answer  a  bill  containing  several  distiaec  and  separate 
matters  relating  to  individuals  with  whom  he  has  no  toon- 
cem  (m).  In  a  subsequent  caBe,  where  an  infonnatioa  and 
bill  were  filed  for  the  purpose  oi  setting  aside  leases, 
granted  by  Hie  smne  trustees  at  different  times  to  diffsrsnt 
persons,  the  same  learned  judge  held,  that  if  the  case  had 
been  free  from  other  objections  it  would  have  been  objec* 
tionable  for  multifariousness  (n).  The  same  principle  was 
afterwards  acted  upon  by  Lord  Eldon,  in  Salvidge  v.  Hyde(o)^ 
where  a  bill  had  been  filed  for  an  account  of  a  testator's 
estate,  and  also  to  set  aside  certain  sales  which  had  been 
made  by  the  executor  and  trustee  to  himself  and  another 
person  of  the  name  of  Laying,  a  demurrer  to  which  biU 
had  been  put  in  by  Laying,  was  overruled  by  Sir  J.  Leach, 
V.C.  (p).  The  case  came  on  before  the  Lord  Chancellor,  by 
appeal,  when  his  Lordship  reversed  the  judgment  of  the  Vice* 
Chancellor,  and  allowed  the  demurrer ;  observing  that  where 
there  are  trustees  to  sell,  and  a  bOI  is  filed  against  them,  it  is 
not  usual  to  make  the  purchasers  parties,  but  to  state  the 
contracts  and  pray  an  inquiry.  His  Lordship  however^added, 
that  there  might  be  cases  which  cannot  be  delayed,  till  those 
inqumes  can  be  made,  on  account  of  the  injury  that  may  be 
done  in  the  meantime. 

'  It  is  to  be  remarked  that  the  Vice-Chancellor  (Sir  John  Leach) 
in  pronouncing  his  judgment  upon  this  demurrer,  observed,  with 
r^i^rence  to  multifariousness,  that  **  in  order  to  determine 
whether  a  suit  is  multifarious,  or  in  other  words  contains 
distinct  matters,  tiie  inquiry  is  not  whether  each  defendant  is 
bonnected  with  every  branch  of  the  cause,  but  whether  tiie 
plaifftiiTs  bill  seeks  relief  in  respect  of  matters  which  are  in 
their  nature  separate  and  distinct*    If,  says  his  Honor,  Uie 


(m)  Brookes  v.  Lotxl  Whitworth,        (n)  Attoiney-Geosral  v,  Moses, 

1  Mad.  89 ;  vidg  €tiam ;  lUyner  v.  2  Mad.  204—305. 
Julian,  2  Dick.  677,   the  marginal        M  Jac.  151. 
note  to  which  is  wrong.  (;;)  5  Mad.  138,  S.  C. 
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olJMt  1^  the  Boii  b#  siag}e,.Imt  it  happmi  thai  difier^nt    MttltifviouB 
penoiw  hare  lepeiale  ialeiest*,.  in  distinct  qneatieofl,  which  ^  .    "^      » 
ariae  ont  of  thai  ab§^e  object,  it  neceaaarily  Ibllawv  thait  such 
diferant  pefsona  moat  he  hraoght  befofe  the  Cgoit  in  order 
that  the  suit  maj  oondude  the  whole  auhjeot."    Theie  U  no 
doubt  that,  in  the  above  obiervaition,  die  learned  judge  atated 
the  pnadple  correctly ;  though  in  hie  application  of  it  he 
want,  in  the  opinion  of  Lord  Eldon,  too.  far,     In  the  eub-  &ea»  where 
■equent  eaBe  4rf    Turner  v.   Robmsonig},   Sir  J.  ;Uach,  J^^rdlffi^nt 
carried  the  doctrine  wbieh  he  had  aboye  laid  down,  t^  a  wilU  or  other 
much  greater  extent.    In  that  caae,  a  testator  had  bequeathed  i*^*^"^*^^- 
the  reaidue  of  hia  personal  estate  to  trustees  in  trust,  to  divide 
the  same  amongst  his  duldren,  the  shares  of  the  sons  to  be 
paid  to  them  at  21,  and  the  shares  of  the  daughters  to  be 
laid  out  in  government  securities,  the  interest  of  which  was 
to  be  psad  tO' their  separate  use  during  their  liyea^  and  after 
tbair  deaths  the  principal  of  each  daughter's  share  was  to  b^ 
paid  .to  sueh  persons  as  such  daoghter  should  l^  any  deed  or 
writing-,  duly. executed,  or  by  her  last  will  and  testament 
appoint.    The  testator  left  ten  children,  and  one  of  those 
children,  a  daughter,  died,  having  by  her  will  appointed  and 
dtsposed  of  all  her  interest  under  the  testator's  will,  in  favour 
of  the  plaintifb,  to  whom  she  also  gave  the  residue  ci  her  own 
pexsonal  estate.    The  bill  was  filed  by  the  plMutiflFs  against 
the  personal  representatives  both  of  the  father  and  of  the 
daughter,  and  also  against  the  surviving  children  of  the 
fiUher,  and  prayed  that  the  trusts  of  both  wills  might  be 
carried  into. execution,  and  an  acoount  of  each  estate  against 
the  reapective  executors :  to  this  bill  a  demurrer  for  multi- 
iarionsnesa  was  put  in  by  one  of  the  surviving  children  of  the    . 
£ather,  who  insisted  that,  although  the  plaintifis,  as  appointees 
of  their  mother's  share  under  the  will  of  the  original  testator, 
were  entitled  to  file  a  bill  against  the  peivenal  representatives  of 
the  testator  and  the  other  parties  interested  in  the  residue  of  his 
estate,  yet  that,  in  going  on  to  pray  an  account  of  the  daugh- 
ter's estate  the  bill  had  been  rendered  multifarious,  because 
the  defendants  who  were  interested  in  the  father's  estate  only, 
oQght  not  to  be  kept  before  the  Court,  whilst  the  accounts  of 
(9)  1  s.  &  s.  ai3. 
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Multifitfioui-     the  dMigkter's  etiUe  were  b^ng  taken ;  the  Vice  ChanoeQer, 
^*''  howcnrer^  held  that  a*  the  pWintifb  title  te  their  ahaies  of  the 

origmal  testatom  estate,  and  to  their  mother's  estate^  were 
derived  uaddr  the  same  iBStranent,  they  were  entitled  to 
unite  the  accounts  of  both  estates  in  the  same  suit,  and  that 
therefore  the  bill  was  not  multifarioos. 

It  is  with  great  diffidence  that  the  writer  presomes  to 
advance  an  opinion  in  opposition  to  that  of  so  great  an  autho- 
rity as. the  learned  judge  referred  to,  but  he  cannot  avoid 
observing  here,  that  the  reason  given  by  his  Honor  for  die 
above  decision  does  not  appear  to  him  sufficient  to  warrant 
the  eondosion  to  which  he  came ;  for,  though  it  is  certainly 
true  that  in  many  cases  the  circumstance  of  the  claims 
of  a  plaintiff  arising  under  one  instrument  may  justify  his 
instituting  a  suit  for  the  purpose  of  carrying  all  the  objects 
of  that  instrument  into  execution,  as  in  the  conmien  case  of 
bilb  to  carry  the  trusts  of  a  will  into  effect,  yet  that  cir- 
cumstance will  not  authorise  his  bringing  into  the  same  soit 
all  persons  against  whom  he  may  casually  have  a  claim  under 
the  same  instrument,  however  distinct  in  other  respects  such 
claim  may  be.  Thus,  in  the  case  of  Salvidge  v.  Hyde, 
before  referred  to,  the  object  of  the  bill  was  the  single  one 
of  executing  the  trusts  of  the  will ;  and  it  was  contended  that 
the  defendant  the  purchaser  having  entered  into  a  contract 
under  circumstances  amounting,  according  to  the  case  made 
by  the  bill,  to  a  fraud,  was  to  be  considered  as  a  trustee  for 
the  plaintiffs,  and  that  they  had  a  right  to  have  all  the  tmsts 
performed  in  one  suit ;  but  Lord  Eldon  held  otherwise,  and 
said  that  if  an  executor  having  a  power  to  sell,  agreee  to  sell 
to  A.  B.,  a  bill  cannot  be  filed  against  A.  &.,  and  also  againBt 
the  executor  for  an  administration  of  the  estate ;  and  yet  in 
that  case  the  claim  of  the  plaintiff  for  each  species  of  relief 
arises  under  the  same  instrument.  And  so  in  Turner  v. 
Robinson^  now  under  consideration ;  it  is  true  that  the  claim  of 
the  pluntiffs  to  both  descriptions  of  relief,  arose  under  the  same 
instrument,  but,  as  in  Sahidge  v.  Hyde^  the  relief  sought 
against  one  set  of  defendants  was  totally  different  from  ^at 
sought  against  the  others ;  and  in  fact  there  was  no  privity 
between  the  cases  beyond  that  which  was  derived  from  the 
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i  eilcttiiitenca  of ^tlie  cUm  o£  the  ybintiffagoMi etoh    MulU^iu- 

jNtitf  beittg  Ibuiided  opon  tiatr  aame  will,'  which  ia  fact  « ^ — ' 

f^raled  diffisrently  upon  the  different  estotefly  namely,  ia  the 
caae  •£  one  tatate  hy  np|inaaimiwt»  juid  ia  thattoC  the  /oiher 
hy  taatannntary  diapoaitioiiA  '> 

It  may  be  observed  here,  that  the  ab«fe  obeerrakioiia  vfon 
the  ofMiiion  of  Sir  John  Leaoh,  in  TVm^.v.  Eabiman,  ap- 
pear to  be  in  accordance  with  tho  opinioa  of  the  pieaNit 
Vioe-Chanoellor  (Sir  L.  Shadwell);  who^  upon  Turner  y. 
RMkHm  being  cited  belbie  him,  upon  the  aigumflntof  a 
for  multifanooanees,  said  that  he  oouU  not  coin- 
I  with  the  decision  in  that  case,  as  he  could  not.see  how 
a  perscm  interested  in  the  personal  estate  of  two  testa- 
tors oovid,  consistently  with  the  rales  of  the  Couxiy.  unite  the 
two  estates  in  the  same  snit(r). 

But  although  you  cannot,  in  geneval,  join  the  adminis-  Unless  tlie  sane 

tratioti  of  the  estates  of  two  different  persons  in  the  saaie  pvties  are  in- 

terested  under 
suit,   where    the  parties    interested    in  such    estates    are  both; 

different,  yet  where  the  same  parties  claim  the  benefit  of 
both  estates,  and  they  are  so  connected  that  the  account 
of  one  cannot  be  taken  without  the  other,  the  joinder  of  'ounu  ci^ot 
them  IB  the  same  suit  will  not  be  multifarious;  thus,  be  taken  without 
where  A.  died  intestate,  leaving  infant  children  and-  a  cl^is?^ 
widow,  who,  without  taking  out  administmtion  te»  the  intes- 
tate, possessed  his  aasete  and  died,  having  befueathed  her 
penoaal  estate  te  the  children,  and  appointed  B.  and  C.  her 
•xeeuters ;  upon  which  D.  having  taken  out  admimstration  te 
the  original  intestate,  hffon|^t  aa  actioa  against  B,  and  C. 
as  exeooturs  of  the  widow,  te  recover  what  she  had  received  of 
the  intestete's  estate ;  whereupon  B.  and  C,  together  with  the 
children,  filed  a  bill  against  D.  to  restraia  the  action,  and  to 
have  proper  accouato  taken  of  the  aasete  both  of  the  inteatate, 
and  of  the  widow,  a  demurrer  finr  multifariousness,  put  in  by 
D.  because  it  prayed  an  account  of  both  estotes^  in  oneof  which 
only  (that  of  the  inteetote),  the  defendant  was  iatevested, 
was  ovemiled;  the  Vice-Chaneellor  observing  that  the 
executors  of  the  mother  had  a  right  to  have  an « account 
taken  of  the  estete  which  they  represented,  and  that  the 
(r)  Marcos  v.  Pcbrer,  2  Sim.  S80,  n.,  vid$  etiam,  Dunn  v,  Dunn,  ibid  920 . 
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Mnl^uioiii-     infant  plaiAtiffi  bad  a  righl  to  file  a  bill  agaaast  D.,  wbo 

^    waa  Iheir  traatee,  for  tha  piarpoaa  of  reatraining  bim  from 

proceeding  in  the  action  to  the  fruits  of  which  it  was  alleged 

that  they  alone  were  entitled ;  and  that  D.^  hy  biinging  ao- 

tiona,  had  implicated  himaeif  with  the  estate  of  the  mother, 

BO  that  the  Court  could  not  administer  relief  with  referanoe  to 

that  actioui  unless  the  account  of  the  mother's  estate  was 

taken  («). 

Bills  against  In  the  case  of  Salvidge  ▼.  Hyde^  above  referred  to,  a 

parties  clairoiog  djgtinction  was  pointed  out  by  Lord  Eldon,  whieh  is  im- 

under  sub-con-  ^  •'  '        , 

tracts,Dot  muJti-  portant  in  the  consideration  of  this  subject.    It  will  be  reeol- 

farioas.  lected  that  it  was  a  bill,  by  persmis  interested  under  a  will, 

to  set  aside  two  contracts,  one  of  which  had  been  entered 
into  by  the  trustees  for  sale  of  an  estate  to  one  of  their  own 
number,  and  the  other  for  the  sale  of  another  estate  to  a 
person  of  the  name  of  Laying ;  and  Lord  Eldon,  althou^  he 
thought  that  the  object  .of  setting  aside  the  contract  entered 
into  with  Laying  could  not  be  embraced  in  a  bill  to  set  aside 
the  contract  entered  into  with  the  trustee,  yet  held  that  if 
the  trustee  had  purchased  for  himself,  and  then  Laying  had 
bought  the  same  estate  of  him,  the  case  would  have  been 
di£Ferent.     From  this  it  may  be  deduced,  that  the  objection 
to   making  separate  contncts  for  different  things  entered 
into  by  separate  parties,  the  subject  of  the  same  suit  does  not 
apply  to  making  persons  claiming  under  sub-contracts  parties 
to  the  same  bill,  either  to  enforce  or  set  aside  the  original 
contract. 
Bills  for  specific       h  should  be  noticed  here,  that  wh««  the  right  of  a  party 
mast'TO^'pny     ^  ^^  ^P<^  ^^  Court  for  specific  relief  against  another  is  so 
relief  against       incumbered  that  he  cannot  assert  his  own  right  till  he  has 
prior  iDcan^^     got  rid  of  that  incumbrance,  he  cannot  include  the  object  of 
braaces.  getting  rid  of  the  incumbrance,  in  a  suit  for  the  specific  relief 

which,  but  for  that  incumbrance,  he  would  be  entitled  to; 
and  that,  if  he  attempt  to  do  so  by  the  same  suit,  his  bill  will 
be  multifiuious.  Thus  it  was  held  by  Lord  Eldon  that,  when 
a  bill  is  filed  for  a  specific  performance,  it  should  not  be 
mixed  up  with  a  prayer  for  relief  against  other  persons  clalm- 

(f)  LewiR  V.  Edmund,  6  Sim.  351. 
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iag  an  inttiMt  in  tbe  tetale  ;  aii44hal  if  tiiera  w  a  title  in    Multifiuious- 


ness. 


Other  persons  which  the  plaintiff  is  hound  to  get  in,  he  should 

iile  a  hill  for  .specific  performanoe  only,  and  should  fortify  the 

delect  in  his  title,  hy  such  means  as  he  can,  so  as  to  he 

enaUed  to  complete  it  hy  the  time  when  the  contract  will  b^ 

enfiyroed(/).     The  same  doctrine  was  also  acted  upon  by  Bill  for  partition 

Lord  Redesdale^   in  Whaley  y.  Dawson  {u),   the  facts   of  speciiJ^E^?^ 

which  case  were  these  ^— A  Wll  was  first  filed  afainst  the  ??•*"**  a  pOTon 

interestod  in 
Dawsons  for  a  partition^  and  in  their  answers  to  diat  bill  onfe  share  only. 

they  insisted  that  there  had  already  been  a  parol  partition ;  in 
evidence  of  which  they  stated,  among  other  circumstances^ 
that  a  lease  had  been  made  by  the  plaintiff,  to  a  person  of 
the  name  of  Carraher^  of  the  part  which  had  been  allotted  to 
him ;  that  this  lease  was  made  at  an  undervalue,  whereby  the 
valne  of  the  whole  estate  would  be  injured  if  there  should  be  a  new 
partition ;  and,  therefore,  they  insisted  that  there  could  be  no 
new  partition  as  long  as  the  lease  subsisted.  In  consequence 
of  this  statement  the  plaintiff  amended  his  bill  by  making 
the  lessee,  Carraher^  a  defendant,  and  praying  that  the  lease 
might  be  set  aside  for  fraud;  whereupon  the  original  de- 
fendants demurred  to  the  amended  bill  for  multifuriousnesSf 
and  Lord  Redesdale  allowed  the  demuirer,  saying  that  the 
plaintiff  ought  to  have  filed  his  bill  against  Carraher  only, 
and  got  rid  of  his  lease,  and  that  then  he  might  haye  filed  a 
bill  for  a  partition ;  ''  this  is  the  very  case  which  the  rule  of 
the  Court  is  intended  to  avoid,  the  Dawsons  are  not  to  be 
involved  in  the  litigation  of  the  question,  whether  this  lease 
is  to  he  set  aside  or  not.  .  There  may  be  collateral  issues 
upon  it,  and  after  all  Mr.  Whaley  may  not  be  able  to  get  lid 
of  the  lease,  and,  if  he  cannot,  he  can  have  no  new  partition/' 

The  principle  which  renders  it  improper  to  mix  up,  in  the  -^ —  for  the  in- 
same  bill,  demands  against  different  persons  arising  out  of  *>atlfnt"aumot 
distinct  transactions,  renders  it  improper  to  include  in  one  suit  include  in- 
separate  infringements  of  the  same  patent,  by  different  defend-  diff^nf  de-  ^ 
ants(o);  and  for  the  same  reason,  where  a  copyright  has   fendants. 
been  infringed,  bills  must  be  filed  against  each  bookseller 

(0  Mole  9.  Smith,  Jac.  494.  (o)  Dillv  v.  Doig,  2  Ves.  Jan. 

(u)  2  Sch.  &  Lef.  367.  486. 
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Multiliviow-    taking  spnrioiifl  copies  for  sale  (x).     And  so  joint  and  Mpa- 
°^  rate  demands  cannot  be  joined  in  a  bill  (y)  :  and,  although 

BilU  for  iolnt  ^^^^  ^  ™^^  carries  on  three  businesses  he  may  be  sued  for 
and  teparate  de-  an  account  in  everj  one  of  them  ^mnAfy  yet,  if  he  is  a  sole 
dfarioti^  ™  *  trader  in  one  business,  and  has  a  partner  in  a  second,  and  two 
partners  in  a  third,  a  plaintiff  cannot  join  his  demands  against 
the  three  houses  in  one  bill  This  was  stated,  in  the  course 
of  the  arg^m^it,  in  Ward  r,  the  Dnke  of  Northum^ 
herland(a)y  in  which  the  question  of  mnltifhriousness,  in 
mixing  joint  and  separate  demands  in  one  bill,  was  very  fully 
discussed.  In  that  case,  the  plaintiff  was  tenant  to  the  pre- 
ceding Duke  of  Northumberland,  and  the  defendants,  the 
existing  Duke  and  Lord  Beverley,  were  his  executors,  and 
the  bill  was  filed  against  them,  as  such  executors,  for  an 
account  of  dealings  between  the  plaintiff  and  the  deceased 
Duke,  and  for  satisfaction  of  the  plaintiff's  demands  out  of 
his  assets ;  the  bills  abo  prayed  an  account  against  the  exist- 
ing Duke,  as  the  heir-at-law  of  the  late  Duke,  of  dealings 
between  him  and  the  plaintiff  since  the  death  of  the  late  Duke. 
To  this  bill  the  two  defendants  put  in  separate  demurrers ;  that 
of  the  Duke  was  in  these  words :  ''  For  that  the  complainants, 
in  and  by  the  said  bill  of  complaint,  have  made  a  demand 
against  both  the  defendants  jointly,  as  executors  of  the  late 
most  noble  Hugh  Duke  of  Northumberland,  and  have  also 
thereby  sought  relief  against  this  defendant,  Hugh  Duke  of 
Northumberland  personally  upon  a  separate  and  distinct  claim, 
to  which,  as  executor  of  the  late  Duke  of  Northumberland, 
if  at  all,  he  is  not  liable ;  wherefore,"  &c.  Lord  Beveriey's 
demurrer  was  as  follows  :  ''  For  that  the  said  bill  contains  in 
itself  parties  which  have  no  relation  to,  or  dependance  upon, 
each  other,  whereby  the  said  bill  is  drawn  to  unnecessary 
length ;  and  this  defendant,  if  he  should  be  compelled  to  make 
answer  thereto,  will  be  put  to  unnecessary  expenses,  contrary 
to  the  constant  practice  of  this  honourable  Court ;  wherefore,*! 
&c.  Both  these  demurrers  came  on  for  argument  together, 
and  were  allowed.    In  pronouncing  the  judgment  of   the 

(x)  Dilly  Vb  Ddg,  2  Ves.  jun.       (y)  Hairisonv.  Hogg,2  Ves.juo. 
486.  S23, 328. 

(a)  2  Anst.  469. 
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Court,  Sir  A.  MacdoMld,  L.C.B.,  raid,  **  Lord  Btverky  vdry    MmlcMkrious. 
justly  olrjectB  to  being  joined  io  a  euit,  a  conmderablo  part  of  °^ 

which  relates  merely  to  the  priyate  concerns  of  the  present 
Duke  and  has  no  oonneotion  with  the  eetate  of  their  testa* 
tor.  As  to  the  demuirer  of  the  Duke,  he  is  indeed  interested 
in  every  part  oi  the  bill,  but  in  different  characters :  in  the 
one,  he  «an  only  be  sued  jointly  with  his  co-executor ;  in  the 
other,  he  is  perfectly  distinct  from  him.  The  two  demands 
against  the  Duke  are  indeed  of  a  similar  nature,  but  per« 
fectly  distinct  and  unconnected ;  as  one  of  the  executors  oi 
his  father  he  has  a  right  io  object  to  that  estate  being  impli^o 
cated  in  a  litigation' concerning  his  own  affairs." 

>   It  is  to  be  observed  that  the  objection  on  account  of  mniti-  ^^  bills  to  es« 
larionsness  will  only  apply  where  a  plaintiff  claims  several  right'agamst^ 
matters  of  different  natures  by  the  same  bill ;  and  that  where  defendaou 
one  general  right  only  is  claimed  by  the  bill,  though  the  ioteresf."  ^ 
defendants  have  separate  and  distinct  interests,  a  demurrer 
will  not  hold(^).     As  where  a  person  claiming  a  general  right  3^]]  toeitablith 
to  the  sole  fishery  of  a  river,  files  a  bill  against  a  number  of  per-  a  right  to  a 

sons  claiming  several  rights  in  the  fishery,  as  lords  of  manors,  |^*     . 

oecupiers  of  lands  or  otherwise  (c) ;  so,  in  a  bill  for  duties,  the 
city  of  London  were  permitted  to  bring  several  of  the  persons 
before  the  Court,  who  dealt  in  those  things  whereof  the  duty 
was  claimed,  to  establish  the  plaintiff's  right  to  it;  and  where 

the  lord  of  a  manor  filed  a  bill  against  more  than  thirty  forcom- 

tenants  of  the  manor,  freehdders,  copyholders  and  l^tam*  missioos  to 
holders,  who  owed  rents  to  the  lord,  but  had  confused  the  ^^^^^  ^"""^ 
boundaries  of  their  several  tenements,  praying  a  commission 
to  ascertain  the  boundaries,  and  it  was  objected,  at  the  hearing, 
that  fthe  suit  was  improper,  as  it  brought  before  Ike  Cburt 
many  parties  having  distinct  interests,  it  was  answered  that 
the  lord  claimed  one  general  right,  for  the  asseition  of  which 
it  was  necessary  to  ascertain  the  sevend  tenements ;  and  a 

decree  was  made  accordingly  {d).     Upon  the  same  princ^le  for  tithes. 

it  is  that  one  suit  is  entertained  for  titibes  against  several 
parishioners.    Suits  of  this  aatttre,  however^  miut  all  bs  Her 


g 


(h)  Lord  Red.  147.  (d)  Magdalen  CoU.  v.  Alhiil,  Lord 

(e)  Mayor  of  York  ».  PilkiMloa,    Red.  148,  n, 
l^tk.  282,  cited  ibid. 
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Multifarioat- 
nes8. 


Bills  against 
persons  claim- 
ing different 
rights  in  dis- 
tioct  characters 
will  be  multi- 
farious. 


against 

trosliees  for  a 
public  and  pri* 
vate  charity. 


Bills  cannot  be 
filed  against  one 
person  for  sepa- 
rate and  distinct 
causes. 


objects  of  the  same  nature ;  and  if  a  bill  is  filed  against  sere-* 
ral  defendants  for  objects  of  a  different  nature,  although  the 
plaintiff  claims  them  all  in  the  same  character,  it  will  be  mul- 
tifarious ;  thus,  if  a  parson  should  prefer  a  bill  agsiifst  several 
persons,  vis.  against  some  for  tithes  and  against  others  for 
glebe,  it  would  be  liable  to  dennurer ;  and  so  if  the  lord  of 
a  manor  were  to  prefer  one  bill  against  divers  tenants  for  seve* 
ral  distinct  matters  and  causes,  such  as  common,  waste,  seveiul 
piscary,  &c.,  this  would  be  wrong,  though  the  fbundation  of 
the  suit,  viz.  thd  manor,  be  an  entire  thing  (e). 

Upon  the  same  ground,  in  the  case  before  referred  to  of 
Ward  V.  the  Duke  of  Northumherlandy  the  reason  given  by 
the  Court  for  allowing  the  demurrer  of  the  Duke  'was,  that, 
although  he  was  interested  in  every  part  of  the  bill,  he  was  so 
in  different  characters,  and  the  demands  against  him  were 
perfectly  distinct  and  unconnected ;  and  that,  as  one  of  the 
executors  of  his  father,  he  had  aright  to  object  to  his  ftfth^'s 
estate  being  implicated  in  a  litigation  concerning  his  own 
affuiv.  And  where  an  information  was  filed  against  a  public 
corporation,  stating  that  the  corporation  was  seizisd  of  real 
estates  for  the  purpose  of  public  utility,  aUd  of  other  real 
estates  in  trust  for  private  charity,  and  that  the  defendants 
had  sold  part  of  the  first-mentioned  estates,  and  were  selling 
the  remainder,  charging  also  a  general  misapplication  of  the 
funds  of  the  charity,  and  praying  an  injunction  to  restrain  the 
first,  and  the  Court's  regulation  of  the  latter,  a  demurrer  for 
multifariousness  was  allowed  (/). 

It  is  to  be  remarked  that  the  noble  and  learned  author 
of  the  treatise  on  pleadings  in  the  Court  of  Chancery 
appears  to  confine  the  meaning  of  multifariousness  to  cases 
where  a  plaintiff  demands  severid  matters  jof  different  natures 
of  several  defendants  by  the  same  bill  (g) ;  but  in  the  Attorney" 
general  r,  the  Ooldtmithe*  Company  (A),  Sir  L.  Shadwell, 
V.  C,  says,  ^*  I  apprehend  that,  besides  what  Lord  Redesdale 
has  laid  down  upon  the  subject,  there  is  a  rule  arising  out  of 
the  constant  practice  of  the  Court,  that  it  is  not  competent 


(tf)  Beriie  v.  Harris,  Hardres,  SS7. 
(J  )  Attorney-General  v.  the  Cor* 
poratioQ  of  Carmaithcn,  Coop.  SO. 


(g)  Lord  Red.  147« 
(h)  6  Sim.  670«-S. 
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wlieie  A.  is  sole  plaintiff  and  B.  is  sole  defendant,  for  A.  to  !  MaltiiarioiiB* 
unite  in  his  bill  against  B.  all  sorts  of  matters  wberein  they    %. 
may  be  mutually  concerned.     If  such  a  mode  of  proceeding 
were  allowed,  we  should  have  A.  filing  a  bill  against  B.,  pray- 
ing to  foreclose  one  mortgage ;  and,  in  the  same  bill,  praying 
to  redeem  another,  and  asking  many  other  kinds  of  relief  with 
respect  to  many  other  subjects  of  complaint/'     In  that  ease 
the  information    against    the    Company  stated    that  there  Bilk  cannot  be 
was  a  charity  for  the  benefit  of  young  men  being  free  of  the  corporation  for 
Company,  and  then  alleged  that  divers  other  bequests  had  been  ciu^Qct  chari- 
made  to  the  Company  for  the  purpose  of  making  loans  to 
young  men  for  their  advancement  in  business  or  life,  and 
prayed  that  the  first-mentioned  charity,  and  all  other  (if  any) 
like  giffai  and  bequests  to  the  Company  might  be  established, 
and  that  the  due  performance  of  the  charitable  trusts  might 
be  en£»rced  for  the  future,  &c.,  and  the  Vice-Chancellor,  upon  a 
demunrer  being  put  in  to  the  information  because  it  was  exhi- 
bited far  several  and  distinct  matters  which  ought  not  to  be 
joined  together  in  one  information,  held  the  information  to  be 
multifarious,  and  allowed  the  demurrer (t). 

It  should  be  noticed  that,  in  the  above  case,  there  was   F°^^  they  are 
.  ,  ,         ,  -  homogeneous. 

nothing  m  the  information  to  show  that  the  character  of  the 

bequests  was  homogeneous^  and  that  his  Honour  held  that  if 

there  had  been  any  allegation  to  show  that  they  were  of  that 

character,  although  there  might  be  minute  differences  between 

the  bequests,  they  might  all  have  been  comprised  in  the  same 

information ;  as  in  the  case  of  the  Attorney -general  v.  The 

Merchant    Tailors'    Company  (ifc),    where  the  information 

prayed  the  establishment  or  regulation  of  a  great  number  of 

different  charitable  gifts,  which  were  stated,  in  the  infomui- 

tion,  to  have  been  made  to  the  Company,  by  way  of  bequest 

or  otherwise,  on  trust,  to  lend  out  the  same  to  freemen  of  the 

Company,  or  upon  some  other  like  or  corresponding  trust,  for 

the  benefit  or  advancement  of  freemen  in  trade  or  businsss. 

The  number  of  charities  in  respect  of  which  the  relief  was 

sought  by  the  information  was  eight ;  but  as  they  were  to  be 

applied  mainly  and  substantially  for  the  same  objects,  and  it 

appeared  upon  the  information  that,  owing  to  the  minuteness 

(0  6  Sim.  670—5.  (k)  5  Sim.  288. 
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Of  the  Bill: 


Multifftriout- 

ness. 
^- V ' 


Bills  to  perpe- 
tuate testimony, 
and  for  other 
purposes. 


• for  com- 
missions to  exa 
mine  witnesses 
in  different 
actions. 


of  the  Bmni,  each  of  them  could  not  be  administered  as  the 
donors  pointed  out,  the  Vice-Chancellor  thoughc  that  the 
Court  ought,  at  the  hearing,  to  deal  with  them  conjointly, 
and  that  the  information  was  not  multifarious  (Q. 

Upon  the  same  principle,  it  has  been  held  that  where  mat- 
ters are  joined  in  the  same  bill  which  require  the  publication 
of  the  depositions  of  the  same  witnesses  at  one  time,  and 
other  depositions  from  them  at  a  subsequent  time,  the  bill  will 
be  multifarious.      Thus,  in  Dew  v.   Clarke  (m),  where  the 
objects  of  the  bill  were  to  perpetuate  the  testimony  of  wit- 
nesses, and  also  to  obtain  immediate  relief,  founded  upon  the 
evidence  of  the  same  witnesses,  a  demurrer  for  multifarious- 
ness was  allowed.    And  so  where  a  bill  was  filed  for  a  commis- 
sion to  examine  witnesses  abroad,  in  support  of  the  plaintifiTs 
case  in  two  separate  actions  at  law,  which  had  been  brought 
^^inst  him  by  the  same  person  for  libel,  and  for  an  injunction 
in  the  meantime,  a  demurrer  for  multifariousness  was   al- 
lowed (n).     With  reference  to  the  last  point,  it  is  to  be  ob- 
served, that,  in  the  case  of  Kensington  v.   White  (p)^  the 
Court  of  Exchequer  held  that  a  bill  to  restrain  a  plaintiff  at 
law  from  proceeding  on  %.y^  different  policies  of  insurance 
effected  on  different  ships,  between  the  same  parties,  was  not 
demurrable    to   for   multifariousness;    but,    in   Shackell  y. 
Macauley,   the   Vice-Chancellor   (Sir  J.   Leach)   said  that 
the  report  of  that  case  was  too  loose  to  afford  any  princi- 


(0  Attorney-General  v.  Merchant 
Tailors'  Company »  1  M.  &  K.  189. 
It  is  to  be  noticed  that  in  the  above 
case,  the  charities  respecting  which 
the  information  had  been  filed, 
amounted  in  number  to  eight,  and 
that  one  of  the  grounds  of  demurrer 
was,  that  there  was  a  defect  of  par- 
lies, because  it  appeared  that  the  in* 
tereat  of  one  of  the  sums  was  to  be 
paid  to  another  company,  which  com* 
pauy  it  was  iDsisted  ought  to  have 
been  made  a  party  to  the  is  forma- 
tion, but  the  Vice-chancellor  held 
otherwise,  and  orermlied  the  de- 
murrer, as  well  upon  that  ground  as 
upon  the  ground  of  multifariousness. 
The  case,  however,  was  afterwards 
brought  before  Lord  Brougham,  Ch., 


upon  appeal,  when  his  Lordship 
agreed  with  the  Vice-Chancellor 
upon  the  question  of  multifkrioas- 
ness,  and  held  that,  had  the  informa- 
tion been  confined  to  seven  branches 
of  the  charity,  there  could  have  been 
no  objection  to  it;  but  he  thought 
that  with  reference  to  the  eighth  cha* 
rity,  the  other  company  ought  to 
have  been  before  the  Court ;  but,  as 
the  addition  of  them  as  parties  might 
render  the  suit  multifarious,  leave 
was  given  to  amend  the  information 
by  striking  out  the  matter  relating  to 
that  charity. 

(m)  1  S.  6c  S.  108. 

(n>  Shackell  v.  Macaulay,  2  S.  & 
S.  79. 

(o)  3  Price,  104. 
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pie,  and  that  underwriting  canseB  are  not  to  be   relied  upon     MuUifarious- 
as  furnishing  general  rules  (p),  . 

From  the  above  cases  it  may  be  deduced  that  a  plaintiff  Where  the  dif- 
cannot  join  in  his  bill,  even  a^iiist  the  same  defendant,  mat-   are^homo^^^ae- 
ters  of  different  natures,  although  arising  out  of  the  same  ous  in  their  na- 
transaction ;  yet,  when  the  matters  are  homogeneous  in  their  Jj"*   itif"-  "^' 
character,  the  introduction  of  them  in  the  same  bill  will  not 
be  multifarious ;  and  it  is  to  be  observed  that  this  distinction 
will  not  be  affected  by  the  circumstance  of  the  plaintiff  claim-  Plaintiff  may 
ing  the  same  thing  under  distinct  titles,  and  that  the  state-  right  by  diffe- 
ment  of  such  different  titles  in  the  same  bill  will  not' render  it  '^Qt  tides, 
multi&rious.     Thus,  where  a  bill  was  filed  for  tithes  by  the 
rector  of  a  parish  in  London,  in  which  the  title  was  laid  under 
a  decree  made  pursuant  to  the  37th  Hen.  8,  c.  12,  by  which 
payment  of  tithes  was  decreed  in  London  at  the  rate  of  2  «.  9d. 
in  the  pound  on  the  rents,  with  a  charge  that  in  case  such 
decree  should  not  be  deemed  binding,  the  plaintiff  was  entitled 
to  a  similar  payment,  under  a  previous  decree,  made  in  the 
year  1535,  and  confirmed  by  the  same  act;  and  in  case  nei- 
ther of  the  said  decrees  were  binding,  the  bill  charged  that 
the  plaintiff  was  entitled,  by  ancient  usage'  and  custom  from 
time  immemorial,  to  certain  dues  and  oblations   calculated 
according  to  rent  at  2$.  9d,  in  the  pound,  &c.,  a  demurrer 
for  muhifariousness  was  overruled  {q). 

As  a  bill  by  the  same  plaintiff  against  the  same  defendant  Bills  by  several 
for  different    matters  would  be  considered  multifarious,  so,  claimipg  dis- 
d  fertiori,  would   a  bill  by    several  plaintifls,   demanding 
distinct  matters,  against  the   same   defendants  (r).     Thus,- 
if  ao  estate   is  sold    in    lots  to  different  purchasers,   the  By  purchasers 
purchasers      cannot  join     in    exhibiting    one  bill    against  of  different  lou 

(p)  It  is  submitted,  however,  that  plea  and  the  same  judgment  in  Court, 

the  demurrer  of  the  Court  of  £x-  such  actions  may  be  consolidated, 

chequer  may  be  su]>ported  upon  the  Cecil  v,  Brigges,  8  T.  R.  619 ;  Brown 

ground  suggested  in  the  course  of  v.  Dixon,  1  T.  R.  874. 
Uie  argument,  namely,  that  according        {q)  Owen  v.  Nodin,  M'Lel.  238, 

to  the  rules  of  courts  of  law,  where  IS  Price,  478  S.  C. 
there  are  several    actions  by  and        (r)  Jones  v.  Garcia,  del  Rio.  1 

against  the  same  parties,  of  such  a  Turn.  Ac  R.  SOI. 
nature  that  there  may  be  the  same 

VOL.  I.  G^ 
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Alttltirarioiu-     the  Tendor,   for  a  specific   performance;    for  each  party's 
'  case  would  he  distinct,   and  there  must  be  a  distinct  bill 

upon  each  contract  (<).  Upon  the  same  principle,  where  the 
heir  and  next  of  kin  of  an  inteBtate,  who  was  an  intuit,  was 
joined  with  his  sister,  who  was  the  other  next  of  kin,  as  plain- 
Bill  by  heir  and  tiff  in  a  bill  against  the  widofw,  who  had  taken  out  adminis- 
real  uid  TCr-°'  tration  to  the  intestate's  effects,  and  had  also  taken  possession 
sonal  estate  of  the  real  estate,  as  guardian  to  the  infant  heir  for  an  account 
^        ^  both  of  the  real  and  personal  estate.  Sir  L.  Shadwell,  V.  C, 

allowed  a  demurrer  for  multifariousness,  on  the  gpronnd  that  the 
interests  in  the  real  and  personal  estate,  were  distinct  from 

^By  impro-    each   Other  (0*     And  so  where  a  lay  rector  and  the  ricar 

priate  rector  and  joined  as   plaintifis  in  a  suit,   praying  that   the  occupiers 
due  to  each.        might  account  to  them  for  the  tithes  respectively  doe  to 
them,  the  Vice-Chancellor  (Sir  J.    Leach)  allowed  a  de- 
murrer for  multifariousness,  because   they  had    sought  an 
account  of  the  tithes  respectively  due  to  them,  which  were 
Unless  they        distinct  matters.    His  Honour,  however,  observed  that  it  might 
wHiw  to  t*he^  have  been  otherwise,  if  the  plaintiffs  had  alleged  that  they  to- 
tame  tithes.        gether  were  entitled  to  all  the  tithes,  and  had  prayed  a  general 
account  (tt).     And  it  has  been  decided  that  a  bill  does  not 
become  multifisrious  because  all  the  plaintiff  are  not  interested 
Not  neceftsaiy     to  an  equal  extent ;  as  in  Knye  v.  Moore  (v),  where  a  bill  was 
tiffs  shooirbe     ^^  ^J  ^  ^^inan  and  her  children  to  compel  the  delivery  up 
cqu^ly  inters      of  a  deed  by  which  die  defendant  had  made  a  provision  for  the 
woman  (with  whom  he  had  cohabited),  and  her  children,  and 
which   had   been  executed  in  pvrsnaace  of  an  agreement, 
whefeby  he  was  bound,  besides  the  execution  of  the  deed, 
to  pay  to  the  woman  an  annuity  fat  her  life,  an  account  of 
which  was  also  sought  by  the  bill ;  it  was  objected  iqx>n  de- 
murrer that  the  bill  was  multifarious,  because,  besides  seek- 
ing the  performance  of  the  agreement  under  which  the  mother 
alone  was  entitled,  it  joined  to  that,  the  claim  for  the  deed  in 
whieh  she  was  interested  jointly  with  her  children;  but  the 

(«)  Cowper.  Ea  PI.  182.  (u)  Exeter  College  v.  Rowland, 

it)  Dunn  V.  Dunn,  2  Sim  829,    Mad.&  Geld.  94. 
»Hi#  ««w»i,Maud  V,  Acklom,  ib.  SSl.         (•)  1  S.  &  S.  61. 
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Vice-Chaaoellor  (Sir  J.  Leach)  thought  that  the  whole  cafe  '  Multifarioiu- 
of  the  mother  being  properly  the  subject  o£  one  bill,  the  suit  °^' 

did  not  become  multifariooB,  becaiue  all  the  plaintiffB  wera 
not  interested  to  an  equal  extent  (w). 

And  so  where  seyeral  persons  claim  mder  one  general  right.  Several  persons 
they  may  file  one  bill  for  the  establishment  of  that  right,  without  ^nlerowgfiii^ 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although  ral  right. 
the  title  of  each  plaintifF  may  be  distinct;  thus,  in  Powell  v.  the 
£arl  of  Powit(x)f  where  the  freehold  tenants  of  a  lordship 
baying  rights  of  common  over  certain  lands,  the  lord  approved 
parts  of  the  common  lands  and  granted  them  to  other  per- 
sons ;  but  the  tenants  prostrated  the  fences,  upon  which  actions 
of  trespass  were  brought  against  them,  and  they  filed  a  bill  As  in  bill  of 
in  the  Court  of  Exchequer,  in  the  nature  of  a  bill  of  peace,  P^&ce. 
against  the  lord  and  his  grantees,  to  be  quieted  in  the  enjoy- 
ment of  their  commonable  rights ;  a  general  demurrer  was 
overruled,  the  Court  being  of  opinion  that  the  objection  that 
the  plaintiffs  might  each  have  a  right  to  make  a  separate 
defence  to  the  actions  at  law,  was  not  valid,  as  there  was 
one  general  question    to  be  settled,  which    pervaded    the 
whole  (f). 

The  proper  way  in  which  to  take  advantage  of  multifa-  Multifarioos- 
riousness  in  a  bill  is  by  demurrer,  and  it  is  too  late  to  object  »^  °^y  ^ 
to  a  suit  on  that  ground  at  the  hearing  (z).     It  seems,  how-  demurrer  or 
ever,  from  the  report  of  the  Master  of  the  Rolls'  judgment  in  answer. 
Greenwood  v.  Churchill  (a),  that  the  objection  may  be  taken 
by  answer,  and  that  though  the  defendants  are  precluded  from 
raising  the  objection  at  the  hearing,  the  Court  itself  will  take  Court  itself 
the  objection,  if  it  tMnks  fit  to  do  so,  with  a  view  to  the  order  JS^ob^So^ 
and  regularity  of  its  proceedings. 


Great  care  must  be  taken  in  framing  a  bill  that  it  does  not     Scandal  and 
contain  statements,  or  charges  which  are  scandalous  or  imper-   ,"°1*'^°^°^', 

(w)  Vide  observations  on  this  case  some  have  no  interest  at  all,  ante, 

in  Dunn  v,  Dunn,  2  Sim.  889.  Parties. 

(x)  1  Y.  &  J.  169.  (s)  Ward  v.  Cooke,  .5  Mad.  122, 

(y)  In  cases  of  multifariousness  Wynne  v.  Callander,  1  Russ.  293. 

in  bills  by  several  plaintiiTs  where        (a)  1  M.  fie  K.  559. 

0  6  2 
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Of  the  Bill: 


Scandal  and 
impertinence. 


Defmirion  of 
scandal. 


Nothing  is 
scandalous 
which  is  mate- 
liaL 


tincnt,  for,  if  it  does,  it  may  be  objected  to  by  tbe  defendant ; 
and  if  upon  reference  to  a  Master  of  the  Court,  to  inquire 
into  the  foundation  of  such  objection,  he  should  report  that 
the  bill  does  contain  matter  criminal  or  scandalous,  or  not 
pertinent  to  the  subject  of  litigration,  such  parts  will  be 
expunged  with  costs  to  the  party  aggrieved ;  and  it  is  said 
that  the  counsel  who  drew  or  signed  tbe  bill  shall  pay  such 
costs. 

Scandal  consists  in  the  allegation  of  anything  either  in  a 
bill,  answer,  or  afiy  other  pleading,  which  is  unbecoming  the 
dignity  of  the  Court  to  hear,  or  is  contrary  to  good  man- 
ners, or  which  charges  some  person  with  a  crime  not  neces- 
sary to  be  shown  in  the  cause  (c) ;  to  which  may  be  added 
that  any  unnecessary  allegation  bearing  cruelly  upon  the 
moral  character  of  an  individual  is  also  scandalous  (</)• 

There  are  many  cases,  however,  in  which,  though  the 
words  in  the  record  are  very  scandalous,  and  highly  re- 
flecting upon  the  party,  yet  if  they  are  material  to  the 
matter  in  dispute,  and  tend  to  a  discovery  of  the  point 
in  question,  they  will  not  be  considered  as  scandalous ; 
for  a  man  may  be  stated  on  the  record  to  be  guilty  of  a 
very  notorious  fraud,  or  a  very  scandalous  action,  as  in  the 
case  of  a  brokerage  bond  given  before  marriage  to  draw  in 
a  poor  woman  to  marry,  or  in  the  case  where  a  man  Msely 
represents  himself  to  have  a  great  estate,  when  in  fact  he 
is  a  bankrupt ;  or  where  one  man  is  personated  for  another ; 
or  in  the  case  of  a  common  cheat,  gamester,  or  sharper, 
about  the  town ;  in  these,  and  many  other  instances,  it  may 
appear  to  be  very  scandalous,  and  not  fit  to  remain  on  the 
records  of  the  Court;  and  yet,  perhaps,  without  having 
an  answer  to  this  very  matter,  the  party  may  lose  his 
right:  the  Court,  therefore,  always  judges  whether,  though 
matter  be  primd  facie  scandalous,  it  is  or  is  not  of  abscdate 
necessity  to  state  it ;  and  if  it  materially  tends  to  the  point  in 
question, .  and  is  become  a  necessary  part  of  the  cause  and 
material  to  the  defence  of  either  party,  the  Court  never  looks 


(c)  Prac.  R^.  t83. 


(a)  P.  Lord  Eldon  in  Coffin  tu 
Cowper,  6  Vcs.  514. 
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upon  thu  to  be  scandalous  (e).     Were  it  otherwise,  it  would  be     Scandal  and 
laying  down  a  rule  that  all  charges  of  fraud  are  scandalous,    impertinence, 
which  would  be  dangerous  if) ;  upon  this  principle,  therefore, 
it  has  been  held  that  in  a  bill  by  a  tesiator'-s  son  and  heir-at-  j^  |,*||,  ^^  -^^ 
kw  impeaching  the  will  on  the  ground  of  undine  influence  peach  instni- 
exercised  by  the  defendant    over  the    testator's   mind,    an  °^^^^  ^'   ^ 
allegation  that  at  a  time  specified  she  was  discovered  to  have 
been  engaged  in  a  criminal  conversation  with  the  testator, 
and  that  she  openly  cohabited  with  him  as  if  i^e  had  been  his 
wife,  was  considered  by  Sir  C.  Pepys,  M.R.,  as  not  scanda,- 
lous  or  impertinent ;  because,  supposing  an  action  to  be  tried 
at  law,  and  the  plaintiff  for  the  purpose  of  establishing  his 
title,  which  the  will  displaced,  were  to  endeavour  to  impeach 
the  validity  of  the  will,  upon  the  ground  that  it  had  been 
executed  under  undue  influence  exercised  by  the  female  de- 
fendant,  it  might  be  a  very  material  part  of  the  evidence 
that  she  had  many  years  ago  entered  into  a  criminal  conver- 
sation with  the  testator,  &c.  (g) 

And  so  it  has  been  determined,  that  if  a  bill  be  filed  by  a  To  remove 
cestui  qui  trust  for  the  purpose  of  removing  a  trustee,  it  is  ^™' jSo^s^to 
not  scandalous  or  impertinent  to  challenge  every  act  of  the  impute  corrupt 
trustee  as  misconduct,  nor  to  impute  to  him  corrupt  or  im*  'Q^^^^* 
proper  motives  in  the  execution  of  the  trust,  nor  to  allege   Or  to  allege 

that  his  conduct  is  the  vindictive  consequence  of  some  act  on  v^°4^^^^® 

4.    ,  ^  moUves. 

the  part  of  the  cestui  gut  trust,  or  of  some  change  in  his 

situation  (A).     It  is  to  be  observed,  however,  that  in  such  a 

case  it  would  be  impertinent,  and  might  be  scandalous  to 

state  any  circumstance  as  evidence  of  general  malice  or  per-  Secut  to  allege 

sonal  hostility,  without  connecting  such  circumstances  with  ^  MreonaV*^** 

the  acts  of  the  trustee  which  are  complained  of,  because  the  hostility. 

fact  of  a  party  entertaining  general  malice  or  hostility  against 

the  plaintiff,  affords  no  necessary  or  legal  inference  that  the 

conduct  of  the  trustee  in  any  particular  instance  results  from 

such  motive. 


(*)  Gill 
(/)  Fe 


Gilb.  For.  Rom.  207.  vids  ttiam  Lord  St.  John  v»  Lady  St. 

)  Fenhoulet   v.   Passavant,  John.  1 1  Ves.  526. 

2  Ves.  24.  {h)  Earl  of  Portsmouth    v.   Fel- 

(g)  Anon.  1  Mylnc  fie  Craig,  78*  Ijows,  5  Mail.  450. 
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Scandal  and         It  has  been  decided,  that  under  a  general  charge  of  immo- 

imper    ence.^  rality,  evidence  of  particular  instances  of  misconduct  may  be 

Or  to  state  par-  introduced  (t).     Where  therefore  such  evidence  can  be  made 

ticular  acts  of     ^gg  ^  under  the    general    charge,   the    specific  instances 

immorality  ,       .,  .^   .  ,  .,/,., 

where  they  may  should  not,  if  it  can  be  avoided,  be  introduced  mto  the 
be  proved  under  y^^w .  ^^us  it  is  improper  in  a  suit  which  is  founded  upon  the 
charge.  want  of  chastity  in  a  particular  individual,  as  in  cases  of  bills 

to  set  aside  securities  given  turpi  consideratione,  to  charge  par- 
ticular instances  of  levity  which  might  affect  the  character  of 
strangers,  and  to  fill  the  record  with  private  scandal ;  because 
evidence  of  those  particular  instances  may  be  given  undei 
the  general  charge  (A). 

From  what  has  been  said  before,  it  may  be  collected  that 
although  nothing  relevant  can  be  scandalous;  matter,  in  a 
bill,  may  be  impertinent  without  being  scandalous  (/). 
Definition  of  Impertinencies  are  delicribed    by  Lord  Chief  Baron  Gil- 

impertinence,  i^rt  to  be,  "  where  the  records  of  the  Court  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matter  of  fact,  which 
are  altogether  unnecessary  and  totally  immaterial  to  the 
matter  in  question  ;  as  where  a  man  will  tell  a  tale  of  a  tub, 
where  he  sets  forth  a  long  deed  which  is  not  prayed  to  be  set 
forth  t»  k4ec  verba,  where  he  stuffs  his  answer  with  long 
recitals  which  are  nothing  to  the  purpose,  as  where  a  bill  of 
revivor  is  brought,  and  the  party  will  set  forth  in  h4BC  verba, 
not  only  the  original  bill  and  answer,  but  the  whole  proceed- 
ings in  the  cause ;  whereas,  all  these  being  matters  of  record, 
and  of  which  the  party  hath  once  paid  for  copies,  he  ought 
not  to  pay  for  them  over  again,  nor  is  there  occasion  to  set 
them  forth  over  again  tn  h<BC  verba^  or  to  make  an  unneces- 
sary repetition  thereof,  for  they  ought  to  be  set  forth  veiy 
concise  and  short "  (fTt).  From  the  above  definition  it  will  be 
seen,  that  impertinence  is  the  same  description  of  fault  in 
pleadings  in  equity  which  in  those  at  common  law  is  denomi- 
nated surplusage^    This  at  law,  taken  in  its  laigest  sense, 

(0  Whaley  ».  Norton,  1  Vem.  (O  Fenhoulet   v.   Pamfant,  « 

483,  Clarke  v.  Periam,  2  Atk.  SSS,  Ves.  24. 

S87.  (m)  Gilb.  For.  Rom.  209. 

(It)  Clarke  v.  Fsriain,  uki  n^mi. 
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includes  the  introduction  of  unneceseaiy  matter  of  whatever     Scandal  and 

description,   and  includes  as  well  the  admission  of  matter    impertinence,^ 

wholly  ibreig^n,  as  well  as  of  matter  which,    though  not 

wholly   foreign,   does  not   require   to  be  stated^  or  which  The  same  as 

if  sUted,  should  be  so  with  conciseness  (»).      The  former  ^IJ^i^^i!!* 
'  ^  '  common  law* 

of  these  species  of  surplusage,  however,  is  what  OHaes 
more  properly  under  the  description  of  trnpertvntmee^  whilst  Distinction  be- 
the  latter  may  be  termed  prolixity^  The  attention  of  tween  imperti- 
the  reader  is  called  to  this  distinction,  because  some  differ*  p^^j^, 
ence  of  opinion  exists  concerning  the  consequence  of  intro- 
ducing superfluous  matter  of  the  latter  class  in  pleadsnga  in 
equity.  In  Lowe  y,  Williams  (o).  Sir  J.  Leach,  V.C,  ap« 
pears  to  have  considered  that  the  proper  check  to  abuses  of 
this  description  would  be  in  costs,  that  it  would  subject  a 
pleader  to  innumerable  difficulties,  if  relevant  matter  were  to 
be  deemed  impertinent,  wherever  it  is  less  concisely  ex- 
pressed than  the  nature  of  the  case  necessarily  requires;  and 
the  same  opinion  appears  to  have  been  adopted  by  Sir  W« 
Alexander,  L.C.B.,  in  Balby  v.  Williams  (p).  On  the 
other  hand,  in  SUick  v.  Evans  {q)y  Lord  Eldon  appean  to 
have  held  that  needless  prolixity  was  in  itself  impertinence, 
although  the  matter  should  be  relevant*  In  that  case  a 
motion  had  been  made  for  a  special  reference  to  the  Master 
to  tax  the  costs  of  a  prolix  schedule  which  the  Master  had 
reported  to  be  pertinent,  and  the  Lord  Chancellor  said,  ^*  the 
true  question  is,  whether  a  case  can  exist  in  which  ^  Master 
can  report  an  answer  to  be  pertinent,  but  that  he  cannot  do 
justice  without  a  special  reference  being  made  to  him  to 
inquire  into  some  prolixity  not  impertinent.  For  this  no 
authority  is  cited ;  and  if  I  decide  with  the  Master,  I  must 
decide  that  this  prolixity  is  not  impertinent,  which  I  should 
be  reluctant  to  do.  If  in  an  examination,  the  examinant 
sets  forth  tradesmens'  bills  at  length,  it  is  impertinent*  If 
pertinence  and  impertinence  be  so  mixed  that  they  cannot  be 
separated,  the  whole  is  impertinent.  So  a  prolix  setting 
forth  of  pertinent  matter  is  impertinent.''    The  same  opinion 

(n)  Stephens  on  Pleading,  422.  (p)  I  M'Lel.  &  Y.  M4« 

(o)  2  S.  &  S.  6r5— 6T7.  (?)  T  Price  2T8.  a. 

O  O  4 
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Of  the  Bill: 


Scandal  and 
impertinence. 


Scandal  or  im- 
pertinence not 
a  ground  for 
demurrer. 

How  taken 
advantage  of. 


Under  the  old 
practice. 


Under  the  new 
orders. 


Exceptions 
must  be  taken. 


was  afterwErds  adopted  by  the  Court  of  Exchequer,  in 
M* Morris  y.  Elliot  {r),  and  in  Gompertz  v.  Best^s)^  Lord 
Abinger,  (L.C.B.),  ufMm  a  question  of  a  Bimilar  nature,  said, 
'^  he  was  diapoBed  to  a^^ree  -with  Lord  Eldon  in  thinking  pro- 
lixity impertinence,  hot  tliat  it  waa  a  question  of  degree." 
With  reference  to  this  point  it  is  to  be  obserred,  that,  in  the 
orders  of  the  Court,  the  useless  repetitions  of  deeds  and 
writings  in  hac  verba,  canseless  recitals,  tautologies,  and 
multiplication  of  words,  are  enumerated  with  the  other  tm- 
pertmenceM  to  be  avoided  (t) ;  upon  the  whole,  however,  it 
must  be  admitted  that  it  is  difficult  to  lay  down  any  general 
rule  upon  the  subject,  and  that  the  question  whether  a  rele- 
vant statement  has  been  made  with  so  much  prolixity  as  to 
call  for  the  interference  of  the  Court,  further  than  the  expres- 
sion of  its  censure,  must  depend  on  the  circumstances  of  each 
particular  case. 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence, 
however  gross  it  may  be,  is  a  ground  of  demurrer,  it  being  a 
maxim  of  pleading  that  utile  per  inutile  non  vitiatur.  Where 
however  there  is  scandal  or  impertinence  in  a  bill,  the  de- 
fendant is  entitled  to  have  the  record  purified  by  expunging 
the  scandalous  or  impertinent  matter.  In  order  that  this 
might  be  done,  the  course  formerly  was  for  the  defendant  to 
move  the  Court  for  an  order  to  have  the  bill  referred  to  a 
Master  to  report  whether  it  was  scandalous  or  impertinent. 
This  reference  was  obtained  of  course,  and  being  general, 
without  specifying  the  particular  passages  objected  to  (t<), 
obviously  precluded  the  party,  whose  pleading  was  alleged  to 
be  scandalous,  from  exercising  any  judgment  upon  the  subject, 
much  less  from  submitting  to  have  the  objectionable  passages 
expunged.  To  remedy  this  a  regulation  has  been  made, 
under  which  no  order  can  be-  made  for  referring  any  pleading, 
or  other  matter  depending  before  the  Court,  for  scandal  or  im- 
pertinence, unless  exceptions  are  taken  in  writing,  and  signed 
by  counsel,  describing  the  particular  passages  which  are  con- 
sidered to  be  scandalous  or  impertinent,  nor  unless  such  order 


(r)  8  Price  674. 

(«)  1  Younge&  ColIyerllT. 


(0  Bessie's  Ord.  70, 1C6. 
(m)  inarr.43. 
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be  obtained  within  six  days  aflter  the  delivery  of  the  excep- 
tions (ar).  It  is  to  be  observed,  with  reference  to  the  form  of 
exceptions  for  impertinence  nnder  the  above  order,  that  it  has 
be«n  decided  that  one  exception  cannot  be  partially  allowed, 
and  therefore  if  part  of  an  exception  be  good,  and  the  rest  bad, 
the  whole  exception  most  be  ovenroled  (y). 

It  is  provided  by  the  above  order  that  when  any  order  is  made 
for  referring  an  answer  or  other  pleading,  or  matter  depending 
before  the  Court  for  scandal  or  impertinence,  the  order  shall  be 
considered  as  abandoned,  unless  the  party  obtaining  it  shall 
procure  the  Master's  report  within  a  fortnight  from  the  date 
of  such  order,  or  unless  the  Master  shall  within  the  fortnight 
certify  that  a  further  term,  to  be  stated  in  his  certificate,  is 
necessary  in  order*  to  enable  him  to  make  a  satisfactory 
report ;  in  which  case  the  order  shall  be  considered  as  aban- 
doned, if  the  report  be  not  obtained  within  the  further  time  so 

specified  (;)• 

The  Master,  upon  a  bill  answer  or  other  pleading  being 
referred  to  him,  exercises  his  judgement  upon  the  case,  and 
certifies  his  opinion  thereon  to  the  Court.  This  certificate  is 
in  the  nature  of  a  report,  of  which  however  he  prepares  no 
draft ;  and  as  no  objections  lie  to  the  report,  it  requires  no 
confirmation  by  the  Court  (a).  The  certificate,  however, 
must  be  filed  at  the  Report  Office,  and  an  office  copy  taken  for 


Scandal  and 
impertinence. 


And  report  ob- 
tained within  a 
limited  time. 


Master's  certi- 
ficate. 


References  no 
confirmation. 


(x)  Order  1828,  xi ,  2  Russ. 
app.  7.  The  practice  of  the  Court 
of  £xcbequer,  with  respect  to  re- 
ferences K)r  impertinence,  still  re- 
mains the  same  as  it  was  formerly  in 
the  Court  of  Chancery :  viz.  no  ex- 
ceptions are  taken,  and,  upon  motion, 
of  course  an  order  will  be  made 
referring  it  to  the  Master  to  look  into 
the  pleadine  and  see  whether  there 
are  any,  and  what  clauses  or  matters 
contained  in  it,  which  are  scandalous 
and  impertinent.  1  Fowl.  E.  P.  395. 

This  order  being  served  on  the 
adverse  clerk  in  court,  and  entered, 
an  ofl'ice  copy  thereof  is  left  with  the 
master,  and  warrants  are  taken  out 
for  the  attendance  of  the  other  parly. 
If  the  Master  should  be  of  opinion 
that  the  bill,  or  other  subject  of  re- 
ference, does  not  contain  scandal  or 


impertinence,  he  prepares  his  report 
accordingly,  and  the  party  dissatis- 
fied with  his  report  may  take  objec- 
tions in  writing  thereto,  and  proceed 
before  him  thereon  by  counsel ;  and 
if  the  Master  should  overrule  the 
objections,  they  are  then  turned  into 
the  form  of  exceptions,  without  any 
other  variation,  and  are  set  down  in 
the  paper  to  be  argued  before  the 
Court  for  its  final  decision.    Ibid. 

If  the  exceptions  are  disallowed, 
the  report  is  consequently  confirmed, 
vrith  costs  to  be  taxed,  which  are  to 
be  recovered  in  the  usual  way.  Ibid 
396. 

iy)  WagstaflT  v.  Bryan,  1  R.  & 
M.  30. 

(?)  2  R.  app.  7.  Ord.  xii. 

(«)  1  Turn.  &  V.  781. 
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Scandal  and 
impertinence. 

» V ' 

But  may  be  ex- 
cepted to. 

Exceptions  to 
report  should 
be  fiJed  within 
four  days. 


Scandal  or  im- 
pertinence how 
expunged. 


Under  new 
orders  no  new 
reference  neces- 
taiy. 


Cottiofth« 


use.  A  party  dissatisfied  with  the  Master's  determination 
may  take  the  opinion  of  the  Court,  by  filing  exceptions  to 
the  report  and  bringing  it  on  in  that  shape  to  be  heard  (c). 
Such  exceptions,  however,  should  properly  be  filed  before  the 
expiration  of  four  days  £rom  the  filing  of  the  report ;  after 
which  period  the  Master  may  proceed,  without  further  order,  to 
expunge  the  impertinent  matter  (if  any),  and  to  tax  the  costs 
of  the  reference  {d).  A  party,  however,  may  take  excep- 
tions to  the  report  at  any  time  before  the  impertinent  matter 
is  actually  expunged.  If,  therefore,  any  delay  takes  place 
in  proceeding  to  expunge  the  impertinence,  the  plainti£F  may 
avail  himself  of  that  delay  to  file  his  exceptions,  even  though 
the  four  days  have  expired  (e). 

According  to  the  old  practice  of  the  Court,  if  the  Master 
certified  the  bill  or  proceedings  to  be  scandalous  or  imperti- 
nent, and  his  certificate  was  not  excepted  to,  the  repudiated 
matter  could  not  be  expunged,  or  the  costs  taxed,  without 
another  order  by  which  it  was  referred  back  to  the  Master  to 
expungfe  the  parts  which  he  had  certified  to  be  scandalous  or 
impertinent,  and  to  tax  the  costs  (/),  &c. ;  but  now,  according 
to  the  late  orders  of  the  Court,  the  original  order  for  referring 
an  answer  or  other  pleading  or  matter  depending  before  the 
Court  for  scandal  or  impertinence,  must  contain  a  direction 
to  the  Master  to  expunge  any  such  scandalous  or  impertinent 
matter  as  he  shall  certify  to  be  contained  therein,  and  which 
shall  have  been  the  subject  of  the  reference  (^). 

By  the  same  order  it  is  provided  that  the  Master  is  to  be  at 
liberty  to  tax  the  costs  of  the  reference  and  consequent 
thereupon,  without  further  order,  which  before  could  not  be 
done :  he  is  also  to  direct  by  whom  such  costs  are  to  be 
paid  (A).  But,  in  order  to  allow  time  for  the  filing  of  excep- 
tions to  the  report,  it  is  further  ordered  that  the  scandalous  or 


(c)l' 
(d)  p. 


I  Turn.  &V.  781. 

ipp.  xl 
(e)  Eyvob  v.  Owtn,  S  M.  &  K. 


Oid.l8t9,uii.,  1  M.  &  K. 

App.xi* 


888. 

(/)  This  still  continues  to  be  the 
practice  of  the  Court  of  Exchequer ; 
and  it  must  be  observed  that,  if  a 
Master  has  once  expunged  the  objec- 
tionable matter,  the  party  aannot 


then  except  io  the  report,  because 
when  the  scandal,  &c.  has  been  ex- 

Snged,  it  cannot  be  made  to  app^ 
the  record  what  it  was,  and  it  is 
i  party's  own  fault  if  he  does  not 
except  to  the  report  in  time*  Ciavea 
V,  Wright,  2  P.  Wm.  181. 
(t)  Ord.l8M,zzi. 
(X)  Ibid. 


Digitized  by  VjOOQ IC 


Of  the  Mutter  of  a  Bill.  459 

impertinent  matter  shall  not  be  expunged,  nor  the  costs  taxed,     Scandal  and 
nntil  the  expiration  of  four  days  from  the  filing  of  the  report    ■""^'^°^°^'. 
of  such  scandal  or  impertinence  (t). 

Bj  the  same  order  it  is  directed  that  the  coats,  Drhen  taxed,  How  recovered, 
are  recoverable  by  subpcBnaj  nrhich,  however,  appears  to  have 
been  the  practice  before  (A). 

When  the  Master  has  reported  the  bill  impertinent  or  scan*  Clerk  in  Court 
dalous,  and  the  improper  matter  is  to  be  expunged,  instrue*  Ug'^**°l|'^*^ 
tions  should  be  given  to  the  party's  Clerk  in  Court  to  attend 
with  the  record  at  the  Master's  office ;  upon  his  doing  which 
the  Master  will  proceed  to  expunge  the  scandalous  or  imper- 
tinent matter,  by  striking  his  pen  through  it,  and  setting  his 
initials  against  the  clauses  expunged ;  after  which  the  record 
so  purified  is  brought  back  by  the  Clerk  in  Court,  and  replaced  lUcord  re- 
upon  the  file  in  the  Six  Clerks'  office  from  whence  it  was  pl^c^ 
taken  (/.) 

With  respect  to  the  tune  within  which  it  is  competent  to  a  Bill  may  be 
defendant  to  object  to  a  bill,  on  the  ground  of  scandal  or  tm-  '^^7^  ^ 
pertinence^  a  distinction  exists  between  scandal  and  imperti*  time, 
nence ;  for  it  has  been  held  that  a  bill  may  be  refenred  for 
scandal  in  any  stage  of  the  suit  (m),  but  that,  for  mere  imper-  ^^^^  ^^  imDer* 
tinence,  a  roference  cannot  be  obtained  afier  the  defendant  tinenoe  after 
has  answerod,  or  submitted  to  answer,  by  obtaining  an  order  ^  ^"^^ 

for  time.  It  is  to  be  noticed  that  in  Ladif  Abergavenny  v. 
Lady  Abergavenny  (n),  Lord  King,  C,  expressed  his  dis- 
approbation of  the  practice  of  referring  bills  for  scandal 
after  answer,  and  discharged  an  order  so  obtained,  intimating 
that  it  should  be  observed  as  a  rule  for  the  future  not  to  refer  a 
bill  for  scandal  after  the  defendant  had  refused  to  answer  it  (o). 
His  Lordship's  determination  to  alter  the  old  practice  of  the 
Court  in  this  respect  does  appear  to  have  been  adhered  to  (/>). 

It  appears  to  have  been,  formerly,  the  opinion  that,  in  cases 
of  scandal,  "  the  Court  itself  was  concerned  to  keep  its  re- 
cords clean,  and  without  dirt  or  scandal  appearing  thereon ;" 

(t)  Ord.  18S8,  zii.  (»)  2  FeeTe>  Wms.  811.  Vide  etiam 

ik)  1  Tarn.  &  V.  788.  Anan.  8  Yes.  681. 

(0  Ibid.  (o)  Vid0  ace,  Jones  v.  Langham 

{m)%Anan.  6  Ves.  658,  Fenhoalet  Bunb.  58. 

V.  PuMvant,  8  Ves.  84,  Anon.  ib.  (p)  Anon.  8  Ves.  681,  Antm,  5 

631.  Ves.  656,  vid*  etiam  Woodward  o. 

Astley,  Bunb.  804. 
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Scandal  aod 
impertineDce. 


But  nol  by  a 
stranger  to  the 
recoi-d. 


OftheBUl: 

and  in  ex -parte  Simpson  (q),  Lord  Eldon  said  that,  with  refe- 
rence to  the  subject  of  scandal  in  proceeding,  either  in  causes 
or  in  bankruptcy,  he  did  not  think  that  any  application  by  any 
person  was  necessary ;  and  that  the  Court  ought  to  take  care 
that,  either  in  a  suit  or  in  a  proceeding  in  bankruptcy,  allega- 
tions bearing  cruelly  upon  the  moral  character  of  individuals, 
and  not  relevant  to  the  subject,  should  not  be  put  upon  the 
record. 

It  has  been  held  that  any  person,  even  a  stranger  to  the 
suit,  may  procure  a  reference  of  any  record  for  scandal  (r)  ; 
but  in  an  anonymous  case  {s)  before  the  late  Vice-Chancellor 
(Sir  J.  Leach),  his  Honor  is  reported  to  have  said  that  no 
application  can  be  made  by  a  stranger  to  the  record  to  refer  a 
bill  for  scandal.  'Mn  order  to  decide  upon  the  scandal,  the 
Master  must  be  attended  with  an  office  copy  of  the  bill,  but 
a  stranger  to  the  record  has  no  right  to  take  an  office  copy  of 
the  bill,  and  the  order,  if  made,  might  be  ineffectual.  Be- 
sides, the  party  injured  does  not  require  the  aid  of  this  Court 
to  remedy  the  injury  done  to  him,  he  has  his  action  at  law  ; 
for  if  a  bill  in  this  Court  is  made  the  vehicle  for  a  libel,  the 
party  libelled  by  the  record  may  proceed  at  common  law  as 
on  any  other  writing."  His  Honor  further  said  *^  that  he 
had  conversed  with  the  Lord  Chancellor  (Lord  Eldon),  and 
that  he  concurred  in  the  opinion  which  he  had  expressed  "  {t ). 
It  seems,  however,  that  a  defendant  may  refer  the  answer 
of  a  co-defendant;  and,  although  a  stranger  cannot  refer  a 
bill  for  impertinence,  there  is  no  doubt  that  a  defendant,  before 
he  has  been  served  with  process,  may  appear  ;9^ra^i«,  and  procure 
an  order  for  such  a  reference  (u). 

(q)  15Ves.476. 

(r)  Vide  Coffin  t>.  Cooper,  6  Ves. 
614. 

(i)  4  Mad.  252. 


(0  Coffin  «.  Cooper,  6  Ves.  514. 
^  (tt)  Fell  V.  Chri«ti  Coll,  2  Bro. 


.279. 
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Sect.  V. 


Of  the  Form  of  a  Bill. 

Havii^g  thus  endeavoared  to  point  out  the  matter  of  which      Form  of  an 
a  hill  in  equity  ought  to  consist,  it  remains  to  direct  the    .  Q"g^°^'  ^"'«^ 
reader's  attention  to  the  form  which  is  generally  considered 
reqoisite  in  every  well  drawn  hill. 

The  form  of  an  original  hill  commonly  used,  according  to  usually  consists 
the  analysis  of  Lord  Redesdale  (a),  consists  of  nine  parts,  of  nine  parts; 
some  of  which,  however,  are  not  essential,  and  may  be  used 
or  not  at  the  discretion  of  the  person  who  prepares  it  (&). 

I.  The  first  part  consists  of  the  address  to  the  person  or 
persons  holding  the  Great  Seal. 

II.  The  second  part  contains  the  names  and  addresses  of 
the  parties  complainant. 

III.  The  third  part  contains  a  statement  of  the  plaintiff's 
case,  and  is  commonly  called  the  stating  part  of  the  bill. 

IV.  The  fourth  consists  of  a  charge  that  the  defendant  un- 
lawfully confederates  with  others  to  deprive  the  plaintiff  of 
his  right. 

V.  The  fifth  part  alleges  that  the  defendants  intiend  to  set 
up  a  particular  sort  of  defence,  the  reply  to  which  the 
plaintiff  anticipates,  by  alleging  certain  facts  which  will 
defeat  such  defence.  This  is  usually  termed  the  charging 
part,  from  the  circumstance  that  the  plaintiff's  allegations 
are  usually  introduced  by  way  of  charge  instead  of  state- 
ment. 

VI.  The  sixth  part  contains  a  statement  that  the  plaintiff 
has  no  remedy  without  the  assistance  of  a  court  of  equity, 
which  is  termed  the  averment  of  jurisdiction. 

VII.  The  seventh  part  is  the  interrogating  part,  in  which 
the  stating  and  charging  part  are  converted  into  interroga- 
tories for  the  purpose  of  eliciting  from  the  defendant  a  cir- 
cumstantial discovery  upon  oath  of  the  truth  or  falsehood  of 
the  matters  stated  and  charged. 

(a)  Lord  R«d.  34.  (6)  Ibid.  38. 
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but  all  are  not 
equally  neces- 
saiy. 


VIII.  The  eighth  part  contains  a  prayer  for  relief,  adapted  to 
the  circumstances  of  the  case. 

IX.  The  ninth  part  consists  of  a  prayer  that  process  may 
issue,  requiring  the  defendant  to  appear  and  answer  the  bill, 
to  which  sometimes  is  added  a  prayer  for  a  provisional  writ, 
such  as  an  injunction  or  a  ne  exeat  regnOy  for  the  purpose  of 
restraining  some  proceedings  on  the  part  of  the  defendant,  or 
of  preventing  his  going  out  of  the  jurisdiction  till  he  has 
answered  the  bill(c). 

These  several  component  parts  of  a  bill  will  form  the  sub- 
ject of  the  present  section.  It  is  to  be  observed,  however, 
that  in  drawing  bills,  some  of  them  are  frequently  omitted, 
and  that  others  are  not  absolutely  necessary.  Thus  the  fourth, 
or  that  part  accusing  the  defendant  of  unlawful  confederacy, 
is  sometimes  left  out,  in  amicable  suits  especially,  and 
in  bills  against  peers  of  the  realm,  the  insertion  of  such  a 
charge  is  considered  highly  improper.  The  fifth,  or  charging 
part  of  the  bill,  is  also  frequently  omitted;  and  the  sixth,  or 
averment  that  the  complainant  has  no  remedy  without  the 
assistance  of  the  Court;  and  the  seventh,  or  interrogating 
part,  are  not  absolutely  necessary  {d). 


1.  Address  of  the  BUI. 

Every  bill  must  be  addressed  to  the  person  or  persons  who 
have  the  actual  custody  of  the  Great  Seal  at  the  time  of  its 
being  filed ;  unless  the  seals  are  in  the  King's  own  hand,  in 
which  case  the  bill  must  be  addressed  "  To  the  King's  Most 
ExceUent  Majesty  in  his  High  Court  of  Chancery  *\e). 

If  the  Chancellor  or  Lord  Keeper  himself  be  the  suitor,  he 

Chancellor  him-  ^aust  in  like  manner  direct  his  bill  to  the  King(/),  but  all 
•elf  u  the  tutor.  ^  ^''  " 


Address  of  the 
BUI. 

' V ' 

When  seals  are 
in  the  Ki^'s 
hand; 


when  the  Lord 


(e)  Bills  on  the  equitv  side  of  the 
Exchequer  used  fonnerly  to  have  a 
tenth  part,  in  which  a  clause  was 
introduced,  bv  which  the  plaintiff 
stated  himself  to  be  a  debti>r  and 
accountable  to  His  Majesty,  for  the 
purpose  of  giving  jurisdiction  to  the 
Court,  which  was  only  open  to  the 
King's  debtors,  who  were  allowed 
to  sue  there  upon  the  allegation  that 
unless  they  received  justice  from  the 
defendant  they  would  be  less  able  to 


satisfy  the  debt  which  they  owed  to 
the  King.  It  seems,  however,  that 
the  omission  of  this  clause  would 
not  have  rendered  the  bill  liable  to 
demurrer  on  that  ground*  and  that 
the  allegation  is  now  unnecessaiy. — 
Cheetham  v.  Crook,  1  M'Lel.  &  Y. 
S15. 

(rf)  Cowp.  Eq.  PI.  10. 

(«)  2  West  Symb.  104.  b. 

(/)  Vin.  Ab.  S86.  L.  Jud.  in 
Cb.    44.    266.  358.      Jud.   Auth. 
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other  persons  mitBt  direct  their  bills  to  the  Lord  Chancellor,    Address  of  the 

&c,,  not  to  mention  the  Master  of  the  Rolls  himself  (^).  ^ ^]' 

Upon  eyery  change  in  the  custody  of  the  Great  Seal,  or 
alteration  in  the  style  of  the  person  holding  it,  notice  of  the 
form  in  which  bills  are  to  be  addressed  is  generally  put  up  in 
the  Six  Clerks'  Office. 

2.  Names  and  Addresses  of  the  Plaintiffs,  Names,  &c.  of 

•^  •^  Plaintiffs. 

It  is  not  only  necessary  that  the  names  of  the  several  com-    * '^ ' 

plainants  in  a  bill  should  be  correctly  stated,  but  the  de-  recilysUiS[" 
scription  and  place  of  abode  of  each  plaintiff  must  be  set  out,  ^jj|^  ^^j^.  ^^^ 
in  order  that  the  Court  and  the  defendants  may  know  where  scriptioD,  places 
to  resort  to  compel  obedience  to  any  order  or  process  of  the  ®  *     ** 
Court,  and  particularly  for  the  payment  of  any  costs  which 
may  be  awarded  against  the  plaintiffs,  or  to  punish  any  im- 
proper conduct  in  the  course  of  the  suit  (A). 

It  seems  that  a  demurrer  will  lie  to  a  bill  which  does  not  Omission  of 
state  the  place  of  the  abode  of  the  plaintiff  (i),  and  that  if  the   b^len  od"*^ 
bill  describes  the  plaintiff  as  residing  at  a  wrong  place,  the  vantage  of  by 
fact  may  be  taken  advantage  of  by  plea  (A),  though  a  de-     ®™""*''' 

fendant  cannot  put  in  such  a  plea,  after  a  demurrer  upon  ^'  ^y  P^*^** 

the  same  ground,  has  been  overruled,  without  leave  of  the 
Court  it). 

The  modem  practice,  however,  in  such  cases  is,  not  to  Or  by  motion 
demur  or  plead  to  the  bill,  but  to  move  that  the  plaintiff  may  may  cive^Mcu- 
give  security  for  costs,  and  that  in  the  meantime  proceedings  rity  for  costs, 
in  the  suit  may  be  stayed.     This  appears  to  have  been  for 
some  time  the  practice  in  the  Court  of  Exchequer  (m),  and  has 
recently  been  acted  upon  in  the  Court  of  Chancery  by  Sir  L. 

M.  R.  182.     Lord  Red.  7.    In  1  where  it  is  stated  that  in  the  handle 

Prax.  Aim.  661,  is  a  precedent  of  a  of  Chancery  parchments  in  the  Tower 

hill  by  Lord   Chancellor   Jefferies,  there  is  a  bill  by  Moreton,  Keeper  of 

addressed  to  the  King's  Most  Ex-  the  Rolls,  directed  to  the  Right  Rev. 

cellent   Majesty,   and   prayin^  his  Father  in  God  Robert,  Bishop  of 

Majesty  to  grant  the  usual  process  of  Bath  and  Wells. 
Subpttna't  and  in  vol.  2  of  the  same        (h)  Lord  Red.  34. 
book,  463,  is  to  be  found  an  answer        (t)  Viit  Rowley  o.  Eccles,  1.  S. 

to  the  same  bill.    The  final  decree  &  S.  611. 
in  such  cases  is   "  By  the  King*i        (k)  Ibid. 
Mott  Excellent  Mttjetty  m  hu  High        (0  Ibid. 

Court  of  Chancery"  and  is  signed        (m)  Coliinsonv. Cookson, 2Fowl. 

by  him.    Leg.  Jur.  in  Ch.266.  311 ;  James  v.  Tilladam,  ib.  812. 

(g^  VitU  leg.  Jud.  in   Ch.  44,  2  Anst.  632,  S.C. 
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Names,  &c.  of   Shadwell,  V.  C,  in  Sandys  y.  Ltmg^  which  case  his  aab- 
Piaintiffs.      gequently  received  the   sanctioii  of   l4)rd  Lyndhnnt  upon 


appeal  (n). 

Query  as  to  pro-       It  is  to  be  observed  that  ia  the  case  above  leiened  to 

moreTartnT    ^^^^  ^^  ^^^J  <^°®  plaintiff,   and  it  does  not  appear  that 

plaintifT.  there  is  any  decision  upon  the  point,  where  there  have  been 

several  plaintiffs.    It  is  presumed,  however,  from  analogy  to  the 

practice  where  there  are  several  plaintiffs,  one  only  of  whom 

is  resident  abroad  (o),  that  the  Court  would  not  in  such  case 

require  the  plaintiff,  who  b  not  properly  described,  to  give 

security :  and  it  is  to  be  notice4,  that  where  a  bill  is  filed  on 

behalf  of  infants,  it  is  not  necessary  or  usual  to  describe  the 

infant  plaintiff  by  his  place  of  abode,  because  an  infieoit  is  not 

responsible  either  for  costs  or  for  the  conduct  of  the  suit ;  the 

description  and  place  of  abode  of  the  prochein  amy  must 

however  be  set  out. 

Amountofsccu-       The  order  which  has  been  before  referred  to  (/?),  by  which 

"  ^'  the  penal  sum  in  the  bond  to  be  given  by  the  plaintiff  by  way 

of  security  for  costs  is  increased  from  40/.  to  100/.,  only 

speaks  of  cases  where  the  plaintiff  is  out  of  the  jurisdiction  {q). 

It  has,  however,  been  decided,  that  it  applies  to  the  case  now 

under  consideration,  and  to  all  other  cases  where  security  for 

costs  is  required  (r). 

Executor  or  ad-       Where  a  plaintiff  sues  as  executor  or  administrator,  it  is 

™*™*' aIS^^**^  not  necessary  so  to  describe  himself  in  this  part  of  the  bill, 

himself.  though,  as  we  have  seen  before,  it  is  necessary  that  it  should 

appear  in  the  stating  part  that  he  has  proved  the  will  or 

obtained  administration  (as  the  case  may  be),  in  the  proper 

court  («). 

Bin  by  one  od         ^t  is  to  be  noticed  here  that,  where  a  plaintiff  sues  on  behalf 

behalfofhimself  ©f  himself  and  of  others  of  a  similar  class,  it  should  be  so 
and  others.  .  ' 

Stated  in  this  part  of  the  bill,  and  that  the  omission  of  such 

a  statement  will  in  many  cases  render  a  bill  liable  to  objection 

for  want  of  parties  (0,  and  in  other  cases  will  deprive  the 

(«)  2  M.  &  K.  487.     Vide  etUun  (g)  Ord.  xl.,  2  Russ.  App. !«. 

Bailey  ».  Gundry,  1.  KeenCi  68.  (r)  Bailey  o.Gundry,  u^imprs. 

(o)  Vide  mnU,  84.  (,)  Ante,  p.  416. 

(p)  Ante,  88.  (t)  Ante,  Turim,  s.  1. 
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frfaiatUref  hb  light  to  the  wlu^e  of  Che  refief  Wiiich  he  seeks       Names  of 
to  obtaia  ;  thus  in  the  case  of  a  single  bond  creditor  sning  for  "°^    *  . 

satis&ction  of  his  debt  oat  of  the  personal  and  real  estate  of  his 
debtor,  and  not  stating  that  he  sues  '*  on  behalf  of  himself  and 
the  other  specialty  creditors,"  he  can  only  have  a  decree  for 
eatis&ction  ont  of  the  personal  estate  in  a  due  course  of  admi- 
mstration ,  and  not  for  satisfaction  out  of  the  real  estate  (x).  And 
no  one  judgment-creditor  cannot  obtain  a  decree  in  a  suit  by 
himself  alone,  against  the  heir  of  the  conusor,  for  a  sale  of 
more  than  a  moiety  of  the  estate  (^),  though  it  is  otherwise 
where  there  are  more  judgment-creditors  than  one  (z),  or  when 
one  dhes  on  behalf  of  himself  and  the  other  specialty  creditors. 

3.  Stating  Part. 

The  third  part  of  a  bill  contains   the  statement  of  the     Stating  part. 
plaintiff's  case.     It  is  in  general  necessary  that  the  plain-  pigintiiTs equity 
tiff's  equity  should  appear  in  this  part,  and  where  a  bill,  must  appear  in 
praying  an  account  of  the  rents  and  profits  of  certain  pre-        »tat»»g  P"*. 
mises,  merely  stated  the  plaintiff  to  be  entitled  as  heir-at- 
law  to  a  particular  individual,  and  that  the  defendant  was 
in  possession,  but  suggested  that  the  defendant  pretended 
to  claim  under  a  devise,  and  charged  that  if  any  such  existed, 
the  testator  was  insane  at  the  time,  &c. ;  the  Court  of  Ex- 
chequer, upon  demurrer,  held  the  bill  to  be  bad,  because  the 
stating  part  showed  merely  a  case  at  law,  and  the  only  equity 
consisted  in  the  pretences,  and  charges  in  answer  to  those 
pretences,  whereas  there  ought  first  to  have  been  an  equitable 
case  averred,  and  then  the  pretences  and  charges  would  have 
been  properly  introduced  to  support  it  (a). 

With  respect  to  the  manner  in  which  the  plaintiff's  case  Facte  must  be 
should  be  presented  to  the  Court,  it  is  to  be  observed,  that  *llc««d  poai- 
whatever  is  essential  to  the  rights  of  the  plaintiff,  and  is 
necessarily  within  his  knowledge,  ought  to  be  alleged  posi^ 

(«)  Bedfoid   «.   Leigh,  2  Dick.  477,008,610;  1  Amb.  18;  S.  C. 

70i ;  Johason  v.  Compton,  4  Sim.  Kowe  v.  Bant,  1  Dick.  150 ;  Bur- 

47.    If,  however,  a  defect  of  this  roughs  v.  Elton,  11  Vcs.  88 ;  O'Gor- 

description  appear  at  the  bearing,  man  o.  Comyn,  2  Sch.  &  Lef.  160  ; 

the  Court  wul  allow  the  case   to  Hisgins  v.   York    Buildings  Com- 

stand  over,  with  liberty  to  the  plain-  pany,  2  Atk.  107. 
tifF  to    amend.     Ibid.     Biscoe   o.         (c)  Burroughs  v.  Elton,  iufra. 
Waring,  Rolls,  7  Aug.  1835,  MS.  (a)  FJint  v.  Field,  2  Anst.  543. 

(y)  Stilemau  v.  Ashdown,  2  Atk. 

VOL.  I  H  H 
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Staling  part.  Hvely^b) ;  and  it  has  been  determined  apon  demorrer,  that  it 
ia  not  a  sufficient  averment  of  a  fact,  in  a  bill,  to  state  that  a 
plaintiff*'  is  bo  informed  "(<^)- 
unless  they  are  The  claims  of  a  defendant  may  be  stated  in  general  terms, 
whfch  ^^iisco- ^  '"^  *^  *  matter  essential  to  the  determination  of  the  plaintiff's 
very  is  to  be  claim  is  charged  to  rest  within  the  knowledge  of  a  defendant, 
^^"^  or  must  of  necessity  be  within  his  knowledge,  and  is  con- 

sequently the  subject  of  a  part  of  the  discorery  sought  by  the 
bill,  a  precise  allegation  is  not  required. 
Sufficient  how-        In  general,  however,  a  plaintiff  must  state  upon  his  bill,  a 
ever  ™"**3**   ,  case  upon  which,  if  admitted  by  the  answer,  or  proved  at  the 
a  decree.  hearing,  the  Court  could  make  a  decree ;  and  therefore  where 

a  bill  was  filed  to  restrain  a  defendant  from  setting  up  outstand- 
ing terms  in  bar  of  the  plaintiff's  right  at  law,  not  stating  that 
there  were  any  outstanding  terms  or  estates,  but  merely 
alleging  that  the  defendant  threatened  to  set  up  some  out- 
standing terms,  or  other  legal  estate,  the  Vice-Chancellor 
allowed  a  demurrer,  his  Honor  being  of  opinion  that  a 
plaintiff  who  seeks  to  restrain  a  defendant  from  setting  up  an 
outstanding  term  or  estate,  ought  to  state  in  his  bill  what 
sort  of  a  term  or  estate  it  is  ((f). 
How  far  tech-  Although  the  rules  of  pleading  in  courts  of  equity,  especi- 

nical  expres-       ally  {j^  the  case  of  bills,  are  not  so  strict  as  those  adopted  in 
sioDB  should  be  -,  .     j.       .         i     ji.        .  .       .,      -.     i^ 

u^ed.  courts  of  law,  yet,  m  framing  pleadings  m  equity,  the  draftsman 

will  do  well  to  adhere  as  closely  as  he  can  to  the  general  rules 
laid  down  in  the  books  which  treat  of  common  law  pleadings, 
whenever  such  rules  are  applicable  to  the  case  which  he  is 
called  upon  to  present  to  the  Court;  ''  for  there  can  be  no  doubt 
that  the  stated  forms  of  description  and  allegation,  which  are 
adopted  in  pleadings  at  law,  have  all  been  duly  debated  under 
every  possible  consideration,  and  settled  upon  solemn  delibe- 
ration, and  that  having  been  established  by  long  usage, 
experience  has  shown  them  to  be  preferable  to  all  others  for 
conveying  distinct  and  clear  notions  of  the  subject  to  be  sub- 
mitted to  the  Court,"  and  if  this  be  so  at  law,  there  appears  to 

(6)  Lord  Red.  SS.  Sim.   481.      Vide   etiam,  Jones  v. 

(e)  Lord  Uxbridge  v.  Stareland,  Jones,  S  Mer.  161 ;  Barber  v.  Hvd- 

1  Ves.  66.  ter,  cited  ib.   170 ;   Frietas  v.  Do* 

(d)  Stansbury    v.  Arkwright,  6  Sandos,  1  Youi^  &  J.  674. 
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be  no  reagon  why  they  ehould  not  be  coagidered  as  equally     Statiagyart.^ 
applicable  to  pleadings  in  courts  of  equity,  in  cases  where  the 
object  of  the  pleader  is  to  conyey  the  same  meaning  as  that 
affixed  to  the  same  terms  in  the  ordinary  courts.  Thus  as  at  law,  Seisinff  in  fee, 
if  a  man  intends  to  allege  a  title  in  himself  to  the  inheritance  ^^  alleged. 
or  freehold  of  lands  or  tenements  in  possession,  he  ought  regu- 
larly to  say  that  he  is  seised ;  or  if  he  allege  possession  of  a 
term  of  years,  or  other  chattel  real,  that  he  is  possessed  (je) ;  if  Possession  of  m 

he  allege  seisin  of  things  manurabUy  as  of  lands,  tenements,  ^  .  .     ,,.  ' 

-      ,       1^      ,,  ,       ,  .     ,  .     ,/^  Seisin  of  things 

rents,  &c.  he  should  say  that  he  was  seised  m  his  demesne  as  manurabU-, 

of  fee  ;  and  if  of  things  not  manurable,  as  of  an  adyowson,  he  not  manurabltt 
should  allege  that  he  is  seised  as  of  fee  and  right,  omitting 
bis  demesne  (y^ ;  so  there  seems  to  be  no  reason  why  the  Words  to  en- 
same  forms  of  expression  should  not  be  equally  proper  l*'g«  "*^*""S- 
in  stating  the  same  estates  in  equity.  It  is  indeed  the 
general  practice  in  all  well-drawn  pleadings  to  insert  them, 
although  they  are  frequently  accompanied  with  other  words, 
which  are  sometimes  added  by  way  of  enlarging  their  meaning 
and  of  extending  them  to  other  than  mere  legal  estates,  or  for 
the  purpose  of  laying  the  ground  for  interrogatories  to  be  put 
to  the  defendant  in  a  subsequent  part  of  the  bill.  Thus  in 
Btating  a  seisin  in  fee,  the  ordinary  legal  form  is  generally 
adhered  to,  with  the  addition  of  the  words  ^'  or  otherwise 
well  entitled  unto,"  Sec,  The  addition  of  these  words  to  the 
averment  of  an  estate  in  fee  simple,  formed  the  subject  of 
discussion  in  the  case  of  Baring  v.  Nash{g).  The  bill 
there  was  filed  for  a  partition,  and  the  {daintiff  claimed  one 
undivided  tenth  of  the  property  under  a  term  of  500  years, 
(which  had  been  assigned  to  him,)  and  alleged  that  the  de- 
fendant was  seised  in  fee  simple,  or  otherwise  well  entitled 
to  seven  other  tenth  parts.  To  this  bill  the  defendant  de- 
murred ;  and  one  of  the  grounds  oi  demurrer  was,  that  it 
was  not  stated,  with  sufficient  certainty,  what  estate  the  de- 
fendant had  in  the  seven  tenth  parts  of  the  property,  of 
which  he  was  alleged  in  the  bill  to  be  seised  in  fee-simple, 
or  otherwise  well  entitled  unto ;  and  although  the  Vice-Chan- 
eellor  (Sir  T.  Plumer),  held  that  the  demurrer  was  not  well 


!: 


«)  1  Tidd.  41.  (Si)  1  V.  &  B.  651. 

'/)  IWd, 
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Technical  ex- 
pressions not 
absolutely  ne- 
cessary. 


Stating  part  founded,  "  because  tlie  phkintiff,  having,  as  he  wa«  boiund 
to  do,  stated  his  own  interest  with  precision,  could  not  be 
supposed  so  co^ni^ant  of  the  nature  of  the  defendant's  in- 
terest,  which  he  stated  therefore  in  the  way  ho  had,  and 
called  for  a  discovery  of  ihe  extent  of  it ;"  yet  the  inference  to 
be  drawn  from  the  case  seems  to  be,  that  where  pfrecision  is 
necessary  in  stating  a  seisin  in  fee-simple,  the  introdnction 
of  the  words,  or  otherwise  well  entitled  unto,  would  render 
it  too  uncertain,  unless  with  addition  of  such  words  as  would 
hare  the  effect  of  extending  it  to  an  estate  in  fee. 

In  recommending  the  use,  in  pleadings  in  equity,  of 
such  technical  expressions  as  have  been  adopted  in  pleadings 
at  common  law,  it  is  not  intended  to  suggest  that  in  equity 
the  use  of  any  particular  form  of  words  is  absolutely  necessary, 
Of  that  the  same  thing  may  not  be  expressed  in  any  terms 
which  the  draftsman  may  select  as  proper  to  convey  his 
meaning,  provided  they  are  adequate  for  that  purpose,  all 
that  is  contended  for  is,  that  notwithstanding  the  looseness 
with  which  pleadings  in  a  court  of  equity  may,  consistently 
with  the  principles  of  those  courts,  be  worded,  yet,  where 
it  is  intended  to  express  things  for  which  adequate  legal  or 
technical  expressions  have  been  adopted  in  pleadings  at 
law,  the  use  of  such  expressions  will  be  desirable,  as  best 
conducing  to  that  brevity  and  clearness  which  appear  for- 
hicrly  to  have  belonged  to  pleadings  in  equity,  and  which  it 
has  been  the  object  of  several  orders  of  the  Court  to  restore 
and  enforce (^).  Assuming,  therefore,  that  even  in  pleadings 
.  in  equity  the  same  form  of  words  as  are  used  in  pleadings 
at'  law  may  generally  be  introduced  with  advantage,  the 
readers  attention  wilt  here  be  directed  to  some  of  the  rules 
skdopted  in  legal  pleadings,  which  may  with  good  efFect  be 
addpted  in  eqtiity. 
LenleActonly  fhus  it  is  a  rule  in  pleading  at  common  law  that  the  nature 
of  deeds  should  of  a  conveyance  or  alienation  should  be  stated  according  to  its 
be  suted.  legal  effect,  rather  than  its  form  of  words  (i).  Therefore  in  plead- 

ing a  conveyance  for  life  with  livery  of  seisin,  the  proper  form 
is  to  allege  it  as  a  demise  for  life^  for  such  is  its  effect  in 


(h)  Beamcs's  Ord.  27.  70.  160. 


(i)  Stephen  on  Pleading,  311. 
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pnxffUt  legal  desoription.  So  a  coAyeyance  m  tail  is/  on  the  Stating  part, 
same  priocipley  alway»  pleaded  as. a  gift  ia  tail,  ai|d  a  xoare j-  *  "^ 
anee  of  tbe  fee  with  livery^ia  described  by  the<  word  enfeoffed^ 
and  siii^  would  be  the  £ona  of  pleading) .  whatever  might  he 
the  words  of  donation  need  in  the  inatnunent  itaelfy  which  in 
all  the  three  «a4ee  are  frequently  the  same(iSr).  So  ia, a  con- 
veyance by  lease  and  release,  though  the  words  of  the  dee^l  of 
release  be  ''  grant,  bargain,  sell,  alien,  release  and  confirm^" 
yet  it  ahomld  be  pleaded  as  a  release  only,  for  that  is  its 
legal  effect.  Likewise  a  surrender  (whatever  words  are  used  ia 
the  instrument)  must  be  pleaded  with  a  sursum  reddtdU^  which 
alone » in  pleading,  describes  the  operation  of  a  conveyance  as.  a 
surrender  (/).  Similar  methods  of  expressing  the  substance 
of  conveyances  should  also,  whenever  it  is  practicable,  he 
adopted  in  courts  of  equity,  and  this  is  in  substance  enjoined 
by  Lord  Coventry  s  order (m),  which  orders,  '*  that  hills, 
answers,  replications  and  rejoinders  be  not  stuffed  with  repe^ 
titions  of  deeds  or  writings  in  hac  verba  but  the  effect  and 
substance  of  so  much  of  them  only  as  is  pertinent  and  material 
to  he  set  down,  and  that  in  brief  and  effectual  terms.*' 

It  may  be  observed,  however,  that  although  it  is  desirable,   in  what  cases 

in  stating  instruments,  that  the  above  order  should  be  adhered  ^ocimente  may 

,    ,         ,  .  1       1.        1    .  be  set  out  in 

to,  and  that  the  substance  only  of  such  instruments  as  are  xier  httc  verba, 

cessary  to  be  set  out  should  be  stated  without  repeating  them  i^ 

huK  verba f  yet  cases  may  arise  in  which  it  is  convenient  to  state 

WTitten  documents  in  their  very  words.     This  occurs  whenever 

any  question  in  the  cause  is  likely  to  turn  upon  the  precise  ^1,^^  question 

words  of  the  instrument,  as  in  the  case  of  bills  filed  for  the  esta-   turns  upou  par- 

blishment  of  a  particular  construction  of  a  will  which  is  infor-  t^h^e^iM^ment*^ 

mally  or  inartificially  worded :  in  such  bills  the  words,  which  as  in  cases  of 

are  the  subject  of  the  discussion,  ought  to  be  accurately  set  out,  ^^* » 

in  order  more  specifically  to  point  the  attention  of  the  Court 

to  them.     Indeed,  wherever  informal  instruments  are  insisted  or  other  informal 

on,  .upon  the  construction  of  which  any  dificulty  is  likely  to 

arise,  as  is  freqaently  the  case  in  agreements  reduced  into 

writing  by  persons  who  have  not  been  professionally  educated, 

(fc)  Stephen  on  Pleading,  311.         etiam.  Lord  Clarendon's  Orders,  ibid 
(0  Ibid.  ldS-6. 

(m)  Beames*s  Ord.  78.       Vide 
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ittstrnments. 


Digitized  by  VjOOQ IC 


470  Of  the  Bill  I 

stating  part.  ^  q^  which  are  insisted  on  as  resulting  from  a  written  correi- 
pondence,  in  all  snch  cases  the  written  instmments  relied  on, 
or  at  least  the  material  parts  of  them,  should  be  set  out  hi  k«tc 
verba.  So  also  in  bills  filed  for  the  pmpose  of  esrrying  into 
effect  written  articles,  upon  the  construction  of  which,  although 
they  are  formally  drawn,  questions  are  likely  to  arise,  sach 
articles,  or  so  much  of  them  as  are  likely  to  gi^e  rise  to  ques- 
tions, should  be  accurately  stated.  In  many  cases  also  the 
expressions  of  an  instrument  or  writing  are  such  that  any 
attempt  to  state  their  substance,  without  introducing  the  ▼eij 
words  in  which  they  are  expressed,  would  be  ineffectual ;  in 
such  cases  also  it  is  best  that  they  should  be  set  forth,  and 
where  a  deed,  or  agreement,  or  other  instrument  relied  upea 
by  the  plaintiff  has  been  lost  or  mislaid  and  is  not  forthcoming) 
it  is  useful,  if  it  can  be  done,  to  set  out  the  contents  of  the 
instrument  at  length,  in  order  to  obtain  an  admission  of  those 
contents  from  the  defendant  in  his  answer. 
Old  practice  of  It  may  be  observed  here  that,  according  to  the  old  practice 
m«ntm  th^^  of  the  Court,  when  a  plaintiff  wished  to  obtain  from  a  de- 
hand  of  Clerk  ic  fendant  an  admission  as  to  a  particular  deed  or  instrument  in 
Court.  i^jg  ^^^  plaintiff's)  own  possession,  it  was  usual  to  leave  the 

deed  or  other  instrument  in  the  hands  of  the  plaintiff's  clerk 
in  court,  and,  having  stated  that  fact  in  the  bill,  to  pray  that 
the  defendant  might  inspect  it,  and  after  Inspection  answer  ^e 
Discontinued  in  interrogatories  applicable  to  the  subject (o).  This  practice, 
®"  P  *  *•  however,  has  been  for  a  long  time  discontinued ;  and  it  is  now 
considered  sufficient  to  state  upon  the  bill  the  date,  parties  names 
and  substance  of  the  deed  or  instrument  relied  upon  bj  the 
plaintiff,  and  then  to  require  the  defendant  to  set  forth  whe- 
ther a  deed,  of  the  nature  of  that  set  forth,  was  not  duly  exe- 
cuted by  and  between  the  parties  stated,  or  some,  or  one,  and 
which  of  them,  and  whether  the  deed  does  not  bear  the  date, 
and  is  not  to  the  purport  or  effect  before  set  out,  or  ofsovoei 
and  what  other  date,  or  to  some,  and  what  other  purport  and 
effect.  This  form  of  statement  and  interrogatory  is  ealco- 
lated  to  draw  j&om  the  defendant  either  an  admission  or  a 

(f)  Per  Lord  Eldon  in  The  Princess  of  Wales  o.  The  Karl  of  IJTerpool, 
1  Swan.  123. 
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dvnial  of  the  deed,  and  of  all  knowledge  of  it,  or  of  its  exe-     SUtiDgpart 
cution,  date  and  contents,  or  else  a  statement  of  the  defend- 
ant s  knowledge  or  belief  of  the  parties  hj  whom  it  waa 
executed,  and  of  ita  date,  tenor,  effect,  &c. 

With  reference  to  the  suhject  of  stating  written  instru-  Where  convey- 

ments,  it  may  be  observed  that  it  is  a  rule  in  pleading  at  law,  ^ce  ^ould  be 

,  .     '  f         .  ,  ,         „        ^       \         ^         ,        validat common 

which  may  also  with  propriety  be  adhered  to  m  equity,  that  Uw  deed  need 

where  the  nature  of  a  conyeyance  is  such  that  it  would  at  ^^^  ^  stated. 

common  law  be  valid  without  deed  or  writing,  there  no  deed 

or  writing  need  be  averred,  though  such  document  may  in 

fact  exist,  but  where  the  nature  of  the  conveyance  requires  ^^^^  ^y^^j^ 

at  common  law   a  deed   or  other  written  instrument,  such  deed  is  neces- 

instrument  must  be  alleged  (p).      Therefore  a  conveyance,  effect  to^the 

with  livery  of  seisin,  either  in  fee  or  taU,  may  be  pleaded  with-  transaction. 

out  alleging  any  charter  or  other  writing  of  feoffinent,  gift  or 

demise,  whether  such  instrument  in  fact  accompanied  the 

conveyance  or  not,  for  such  conveyance  might  at  common 

law  be  made  by  parol  only ;  and  though,  by  the  statute  29 

Car.  2,  c.  3,  s.  1 ,  it  will  not  now  be  valid,  unless  made  in 

writing,  yet  the  fonn  of  ]deadiiig  remains  the  same  as  before 

the  Act  of  Parliament(^).    This  arises  fipom  the  rule  which  Regulations 

has  been  adopted  that  mere  regulations  introduced  by  sta*  Itatute  do  no^ 

tttte  do  not  alter  the  form  of  pleading  at  common  law(r);  alter  the  rule  of 

from  which    it  results  that  where  an  act   makes   writing  ^^    '  ^* 

necessary  to  a  matter  where  it  was  not  so  at  the  common 

law  (as  in  the  above  case  of  a  possMsion  with  livery,  or  in 

the  case  of  a  lease  for  a  longer  term  than  three  years,  which 

is  required  by  the  same  statute  to  be  in  writing,  although  at 

law  it  might  be  by  parol),  it  is  not  necessary  to  plead  the 

thing  to  be  in  writing,  though  it  must  be  proved  to  be  so  in 

evidence  (<).     The  same  rule  has  been  adopted  with  respect 

to  pleadings  in  equity.     Thus  in  stating  a  conveyance  by  bar*  Bargain  and 

gain  and  sale,  it  is  not  essential  to  state  that  it  was  enrolled,  ^^^"^^b^  , 

for  though  such  a  process  is  rendered  necessary  by  statute  it  averring  raro]- 

was  not  so  at  common  law,  and  so  a  bill  may  be  brought  for  an  '"^^^ 

annuity  without  stating  that  it  was  duly  roistered  (Q.     Upon  Annuity  with- 

registration. 
(p)  Stephen  on  Fl.  312.  (<)  Ibid,  375. 

(g)  Ibid,  313.  (t)  Vide,  Harrison  v.  Hogg,  2  Ves. 

(r)Ibid,  n*K  J.  327, 
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Stating  part. 

Agreement  need 
not  be  averred 
to  hare  been 
signed ; 


or  to  be  in 

writing. 


Stamping  not 
necessary  to  be 
averred. 


Letten  contain- 
iog  an  agree- 
ment may  be 
stated,  as  con- 
stituting the 
agreement; 

or  in  evidence 
of  it. 


t]i6>0att»  praciflcm.ihiaibill  ftr  ^  9peeifio.^rfilrm«iiee4>f  an 

sigo^,  hMMBey  before  Uie  G»Mtti»  o£  Fm«d«».fttt  affreement 
was  valid,  and  might  be  enforced,  alUi^ogh  it  «lat'ii«(^4igaed; 
the.(iiginMra»  tharofoe,  •w«i  a  mere^  maHtec^of  roguibtiim, 
iiitiodttc«d)b!f  tibftt  ststirte.  Ufon  Ibeaanft  groqod  it  to 
bten  held,  tbai  an  aetion  at  law.mftyfbe  .htoaght  ii^cm  vi 
agrfteioent^  withont  .ataiing  it  ta  be  m  wrilw|^  ^the«ivii|ing 
beitigraitfirfsanifitaoGe'OBfy  required  byttheiStatHia  of  £^it4a3 
aMhaugh  it  wottld  be  impoasiUe  ta  give  ^jr  eiriclafme  #{11 
upon  .the  trial  which  is  not  in  mtkig.  la  WhUchHixh  ▼* 
Bevie{u),^  Loud  Thurlow  appeam  Do  have  eatHtained  a 
doubt  whether .  a  denMirrer  might  net  hold  to  •  bill*  brought 
te»i»^rce..ati  agreement  in  eqiuty,  without  atatiag  it  |o  be  in 
wxiti^g,  because  the  etatote  aays,  *'  that  an  agpreeiDenl  which 
ift^iet  in  writing  ahall  not  avail;"  and  in  Redding. r.  WMes-ic^) 
hia  lordshiq*  appears  actually  to  have  allovad  a  demuner, 
upon,  the  greiind  that  the  bill  having  set  up  a  parol  agree- 
ment .  the  facts  which  were  alleged  aa  part  perfcraiaace 
wei^  not  sufficient  to  take  it  oiit  of  the  statute.  It  is 
to  be. remarked,  h«rever,  that  it  has  been  almoot  the  uni* 
form  practice  to  take  advantage  of  the  Statute  of  Frauds  hj 
plea  99  answer,  and  not  by  demurrer ;  and  this  cironostaace 
Lewd  Thurlow  himself  notices  in  WhUdhuroh  v«  BeviSf  sad 
accouats  for,  from  the  rule  adopted  at  law,  and  above  referred 
to,  uader  which  an  action  might  be  brought  upen-aA  agaeiBiDent 
without  stMbting  it  to  be  in  writing,  though  it  is  impossible  to 
give-^Miy  hut  written  evidence  of  it  at  the  trial. 

It  is  upon  the  principle  above  referred  to  that  althongb 
stamping  is  by  suadry  Acts  of  Parliament  rendered  neceessry 
to  the  validity  of  a  variety  of  instruments,  k  f$  not  aeoessarf, 
nor  is  it  oven  usual,  in  pleadings,  to  aver  that  such  instru^ 
ments  have  been  duly  stamped* 

It  may  be  noticed  in  this  place  that  where  an  agreement 
relied  upon  in  a  hill  is  to  be  collected  horn  the  letters  between 
the  parties,  the  letters  may  be  stated  in  the  bill  either  as  consti- 
tuting the  alleged  agreement,  or  as  evidence  of  an  alleged  parol 


(tt)  2  Bro.  C.  C.  550-508, 


(x}3Bro.C.C.  401. 
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agneMoent.     In  fke^-Bm^.'cmM  thib  datedaoiai^tiiisM^HihAt*    SuKi»g pwt,  ^ 
tlMy  do  mot  nake  omt  a  cdfc€iu4<d^^Pteawpt|  uulthat  «^  . 
iatritwicoTuiMioe  can  b«  •ra4^v««i  ;'ifci  tlidtlatteV'te'iaay  fimi'^     - 
th»dtatal»of  F^udft^^(y).  s' •  :     ••      ^" 

WiMit  it  i0«taMd  ciat,  thenileof  ptading  airkiiryiriudii 
duecis  IhatwheM  an  Act  of -ParliainQAt 'uMrod«cb»«  naw- 
rejrabitlim  wUk  ragard  to  coirr^ya&ceav  ^isc.  whldi  berfM  w&m* 
cQiii|ile«e  "WithMt  midi  rogulation,  iudi  oontejanoea^f  tdoe^' 
shotild  ba  iMaMd*  >vHlhotit  avaning  a  comylkwMirithttiio  rago**- 
iMiaR,  tnay*  be  adopted  in  pleadings  in  equity ;' it  ia  hfjuat^- 
meani  intaudM  td  asaert  that  tba  adaptiatt  of  9Q4;h  tularin' 
always' adfitfflUe  in  ideadinga  in  this  Coiut  j  all-  that  is  moanV 
is,  that  if  in  audi  eases  the  convejanoa  or  agreamant  is'bot^ 
ststtad  m  the  bill  to  be  in  writing  the  onuaaion  will  not  aflbrd 
gnMvad  kfr  a  demurrer,  and  that  the  objection,  if  any  in  reality 
exists,  must  be  taken  either  by  plea  or  answer ;  in  fttc«,  H^'is 
g«naTal!jr  impoiiaiit,  in  a  bill  for  a  specific  parfottsance)  to 
state -^^<  agreement,  &e.  to  ha^e  been  in  writing,  and'  ta 
hafis'been  signed,  and  thereby  to  afford  foundation  for  an'in^ 
tarrogatorf  as'  to  those  points,  in  order  if  possible  to  eatan 
Ulsh  them  by  the  admission  of  the  defendant,  and  so  aate  iiie' ' 
excuse  of  pfopving  them  by  other  eTidence. 

'  H  la  to  be  observed,  also,  that  this  rule  of  pleading  applies  where  an  in- 
only  to  cases  in  which  the  necessity  for  a  conyeyance  or  agree*  strument  is 
nftOfit  b«ing  In  writing,  is  snperadded  by  statnte  to  tiangB  orParliament 
which  at  eammon  law  might  have  been  by  parol ;  but  where  *'  ^^^^  ^ 
a  thing  is  originally  created  by  Act  of  Parliament,  and  required  the  circum- 
to  be  in  writing,  it  must  then  be  stated,  with  all  the  circum^  stances  required. 
stances  required  by  the  Act(z).    Thus  a  devise  of  lahds  Will  «f  lands 
(wlHch  at  common  law  is  not  rahd,  and  is  authorised  only  by-  JJ'jlS'^JrfSi*^ 
the  statutes  92  Hsn.  8,  c.  I,  and  34  Hen.  8,  c.  5),  must  be         ''^^    ''S^ ' 
alleged  to  have  been  made  in  writing^  which  is  the  only  IbitM' 
in  which  those  statutes  authorise  it  to  be  made  (a). 

In  pleading  a  devise,  however,  it  is  only  necessary  to  set  it  but  med  not  be 
oat  as  having  been  in  tarithigy  which  is  the  form  required  by  V^^  ^  K 
the  Statute  of  Wills ;  for  although  by  die  Statute  of  Frauds,  and  attested, 

(y)  Birce  v.  Bletcbley»  6  Mad.  17 j        (z)  Steph.  on  Plead.  313. 
1  Sugd.  on  Vend.  00.  (a)  Ibid. 


Digitized  by 


Google 


474  0/theBiU: 

Statiog  part,  before  referred  to,  certain  other  fonn»  are  required  to  render 
a  devise  of  freehold  property  valid,  yet  as  these  are  mere 
matters  of  regulation  introduced  by  the  statute,  a  compliance 
with  them  is  not,  upon  the  principle  before  laid  down,  neces- 
although  usual  j  gary  to  be  shown  in  pleading.  It  is  howerer  a  usual  form,  in 
stating  a  devise  of  real  estates  in  a  bill,  to  ayer  not  only  that 
the  will  was  in  writing,  but  that  it  was  executed  and  at^ 
tested  in  such  manner  as  by  law  is  required  to  peas  free- 
holds  by  devise,  which  is  done  for  the  purpose  of  a£Fording  an 
opportunity  of  eliciting  from  the  defendant  an  admission,  by 
answer,  that  the  requisites  of  the  statute  hare  been  complied 
with,  by  which  the  expenses  and  delay  of  examining  wit- 
nesses to  prove  the  fact  may  be  obviated. 
as  to  statements  Some  doubt  appears  to  be  entertained  whether  in  suits 
ict8'^°^^"°^*  under  the  8  Geo.  2,  c.  13,  and  7  Geo.  3,  c.  6,  by  which  the 
property  in  certain  prints  is  vested  in  the  inventors  for  a 
certain  number  of  years  from  the  day  of  publishing,  it  is 
necessary  to  state  that  the  name  of  the  engraver  and  date  of 
the  print  have  been  engraved  on  the  print  as  required  by  the 
Act.  In  Blackwell  v.  Harper{b)y  Lord  Hardwicke  was  of 
opinion  that  the  clause  in  the  Act  was  only  directory,  and 
that  the  property  was  vested  absolutely  in  the  engraver,  so  as 
to  entitle  him  to  sue,  although  the  day  of  publication  was 
not  mentioned,  and  compared  it  to  the  clause  under  the 
statute  of  Ann(e),  which  requires  entry  at  Stationers'  Hall, 
upon  the  construction  oi  which  it  has  been  detemuned  that 
the  property  vests,  although  the  direction  has  not  been  com- 
plied with.  Lord  EUenborough  also  held,  at  tdti  priM${d)^ 
that  an  action  might  be  maintained,  although  the  proprietor's 
name  was  not  inscribed ;  observing  that  the  interest  was 
vested  by  the  statute,  and  that  the  common  law  gave  the 
i«niedy(e).  On  the  other  hand  it  appears  to  have  been  taken 
for  granted  by  the  Court  of  Kings'  Bench,  in  the  case  of 
Thompson  v.  Symonds(/),  though  it  became  unnecessary  to 
decide  the  point,  that  both  the  name  and  the  date  should 

(b)  2  Atk.  95;  Barn.  Ch.  Rep.    620;  Buller  v.  Walker,  cited  2  Atk. 
213.  94. 

(c)  8  Ana.  c.  19.  (e)  Roworth  v.  Wilks,  I  Campb.  97. 
(</)  Beckford  v.  Hood,  7.  T.  R.        (/)  6  T.  R.  41. 
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ftppear;  and  in  Harrison  r.  Hogg{g^^  Lord  Alv«aley  stated     Stating  pwt.^ 

that  he  diffeied  from  Lord  Hardwicke^  and  that  it  was  his 

opinion  that  the  insertion  of  the  name  and  date  was  essential 

to  the  plaintiffs  right. 

It  has  been  before  stated,  that  it  is  a  rale  in  pleading  that  Whereyer  in- 

slramentm 
wheneyer  at  common  law  a  written  instrument  was  not  neces-  anting  j,  neces- 

sary  to  complete  a  conveyance,  it  is  not  necessary  in  plead-  sary  at  law  it 
.  f,^,,,  xi.1-  jj   niust  be  averred. 

mg  to  aver  it,  although  such  an  instrument  has  been  renaerea 

necessary  by  statute,  and  has  been  executed;  the  converse  of 
this  is  also  a  rule,  so  that  whenever  a  deed  in  writing  is  neces- 
sary by  common  law  it  must  be  shown  in  pleading ;  therefore  if 
a  conveyance  byway  oi  grant  be  pleaded  a  deed  must  be  alleged, 
because  matters  that  "  lie  in  grant;'  according  to  the  legal  JJI^^'^^j"^' 
phrase,  can  pass  by  deed  only  (A).  Thus  in  Henning  v.  Willis  (t). 


lie  in  grant. 

s  in  the 
[tithes. 


where  the  plaintiff  filed  a  bill  for  tithes,  and  set  up  by  way  of  ^^"^^^  ^"* 
title  a  parol  demise  by  the  impropriator  for  one  year,  the 
defendant  demurred  for  want  of  title  in  the  plaintiff,  and  the 
plaintiff  submitted  to  the  demurrer.  Upon  the  same  ground 
in  Jackson  v.  Benson{k)f  where  the  bill  prayed  an  account 
of  tithes,  and  merely  stated  that  the  impropriate  rector 
demised  the  tithe  to  him,  a  demurrer  put  in  by  the  de- 
fendant, was  considered  to  be  well  founded ;  and  in  Wil^ 
liams  V.  Jones{l)y  the  same  objection  was  taken  at  the  hear- 
ing, and  would  have  prevailed,  had  it  not  appeared  that  the 
impropriators  had  originally  been  made  parties  to  the  suit, 
but  had  been  dismissed  in  consequence  of  their  having  dis- 
claimed all  interest  in  the  tithes  in  question  (m). 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  writ-  Referring  to 

ten  instruments  in  a  bill,  it  is  usual  to  refer  to  the  instrument  "^^"''nents  in 

'  a  bill  'y 

itself,  in  some  such  words  as  the  following,  viz.  ''  lu  tit  and 

by  the  said  indenture^  reference  being  thereunto  had^  when 

produced  will  more  fully  and  at  large  appear.''    The  effect  makstthtoi 

of  such  a  reference  is  to  make  the  whole  document  referred  P^^  ^^  ^ 

to  part  of  the  record.     It  is  to  be  observed  that  it  does  not  ^^  ^^  ^^^ 

make  it  evidence :  in  order  to  make  a  document  evidence,  it  make  them 

must,  if  not  admitted,  be  proved  in  the  usual  way;  but  the  ^^i*^^'^'^®- 

(/r)  2  Ves.  J.  32S.  (k)  M'CIeland.  62. 13  Pri.  181. 

{K)  Stephens  on  Pleading,  313.  (/)  1  Younge,  252. 

(0  3  Wood.  29.  (m)  Vide  ante,  803. 
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SutJDg  parL  rfect  of  referrii)^  in  it  is  to«iiablBithe|i|aiiitlff  toorelj  opoii 
every  part  of  the  instrameo*^  and  to  'prdYeat  bisbeio^  jweohided 
from  aTailing  himself,  at  the  hnanngyofiaiiy  jioitiony  ei^r  of 
it«  recital  or  operative  pcut,  whioh  may  not  be  inserted  in  the 
billy  or  wMcb  maj  be  inaccurately  set  out.  '  Thea  it  seems  that 
a  plaintiff  may,  by  hie  billy  state*  simqpLy  tlierdate  aBdigfeoMBl 
purport  of  any  partieolar  deed  or  inetnunent  •  und«r  which 
he  claims,  and  that  such  statement,  preridbd  it  ia  accom- 
panied by  a  reference  \o  the  deed  itself,  will  l:|e  auficient. 
As  in  Paiuncefart  y.  Lord  Limcoln^n)^  where  .the.  plamtii*« 
claims  were  founded  on  a  variety  of  deeds,  wiUa^  amd  other 
instranients ;  but  to  avoid  expense,  or  for  eome  odier  purpose, 
the  dates  and  general  purport  only  of  the  deede,  &c.  wers 
stated  in  the  bill,  with  a  reference  to  them*  Thse  manner  of 
stating  the  case  does  not  appear  to  hare  been  ooneidered  as  a 
ground  of  objection  to  the  bill;  but  when.thle  cause  was 
brougiit  to  a  hearing,  the  Master  of  the  Rolls  referred  it  to 
the  Master  to  state  the  rights  claimed  by  the  plaintiff  under  the 
several  deeds,  &c.  mentioned  in  the  bill,  and  reserved  costs 
and  further  directions  until  after  the  report,  and .  the  cause 
was  afterwards  heard,  and  a  decree  made,  on  the  repcMrt  which 
stated  the  deeds,  &c. 

•  It  is  ebvioQs  that  the  method  of  stating  the  plaintiff's  title, 
adopted  in  the  above-mentioned  case,  was  one  -of  great  in*- 
convenience ;  and  although  it  has  been  referred  to  h^re,  it  is 
by  no  means  from  a  wish  to  recommend  its  adoption  as  a 
precedent.  It  is  always  necessary  in  drawing  bills  to  state 
the  case  of  the  plaintiff  clearly,  though  succinctly,  upoot  the 
Moord ;  and  in  doing  this,  care  should  be  taken  to  set  out 
concisely  those  deeds  which  are  relied  upon,  and  tfioee  parts 
of  the  deeds  which  are  most  important  to  the  case, 
or  the  certainty  Although  in  bills  in  equity  the  same  precision  of  statement 
refjuirtd  in  ^|g^  j,  requued  in  {headings  at  law  is  not  altainaUe,  yet  it  is 
nbaoktely  neceBsary  thnt  such  a  convenient  degree  of'  cer- 
tainty  should  he  adopted  .as  may  serve  to  gire  the  ddfendant 
full  information  of  the  case  which  he  is  called  upon  to  answer. 
In   Cresset  v.  Miitan(p),  Lord  Thurlow  observed,  "  special 

(w)  1  Dick.  8GS  (o>  1  Ves.  J.  449  j  3  Bro.  C.  C.  480. 
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pleading  dependBUpon  the  good  .soBse  of  tiie  thing,  and  09  Slating  part, 
does  pleading  hem;  aaid  thougk*  pfoadingsin  this  Court  ran 
into  a  great  deai  of  anaeeasBar^  verbiage  ^jeX  there  nrost  be 
wA^hmg  Mubstwutiid  i'*  and.ia  Loud  BMde«|dale's  treatise 
it  i<  -said,  that  the  rightsof  the' jeTenal- parties^  the  \uy^\iy 
conipbuiied  of,-  and  every  other  neeesaary  ciromnstanoe,  •  aa 
dme,  pheoy  manner,  or  other  insidoite^  ought  to  he  plaiady 
jet  soccmctly  alleged*    * 

'  •With;reepe<li  to  (he  allegoitioii  of  thne,  it 'is  to  Be- oh^s  or  the  certain  17 
•erred  that,  wherfe  it  is  material,  it  ought  to  be  alleged  2?e"*it?oi°o?* 
with  sttch  a  degree  ci  accuracy  as  may  prevent  any  pos-  time, 
sibiltty  of  doubt  as  to  the  period  intended  to  be  defined. 
Thus  in  preeeribing  for  a  modus  in  a  bill,  it  is  neeessaory  that 
a  time  for  the  payment  of  it  should  be  mentioned  (/») ;  and,  for-- 
meriy,  it  appears  to  hare  been  considered  that  not  only  the  day 
of  payment  sfabuld  be  mentioned,  but  that  laying  the  day  of 
payment  on  or  about  a  particular  day  was  too  uncertain  (7)) 
in  Riehareb  ▼«  Ewau  (r)  however^  in  which  another  case  la  the 
Bxchequer,  (Trinity  Term,  5  Geo.  1,)  to  the  same  effect  as 
^e  one  last  relsrred  to  appears  to  have  been  cited  **^Iiovd 
Hardwicke  said,  that  as  to  the  general  question  whether  it 
were  necessary  to  lay  and  prove  a  particular  day  of  payment, 
the  ease  in  the  Exchequer  was  certainly  so  detenniaed,'but 
he  remembered  that  it  gave  general  dissatis&ction  in  West»* 
minster  Hall,  and  abroad,  as  too  nice  to  require  the  proof  of  a 
particular  day ;  and  that  it  had  been  since  adjudged  to  the 
oentrary,  that  on  or  about  is  sufficient ;  so  that  they  had  left 
off  taking  off  that  exception  in  the  Exchequer*  The  aothd^ 
rity  of  this  deoision  has  since  been  acknowledged  by  the 
Court  of  King's  Bench,  in  Roberts  v.  WiUiam8{B) ;  and,  i»  a 
recent  case  in  Chancery  (^),  it  has  been  decided  that.  In  ordi«« 
nary  cases,  the  laying  of  an  event  on  or  about  a  certain  day  of 
a  oertain  month  or  year,  is  a  sufficient  specification  of  tone. 
In  that  case  the  bill,  which  prayed  that  the  d^endant  mnght 
be  restrained  firom  setting  up  a  term  of  500  yeara^*  in  bar  of 

(p).Ooddaid  V.  Keeblc,   Baob.  (j)  12  EmL  M. 

105  ;  Phillips  v,  Symes,  ib.  171.  (t)  Leigh  v,  Leigh,  before   the 

(9)Blacketo.  Finney,  BuDb.  198.  Lords  Commissioaers,  Aug.  6  &  8, 

(r)lVcs.  89.  1835. 
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Stating  part,  an  action  of  ejectment  which  the  plaintiff  had  brought  againftt 
the  present  possessor,  alleged  that  the  plaintiff's  Utle  accrued 
on  the  death  of  an  individual  named,  which  happened  on  or 
about  the  2d  July  1806,  and  the  defendant  demurred  on  the 
ground  that  the  period  alleged  in  the  bill,  as  the  time  of  the 
death  of  the  individual  named,  was  more  than  21  years  (the 
period  required  by  the  stat.  3  &  4  Will.  4,  c.  27,  s.  2&24, 
to  bar  suits)  before  the  filing  of  the  bill,  which  took  place 
in  1824.  When  the  demurrer  was  first  argued,  the  Vice - 
Chancellor  was  of  opinion  that  the  words,  on  or  about  the 
2d  July  1806,  did  not  fix  any  precise  date,  and  that  it  might 
mean  many  years  before,  or  many  years  after  that  time  ;  and 
overruled  the  demurrer.  Upon  appeal,  however,  the  Lords 
Conmiissioners  (Sir  C.  Pepys  and  Sir  J.  B.  Bosanquet,) 
reversed  the  decision  of  the  Vice-Chancellor,  being  of  opinion 
that  from  the  known  and  accepted  use  of  the  expression,  **  on 
or  aboutf'*  in  all  the  ordinary  transactions  of  life,  it  was  suf- 
ficiently definite  for  all  the  purposes  of  demurrer,  and  did 
satisfactorily  set  out  the  fact,  that  the  person  named  died  in 
the  year  1806. 
Of  the  certainty  With  respect  to  the  certainty  required,  in  setting  out  the 
required  in  other  incidents  in  the  plaintiff's  case,  the  following  cases  will 

denu-  "  serve  to  show  what  degree  of  it  is  required  under  the  circom* 
stances  to  which  they  refer:  In  the  case  of  Creuet  v. 
in  bills  to  esta-  Mittan  (u),  before  alluded  to,  a  bill  had  been  filed  to  per- 
blish  a  right  of  petuate  testimony  to  a  right  of  common  and  of  way,  and  it 
stated  *'  that  the  tenants,  owners  and  occupiers  of  the  said 
lands,  messuages,  tenements  and  hereditaments,  in  right 
thereof,  or  otherwise^  have,  firom  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  had,  and  of  right  ought  to 
have,  &c.*'  To  this  bill  a  demurrer  was  put  in  ;  one  of  the 
grounds  for  which  was,  that  it  was  not  stated  as  to  what 
messuages  in  particular  the  rights  of  common  and  of  waj 
were  claimed ;  and,  in  allowing  the  demurrer.  Lord  Thurlow 
said,  ''  you  have  not  stated  whether  the  right  of  way  and 
common  is  appurtenant  or  appendant  to  the  land,  d^c.  that 
you  hold ;  and  you  state  it  loosely  that  you  have  such  ri^t  as 
belonging  to  your  estate,  or  otherwise,  so  that  your  bill  is  to 

(tt)  I  Ves.  J.  449  •,  3  Bro.  C.  C.  480. 
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have  a  commission  to  try  any  right  of  common  and  way  what-     Stating  paru  ^ 
e?er."    The  same  doctrine  appears  to  have  been  held  by  the 
Lord  Keeper  (North),  in   Gell  v.  Hayward(x),  who,  upon  a 
bill  to  perpetuate  the  testimony  of  witnesses  touching  a  right 
of  way,  held,  that  in  such  a  bill  the  way  ought  to  be  laid 
exactly  per  et  trans ^  as  in  a  declaration  at  law.     And  so 
in  Ryves  v.  Ryves  (y),  where  a  bill  was  filed  for  a  discovery 
of  title-deeds,  relating  to  lands  in  the  possession   of  the  in  bills  for  the 
defendant,  and  for  the  delivery  of  the   possession  of  such  ^^l'^^*^^  ^^ 
lands  to  the  plaintiff,  &c.  upon  a  loose  allegation,  that,  under 
some  deeds  in  the  custody  of  the  defendants,  the  plaintiff  was 
entitled  to  some  interest  in  some  estates  in  their  possession, 
but  without  stating  what  the  deeds  were,  or  what  the  pro- 
perty was  to  which  they  applied,  a  demurrer  was  allowed. 
In  Loker  v.  JRolle  (z),   however,  where  a  bill  was  filed  to  Where  defend- 
recover  the  possession  of  an  estate  in  the  hands  of  a  defendanti  ^^}  ^th°^^' 
on  the  ground  that  the  defendant  had  got  the  title-deeds,  and  daries. 
had  intermixed  the  boundaries  of  the  estate  with  his  own,  a 
demurrer  was  allowed,  because  the  plaintiff,  in  his  bill,  had 
described  the  property,  which  was  in  contradiction  to  his  aver- 
ment that  he  did  not  know  the  lands,  upon  which  averment 
his  right  to  apply  to  equity  for  relief,  which  he  might  other- 
wise have  had  at  law,  was  founded  (a). 

Upon  the  same  principle,  in  bills  to  establish  a  modus,  or 
other  customary  payment,  in  lieu  of  tithes,  a  considerable 
degree  of  accuracy  is  required  in  setting  out  the  modus ; 
thus,  if  it  is  a  modus  applicable  only  to  a  particular  portion  of 
lands  in  the  parish,  as  in  the  case  of  an  ancient  farm,  the 
quantity  and  boundaries  of  the  lands  covered  by  the  modus 
ought  to  be  stated,  in  order  that  the  rector  may  know  what 
the  particular  lands  are  in  respect  of  which  the  exemption  is 
claimed  (6).  In  this  respect  there  is  a  great  difference  between 
the  mode  of  stating  a  modus  in  a  bill  and  in  an  answer,  much 
more  precision  being  required  in  the  former  than  in  the  latter, 

(f)  1  Vern.  313.  gave  to  the  plaintiff  leave  to  amend 

(y)  3  ^^^*  343*  "^^  bill,  on  the  sole  ground  that  the 

(s)  3  Ves.  4.  bill  had  been  framed  in  a  very  loose 

(a)  Vide  etiam,  East  India  Com-  ^av. 

pany  v.  Henchman,  1  Ves.  J.  287,  (b)    Scott  v.   Allgood,  4   Gwtl. 

where  upon  demurrer  Lord  Thurlow  1369  j  i  Anst.  16,  8.  C. 
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Stating  ptrt. 


Certaioty  re- 
quired in  bills 
to  restrain  the 
setting  up  out- 
standing terms; 


—  in  bills  for 
relief  on  the 
ground  of  error; 


to  open 

settled  accounts; 


wliere  it  is  merely  set  np  as  a  defence ;  and  the  Coiirt  of 
Exchequer  has  carried  this  distinction  so  far,  as  to  saj,  that 
though  it  was  impossible  to  establish  a  modus,  as  laid  in  a 
cross-biJI,  in  consequence  of  the  want  of  sufficient  accaracr 
in  describing  the  farms  alleged  to  be  covered  by  it,  yet  it  was 
a  very  different  consideration  whether  the  modus,  as  laid  in 
the  answer  to  the  original  bill,  from  which  the  statement  in  the 
cross-bill  was  copied,  might  not  afford  such  a  defence  as  would 
prevent  the  plaintiff  from  haiang  a  decree  for  an  account  (c). 
Tlie  reason  of  this  distinction  appears  to  be,  because  a  land- 
holder who  endeavours  to  establish  a  modus  is  bound  to 
know  what  his  claim  is,  before  he  brings  it  into  Court,  and  is 
therefore  tied  down  to  an  accurate  statement  of  it ;  but,  in  an 
answer,  a  tenant  is  bound,  within  a  limited  time,  to  show  whe- 
ther he  has  any  defence  to  make  or  not,  and  if  he  give  such 
a  statement  as  will  inform  the  plaintiff  of  the  general  nature 
of  the  case  to  be  brought  against  him,  it  will  be  sufficient^cQ. 

The  principle  which  requires  a  sufficient  degree  of  certainty 
in  the  statement  of  a  bill,  has  been  further  illustrated  in  the 
case  of  Stansbiiry  v.  Arkwright(€),  before  referred  to,  where 
a  bill  to  restrain  a  defendant  from  setting  up  outstanding  terms 
in  bar  to  the  plaintiff's  claim  at  law,  was  held  to  be  demurrable 
to,  on  the  ground  that  it  did  not  allege  what  sort  of  term  or 
estate  was  outstanding. 

The  rule  which  prescribes  that  a  plaintiff  shall  not  sustain 
a  bill  unless  he  has  employed  such  a  degree  of  certainty  in 
setting  out  his  case  as  may  enable  the  defendant  to  ascer- 
tain the  precise  grounds  upon  which  it  is  filed,  applies  to  all 
cases  in  which  a  person  comes  to  a  court  of  equity  for  relief 
upon  a  general  allegation  of  error,  without  specifying  parti- 
culars (y*)  ;  and  if  a  party,  seeking  to  open  a  settled  account, 
files  his  bill  without  such  a  specification  of  errors,  he  will 
not  be  permitted  to  prove  them  at  the  hearingi  even  thou^  the 
settlement  of  the  account  is  expressed  to  be,  errors  excepted^ 
which  is  the  usual  form  observed  in  settling  accounts  ^g), 


(c)  Scott  V,  Allgood,  tttpra ; 
Athyns  v.  Lord  Willoughby  de 
Brooke,  4  Gwil.  1412. 

(d;  Baker  o.  A  thill,  4Gwi].i423; 
2  An&t.  491,  S.  C. 


(e)  Antt,  40^ 

(/)  J'aylor  v.  Haylin,  3  Bro.  C.  C. 
310 ;  1  Cox,  435,  S.  C. ;  Johnson  v, 
Curteis ;  3  Bro.  C.  C.  «f)6. 

(5)  Ibirl. 
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And  it  fthoald  be  noticed  that  where  a  plaintiff  files  a  bill  for     Stating  Part^ 
a  general  account,  and  the  defendant  sets  forth  a  stated  one, 
the  plaintiff  must  amend  his  bill,  because  a  stated  account   where difend- 
is  primd  fade  a    bar  till    the  particular  errors  in   it    are  JSited'awxouiit 
assigned  (i^).     Upon  the  same  ground  it  has  been  held  that  in  bar; 
an  award  is  a  bar  to  a  bill  brought  for  any  of  the  matters  or  an  award, 
intended  to  be  bound  by  it,  and  that  if  a  bill  is  filed  to  set 
aside  the  award  as  not  being  final,  &c.  the  specific  objections 
to  it  must  be  stated  upon  the  bill(t)« 

It  is  to  be  remarked  that  in  most  of  the  cases  above  cited,  Objection  mutt 
the  question  has  come  before  the  Court  upon  demurrer,  ^^xLmu^ 
which  seems  to  be  the  proper  way  in  which  a  defendant  ought 
to  take  the  objection  that  a  bill  is  deficient  in  certainty ;  the 
question,  whether,  in  case  the  defendant  omits  to  avail  himself 
of  this  method  of  objection,  and  puts  in  an  answer,  he  can  be 
admitted  at  the  hearing  to  insist  upon  the  same  sort  of  ex- 
actness in  statement,  which  he  might  have  insisted  upon  had 
he  demurred,  was  the  subject  of  discussion  in  a  case  before 
Lord  Redesdale,  in  Ireland  (^).  A  bill  was  filed  to  set  aside 
a  decree  of  foreclosure,  which  had  been  made  in  the  absence 
of  the  mortgagor,  in  pursuance  of  the  statute  (7  Geo.  2, 
c.  14,  Irish,)  '*  for  making  the  process  in  courts  of  equity  more 
effectual  against  mortgagors  who  abscond,  and  cannot  be 
sensed  therewith,  &c.,*'  upon  the  ground  that  the  mortgagor 
came  within  the  eighth  section  of  the  Act,  which  saves  the 
right  of  infants,  persons  of  non-sane  memory y  &^c.,  and  it 
was  merely  charged  in  the  bill  that  the  mortgagor  *'  was  of 
a  weak  and  feeble  understanding,  approaching  almost  to 
idiotcy,*'  though  it  was  proved,  by  the  evidence,  that  he  was 
incapable  of  managing  his  affairs.  Lord  Redesdale  at  first 
appeared  to  think  that,  although  the  allegation  would  not 
have  been  sufficiently  precise  to  support  the  bill  had  it  been 
demurred  to,  yet  as  it  had  not  been  objected  to  in  that  man- 
ner, and  as  the  evidence  showed  that  the  plaintiff  was  a 
person  of  extremely  weak  understanding,  he  was  warranted  in 
admitting  it.  His  Lordship  observed,  ^^  but  it  may  be  said 
that  tHe  bill  not  having  stated  with  sufficient  precision  the 

(K)  Dawson  v.  Dawson,  i  Atk.  i.        (k)  Cartw  v.  Johnston,  2  Sch.  & 
(i)  Routh  V.  Peach,  3  Anst.  610.    Ltf.  280. 
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Stating  Part,     degree  of  incapacity  which  the  Act  naqmres,  the  fkct  of  '  non- 
'  sane  memory/  within  the  Act,  wm  not  in  iflBoe  in  the  cauBe. 

This  is  a  point  which  has  a  little  disturbed  my  mind,  and, 
before  I  finally  decide,  I  should  like  to  consider  how  far  this 
loose  manner  of  stating,  in  bills  in  e^ity,  will  warrant  the 
Comrt  in  Teoeiring  the  evidence  ofiered.  I  wish  on  many 
accounts  that  pleadmgs  in  equity  were  more  precise  than  they 
are,  at  the  same  time  it  is  to  be  cojisidered  that  they  will  not 
admit  of  the  same  precisian  as  pleadings  at  biw.  If,  indeed, 
a  defendant  in  equity  puts  in  a  plea,  considerable -predsion  is 
required,  because  he  seeks  to  reduce  his  case  to  one  point. 
If,  on  a  bill  filed,  to  carry  this  decree  into  execution  against 
the  heir,  he  had  pleaded  that  the  person  against  whom  the 
decree  was  made  was  '  a  person  of  weak  nind  and  aioost  an 
idiot,'  I  should  have  held  that  a  bad  plea,  as  a  pka,  although 
it  might  have  stood  for  an  answer ;  but  whether  the  same  sort 
of  exactness  is  necessary,  in  the  statement  in  a  bill  to  which 
no  dsmnrrer  is  put  in,  is  a  question  to  be  considered."  His 
Lordship,  howerer,  said  afterwards,  that  as  to  whefiier  the 
case  was  within  the  Act  of  Parliament,  he  ratiier  thoogfat  he 
eodld  not  bring  it  within  it ;  and  it  is  to  be  obsenned,  that 
tiMQgh  he  subsequently  gare  judgment  in  favour  the  fdaintilTs 
Tight  lo  set  aside  the  decree,  it  was  not  upon  the  gtound  of 
the  mortgagor  having  come  within  the  saving  section  of  the 
Act,  but  because  the  decree  appeared  to  have  been  fraadu- 
lently  obtained  by  taking  advantage  of  the  mor^agor  s  hn- 
befefllSty  of  mind.  Little,  therefore,  can  be  coUected  from  that 
caie'tigainst'a  defendant's  right  to  make  the  smne  objection 
for  want  of  certainty  in  the  allegation  of  the  bill,  at  the 
'hearing,  that  he  might  have  done  hy  demarrer. 

4.  Charge  of  Confederacy, 

Chaise  of^  Til  IS  part  of  the  bill  contains  a  general  chaxge  that  the 
defendant ''  combining  tend  confederating  with  divert  persons y 
at  present  unknown  to  the  plaintiffs  but  whose  names  when 
discovered  the  plaimtiff  craves  to  be  at  liberty  to  insert  in 
his  bills  with  apt  and  proper  matter  and  words  to  charge 
and  make  them  parties  defendants  to  the  bills'  refuses  to  do 
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that  justice  to  the  plaintiff  which  he  reqnirea  or  ia  entitled  to.       Cbatge  of 
This  charge,  although  geaemlly  introduced  in  a  biU,  is  not    ^  ^"''^^^"^^'^ 
necessary ;  and  may  be,  and  in  amicable  suits  frequently  is,   Not  usual  in 
omitted  U).    The   praotiee  of  inserting  it  is  said  to  have  amicable  suiu. 
arisen  from  an  idea  that,  without  such  a  charge^  additional  Origin  of  th« 
parties  could  not  be  added  to  the  bill  by  amendment;  and  in  P'^"^^'^'®* 
some  cases  the  ichaige  has  been  inserted  with  the  view  te  ffiVB 
the  Court  junsdietion(^).     But  it  is  quite  certain  that,  in 
eases  where  the  charge  is  not  introduced,  parties  may  be 
added  by  amendment,  and  also  that  the  Couft  has  jurisdic* 
tion- without  snch  allegation  (vt). 

•Upon  this  subject,  loid  Redesdak  observes,  that  it  hss  Defendant 
been,  pvobaUy  for  this  reason,  generally  considered   that  a  ^lemumng  for 
de£mdant  demnriing  to  a  bill,   comprising  persons  who(9e  neasi 
interests  are  so  distinct  that  they  ought  not  to  be  made 
parties  to  the  same  bill,  ought  to  answer  the  bill  so  far  as  to 
deosy  the  charge  of  combination.     It  has  been  decided^  hew-  need  not  deny 
ever,  that  an  answer  to  a  chaige  of  unlawful  combinatiotn  ^^'^wful'^ 
cannot  be.conpelled(n);  and  that  a  chai^  of  lawfiil  ooni-  combination; 
btnaUsBy  to  render  it  material,  ought  to  be  specific:   for  nor  of  lawful 
whero  persons  have  a  common  right,  they  may  join  together  ^^^^'^^^^^ 
in  apeaiceable  manner  to  defend  that  right,  and  though  seme  alleged. 
of  them  only  may  he  sued,  the  rest  may  contribute  to  their 
defence  attiieir  oommon  charge  (o) ;  and  if  on  the  ground  of 
auoh  a  eoosbination  the  jurisdiction  of  a  court  of  equity  is 
attempted. to  he  sustained,  whero  the  jurisdiction  is  properly 
at  coMmonlaw,  the  combination  ought  to  be  specially  charged, 
that  it  mayappear  to  warnmt  the  assumption  of  jurisdiction  > 
in^  a  eoiirt  of  equity  (/i).  ^ 

From  whatever  cause  the  practice  of  charging  combination  Charp  of  corn- 
has  arisen,  it  is  still  adhered  to,  except  in  the  case  of  a  Peer,  ^^J^^*^ 
who  is  never  charged  with  cpmbining  with  others  to  deprive  Peer, 
the  plaintiff  of  his  right,  either  from  respect  to  the  peerage, 
or,  perhapSy  from  an  apprehension  that  such  a  charge  might 
be  construed  into  a  breach  of  privilege  {g)» 

mprac.  Reg.4(8<  (a)Uob.9B. 

(0  Utd  lUd.  12.  (p)  Lord  Red.  SI, 

(m)  Cowp.  Eg.  PI.  14.  W  Ibid, 
(n)  Oliver  t>.  Haywood,  1  Anst.  82. 
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CluiKiiigPart.  5-   Charging  Part. 

-   .  .   ^^ — ' 

Ongin  of  Its  \y  ,,ras  formerly  the  practice,  of  pleaders  in  equitr,  to*«tate 

mtrodoction;        ^-        %  .     ,«•  .      .      ,  .„  .     ,  ,    ,        .^ 

the  plamtiff^B  case  m  the  bill  very  concisely,  and  then  if  any 

matter  was  introduced  into  the  defen^nt's  plea  •or  answer, 
which  made  it  necessary  for  the  plaintiff  to  put  in  iarae,  on  his 
part,  some  additional  fact  in  avoidance  of  such  new  matter,  soch 
new  fact  was  placed  upon  the  record  by  means  oi  a  special 
replication.  In  order  to  avoid  the  inconvenience,  delay,  and 
unnecessary  length  of  pleading,  arising  from  thie  coarse  of 
for  what  purpoM  proceeding,  the  practice  now  in  use  has  been  introduced,  and 
^^^'  wherever  the  plaintiff  is  aware,  at  the  time  of  €ling  his  bill,  of 

any  defence  which  may  be  made  to  it,  and  has  any  matter  to 
allege  which  may  avoid  the  effect  of  such  defence,  the  coarse 
now  is  to  insert,  after  the  general  charge  of  confederacy,  an 
allegation  that  the  defendants  pretend,  or  set  up  such  and  sudi 
'  allegations  by  way  of  defence,  and  then  to  aver  the  matter  used 
to  avoid  it  in  the  form  of  charge.  This  is  commonly  called  the 
charging  part  of  the  bill,  and  its  introduction  into  practice  has, 
in  all  probability,  led  to  the  discontinuance  of  special  replica- 
tions, by  enabling  the  plaintiff  to  state  his  case,  and  to  bring 
forward  the  matter  to  be  alleged  in  reply  to  the  deience  at 
the  same  time,  and  that  without  making  any  admission,  on 
the  part  of  the  plaintiff,  of  the  truth  of  the  defendant's  case. 
Thus  if  a  bill  be  filed,  on  any  equitable  ground,  by  an  heir  who 
'  apprehends  his  ancestor  has  made  a  will,  he  may  state  his 
title  as  heir,  and  alleging  the  will  by  way  of  pretence  on  the 
part  of  the  defendants  claiming  under  it,  make  it  a  part  of 

The  plainiirs  ^'j^j^  ^^^  without  admitting  it.     It  is  to  be  observed,  howefer, 
equity  must  not  ^         ,  '        ^ 

appear  in  this  that  in  such  case  some  clear  equitable  ground,  for  the  inter- 
part  only.  ference  of  the  Court  on  behalf  of  the  plaintiff,  must  appear  in 
the  stating  part  of  the  bill,  and  that  if  the  equity  appears  only 
in  the  charging  part  the  bill  will  be  liable  to  demurrer  (r). 
May  be  omitted,  j^  ^^  ^^^^  ^^^^  stated  (5)  that  the  charging  part  of  a 
bill  may  be,  and  frequently  is,  omitted ;  to  which  it  may  be 
added  that,  in  Partridge  v.  Haycraft  (/),  Lord  Eldon  said 

(r)  Flint  v.  Field.  2  Anit.  543.     (f)  5upr<i,  463.      (t)  11  Vet.  S75. 
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that  "  Lord  Kenyon  never  would  put  in  the  charging  part,  Charging  Part, 
which  does  little  more  than  unfold  and  enlarge  the* state- 
ment ;''  and  certainly,  where  such  is  the  only  object  for  its 
introduction,  it  maybe  very  pioporly  omitted*  lA.mftny 
cases,  however,  ils  totroduction  is  highly  benefiptiU,  not  on^y 
for  the  puipoae  of  ijslroducing  matter  which,  would  formerly 
have  been  the  sulyect  of  a  special  replication^  but  as  a  foun- 
dation for  inleirogatories  which  m^y  lead  to  a  discovery  of 
the  defendant's  case(/)9  and  likewise  of  aflfording  grounds  for 
collateral  inquiries  and  directions  in  the  decree  which  may 
not  necessarily  arise  out  of  the  case  as  mainly  insisted  upon 
in  the  Wl^  but  which,  in  the  event  of  partial  success,  either 
on  tbe  part  of  the  plaintiff  or  defendant,  may  become  neces- 
sary, but  whieh  without  some  allegation  or  chaige  to  warrant 
them  in  the  pleadings  could  not  be  introduced  («)• 

It  is  to  be  observed  that  a  chaige  in  the  bill,  that  the  de-  Allegation  of  a 

fendaal  pretends  that  a  certain  fact  has  taken  place,  suffi-  V^^^^^^  »"^: , 

1  ,       -       .     .  ,    ,  ,  1.1,,,,  oen*  to  put  the 

ciently  puts  that  fact  m  issue ;  and  that  where  a  bill  had  been  matter  in  issue. 

filed  by  one  of  five  residuary  legatees  for  an  account  of  tl^e 

estate  of  a  testator,  and  for  payment  of  her  fifth  part,  alleging 

that  one  of  the  defeiidants  pretended  that  the  plaintiff's  share 

of  a  certain  bequest  of  stock  was  lapsed,  and  a  decree  had  been 

proneuacedy  reserving  that  share  to  the  defendant  when  sl^e 

should  come  of  age ;  vpon  a  second  bill  being  filed  by  the 

same  plaintiff  and  her  husband  for  the  above  legacy,  the  fonner 

decree,  signed  and  enxoUed,  was  pleaded  in  bar ;  and  it  w^ 

held  by  Lord  Hardwicke,  that  the  allegationin,  the  original  bill, 

of  the  pretence  that  the  legacy  was  lapsed,  was  sufficient  to 

put  the  point  in  issue  in  that  cause,  and  that  the  plaintiff  was 

as  much  bound  by  the  decree  against  b^r  as  if  tj^ere  had  be^n 

a  specific  declaration  upon  the  point  that  sha  was  nof  e^i- 

titled(:e). 

5.  Averment  of  Jurisdiction,  ' 

The  sixth  part  of  thc^  bill  is  intended  to  give  jurisdiction      Averment  of 
over  the  suit,  to  the  Court,  by  a  general  averment  that  the     JunsdicUon.  ^ 

(0  Lord  Red.  85.  (x)  Gregory  v.  Moleaworth,  8  Alk. 

(u)  l^oUoway  v.  Millard,  1  Mad.    626. 
414. 
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•fU  complaint  of  are  cotttfaiy  tb  ^Hy,  aod  lettl  to  the 
,.»^o>.a.^  iajary  of  the  plaintifb,  utid  <hnt  tlwy  hci^  no  vefliio4;f,  or  not 
a  complc^d  remedy,  withmif  th^  aHsfetaiiee  of  a  Court  of 
Equity  (y).  It  iis  «»  bo  obaorved,  faow^^Pfei*;  tbair  thiiravtBfWiettt 
alo«ie  ^11  not  grre  the  Court  jui^aidlctiMi,  unioiO'  a  twaele 
ehown,  ititho  bill,  from  ^idi  It  ii  afipiirent 'that  thajurit- 
diction  |yroperty  belongs  to  it  {z).  Tlie  ^MflfiMfod  of 'tlMa^ai»e, 
therelbre,  wilf  not  render  the  bill  d^ft»ottto. 

i.  Interrogating  Part. 

l:iMMvaiing        'The  bin  hating  shown  tho  title,  of  the  peraona  tompXtMVi^, 

>**f>j ^   to  relief,  and  that  the  Court  haa  the  prop^'  juiiadietiQii  for 

htnMdforthe    ^^^  pofpoBO,  in  the  aerenth  place,  pnys  thM  <ho  partiM 

pui^Hvieor  complained  of  may  answer  all  the  matters  iN^Atained  in  the 

llw^^upon       ^rtnw  part  of  the  bin,  not  only  aceordmgr  ^  their  pbdtite 

4Mili«  knowledge  of  the  facts  stated,  but  also  according  to  their 

rsmembrance,  the  information  they  may  havte  received,  and 

the  belief  tliey  are  enabled  to  form  on  the  8UbjeM(a).  ' 

)u  \Khiii  cases  'ttm  answer,  in  the  case  of  ordinary  persons,  la  requirsd  bj 

mih.*^'***"*^     the  bill  to  be  upon  oath,  although  the  plaintiff  may  afterwaids, 

if  he  thinks  proper,  dispense  with  tills  cereiaony,  by  eonaenting 

to,  flv  applying  for,  an  order  to  that  effeet(^).    The  aaawar  of 

. of  corpo-    a  corporation  aggregate  is  required  to  be  Qnde#  ^air  commso 

,«iK>ii  nRt^regate  ^^|  ^  ^^  ^Yi%^  a  defendant  is  entitled  to  priiryege  of  peersge, 
uiHlor  common  r  o         r      -o  ' 

^^  the  answer  is  required  upcm  the  honour  of  the  defendant  only, 

afld  th^  oath  is  dispensed  with  (c).      This  privilege  of  tb« 

....^ofa  peer,    peerage,  as  well  as  all  others,  except  that  of  aitliAg  in  the 

House  of  Lords,  extends  to  all  Irish  and  Scotch  peers,  anl#ts 

they  have  waived  their  privileges  by  accepting  seafti  in  die 

House  oi  Commons  {d), 

(y)  Lord  Ked.  86.  no  higher  than  Uie  IGth  of  Elizabeth, 

(O  Ibid.  Gilb.  For.  IVoin.  48,  and  it  does  not 

in)  Ibid.  87.  appear  to  have  been  established  tilf 

{h}  Ibid.  0,  10.  a  much  later  peiiod,  for  it  was  coo- 

(r)  Ibid.  teated  and  refttsed  by  Loid  Chsn- 

(ii)  RoMmob  V,  Loid  Rokcfoy,  8  cellor  figerton.  (Treat. w  Star Cbam- 

Vcft.  001.    The  privilege  of  peerage,  ber,  p.  3,  s.  10;  vide  2  Coll.  Jar* 

which  entitles  a  peer  to  answer  unon  168;  Toth.  10, 11),  who  said  that  the 

hts   attestation  of  honour  instead  of  honour  of  a  peer  did  not  bind  his 

his  oath.  doc»  not  appear  to  be  of  conscience  any  more  than  if  he  should 

very  ancient  standing,  and  is  traced  be  permitted  to  give  evidence  to  a 
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Aa  th^  principal  ^  of*  mi  fmwer,  ,up^  ti^  of^th  of  the     Intenogatiog 

port,ti)^^c93e,Qf  t}w«.p||aj|»^a&,  il.Aft  Oi^refore-  IP^^irad  Qf^  th^  Object  of  the 
defoidaiiKa.eitaMr  t^-ft4i»ifc  or,  cUi^j!  Ml  *h«  Acts  wi  forth  in  "^'^*^^"«»- 
the.-bUly  "viik   theix.  Attending.  i^ifcmws^iM^eqt  tot  tP  d^^ny 
lilMripg.sinjr.knQwMf^  or  i«/oiini«tiou  .qo  t)i9  »i^mtf»9my 
i«coU«<^n..of.  it,  .9^  W$o  to  d^olaro  tbfixaadww  vmbh  to 
form  any  belief  comser^i^g  i|.    ButaBOxperieiiAe  hiy9- proved 
that  the  substance  of  the  matters  stated  and  charged  in  a  bill 
may  frequently  be  evaded  by  answering  according  to  the 
letter  only,  it  has  become  a  practice  to  add,  to  the  general 
reqw0itiie»ttot  the  defendants  should  answes  the  contend  of 
the  JmU,  a  repetition,  by  way  of  interrogatory^  of  the  pn^eiB 
nQost  eseential  ,to  he  answered;  adding  to  the  mqi^;  after 
«och  faot^  mi  iaqiwy.  of  the  several  circumsti^oeB  wJbi^  majr 
l>e.alt^n4!aiil  11p09.il>  and  the  variations  to  which  i|  sa^y-be 
SHlfe^ft,  .with  a  view  to  prevent  evasion,  and  compel  a  full 
an8weir.(cO^     Tha^  ia  commonly  termed  the  intenrogatiog  Mutt  be  founded 
part  of  thf  bill ;   and  as  it  is  used  only  to  compel  a  fell  "JJiVf\he*bi?r' 
anfwor  to  the  watteprs  ciootained  in  the  fom^.  part  :of •  the 
ball,  it  most,  be  founded  on  thoie  mattetrs*     There&my  if 
theiie  iA  nothing  in  the  pnor  part  of  the  hill  to  wairant  an 
interrogatory,  the  defeadant  is  not  compellable  to  answer 
it(^).;  a  practice  neeessary  for  the  preservation  o|  fe^.and 
ordev  ifi  the  pleadii^,  and  particularly  to  keep  ikB  ani^war 
to  the  matters  put  in  issue  by  the  bill(/).     But  a  variety  of  many  questions 
questi<me  may  be  founded  on  a  single  charge,  if  th^y  ane  a  smgfe^charRe" 
relevant  to  it.     Thus,  if  a  bill  is  filed  against  an  executor  for  or  allegat  on 
an  account  of  the  pergonal  estate  of  his  testatoi,  upon  the 
aingle  charge  that  he  has  proved  the  will  may  be  foundod 
every  inquiry  which  may  be  necessary  to  ascertain  the  amount 
of  the  estate,  its  value,  the  disposition  made  of  it,  the  situa- 
tion of  any  part  remaining  undisposed  of,  the  debts  of  the 

jury  at  law,  nwa  honour,  where,  if  upper  house  of  Parliament,  and  the 

the  jury  feunci  contrary  to  the  evi-  n^idows  and  dowagers  of  the  tern- 

deiMCe,  no  aiiaint  would  lie  against  poral    lords,    should    answer  upon 

them.     But  this  privilege  has  been  honour  only.    Cowp.  £q.  PI.  15. 

stnee  fiiliy  catabUsbed  by  ofn  oider  (d)  Lord  Red.  36. 

of  the  House  of  Lords  in  1G40,  by  (e)  Ibid,  vide  etiam^  Altorney-ge- 

which  it  was  ordered  that  the  nobility  neial  v,  Wborwood,  1  Ves.  534-5S8. 

of  this  kingdom,  and  lords  of  the  (/ )  Lord  Red  ^7. 

I  I  4 
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Interrogating  toflftalor,  •ftiid  any  x>di«r '  cffio«ii»U»ce  Jeading  to  Ihe  account 
.  ^  .  i«}«m4(p).  Xhia  r»fe  m  stated  vmA  acknowledged  by  Lord 
Ekton^  m  FaMer  y.  8tuairi{k),  wiiefe  a  defendant  deoUaed, 
bylua  mttower^  aetting  forth  the  particttlani  af  a  certain  cen^ 
siddratibn^  wkioh,  ttlvaa  alleged  in  the  bill,  the  defendant 
prel^iided  was  paid  by  him  for  tbe  purdiaae  of  a  share  in  a 
nefr^par,  «4iich  was  the  enhject  of  Uie  litigation.  Hie  Lord- 
ship,  upon  exceptions  to  the  Master's  report  upon  the  suf- 
ficiency ^  the  answer  being  argued  before  htm,  said,  ''  It  all 
dspends  upon  this,  whethw  there  is  such  a  efaaige  in  the 
bill  as  to  the  paynent  of  the  consideration  as  entitles  the 
plaintiff  to  an  answer,  not  only  whetlier  it  was  paid,  but  as 
to  ati  the  cureumstances,  when,  where,  &c.  I  have  always 
considered  that  a  general  charge  enabled  you  to  put  all 
questipns  upon  it  that  are  material  to  make  out  whether  it 
was  paid ;  and  it  is  not  necessary  to  load  the  bill  by  adding 
to  the  general  charge  that  it  was  not  paid,  that  so  it  would 
appear  if  the  defendant  would  set  forth  when,  where,  &c. 
The  old  rule  was,  that,  making  that  substantive  charge,  you 
nuiy  in  the  latter  part  of  the  bill  ask  all  questions  that  go  to 
prove  or  disprove  the  truth  of  the  fact  so  stated  "(t). 
but  must  be  It  is  to  be  observed,  however,  that  the  interrogatories  must 

char^  or  alle-     ^^  ^^  cases  be  confined  to  the  substantive  charge  or  allega- 
gation.  tion,  and  that  the  plaintiff  cannot  extend  his  interrogatories 

in  such  a  manner  as  to  compel  a  discovery  of  a  distiact 
matter  not  included  in  the  allegation  or  charge ;  and  there- 
fore, where  a  bill  prayed  a  discovery  in  aid  of  an  action  at  law 
under  the  Stock  Jobbing  Act(^),  as  to  an  advance,  by  plaintiff 
to  the  defendant,  of  a  sum  of  money  without  legal  considera- 
tion, which,  it  was  alleged  in  the  bill,  was  advanced  as  the 
premium  for  liberty  '*  to  put  upon,  detain  or  refuse  stock," 
or  in  consideration  of  certain  contracts  relatuag  to  stock  which 
are  void  under  that  Act,  and  the  defendant  denied  by  his 
answer  that  the  plaintiff  did  advance  or  pay  to  the  defendant 
the  sum  mentioned,  or  any  other  sum  as  the  pr^mium^  &c. 
(as  charged  in  the  bill,)  to  which  answer  an  exception  was 
taken  because  the  defiandant  had  not  negatived  the  receipt  of 

(g)  Lofd  Red.  87.  (t)  Ibid. 

(Jk)  II  Ves.  206.  (fc)  7  Geo.  2,  c.  8. 
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the  money  in  ev«ry  way  tHkitehlmd  hwt'sngf^tJ^  *»  the"     Ini«rrogating 
interro^tory,  Lewi  £l<k«  ck^wiA^  *©*•  cocdi^tioft^  ^-^-^ 


the  interrogatory  {uiinted  ata^l^ascr  wiflSnth^'^h  ¥iii  eigMbf 
seetioiis  of  ^^e  Act,  In  r^eptct  of  '#hlcli^  u^  %ill  lof^dlfcdvfery^ 
vrnB  gi^eti  by  the  Act,  trhemos  the 'tttUgadotti'lnith^  ibfll 
related  to  easel  ^dthin  the  first  adctlofi  of  th^^AoV^ifi  yMp^!«' 
of  whidi'a  righteo  file  a  1^11  of  idtecovery"¥fto^Mql9<^lh^ 
second  aectioii  <9ii).  -    ^''  <  '     ■  ■ ' 

It  tnay  be  noticed  here  that,  in  Atiomey^Oenmil^i  Wh^-^  If  interrogato- 
toa&d{n)f  vrhete  intorro^tories  in  a  bill  were  beetled' "isiy  nes,  not  founded 
partioolar  flicts  which  were  not  charged  in  the  pr©cedWg'  part,  mthc'burawT 
and  the  diefendant,  though  not  bonnd  to  answer  diem;  iid  So,  •  answered,  the 
and  the  answer  was  replied  to;  Lord  Hardwicke  heU  tthtt^^ue"'^" 
the  informality  in  the  manner  of  charging  was  supp)kfd  by 
the  answer,  and  that  the  facts  were  properly  put  ifiissne;' 
'*  for  a  matter  may  be  put  in  issue  by  the  answer  as  w^^a«^ 
by  the  bill,  and,  if  replied  to,  either  party  may  examine  to 
it». 

8.   The  Prayer  for  Relief. 

Prayer  for 
The  prayer  for  relief  is  generally  divided  into  two  parts.  Relief. 

vit,  the  prayer  for  specific  relief,  and  the  prayer  for  general  Twofold  • 

'e*'«^-  pi»yerfor 

Although  there  is  no  donbt  but  that  a  mere  prayer  for  special  relief . 

general  relief  would,  in  most  cases,  be  sufficient  to  enable  the 
plaintiff  to  obtain  such  a  decree  as  his  case  entitles  him  to(p), 
yet  it  is  the  usual  and  most  convenient  practice  to  precede 
the  request  for  relief,  generally,  by  a  statement  of  the  specific 
nature  of  the  decree  which  the  plaintiff  considers  himself 
entitled  to  under  the  circumstances  of  his  case.  Deficiencv  in 

This  part  of  the  bill,  therefore,  should  contain  an  accurate'  ^^7  be  supplied 
specification  of  the  matters  to  be  decreed ;  and,  in  complicated  ^J  gcneS^ 
cases,  the  framing  of  it  requires  great  care  and  attention;  relief; 
for,  although  where  the  prayer  does  not  extend  to  embrace 

(m)   Bullock  V.  RichaidsoD,  11        (p)  Cook  v,  ftfartfa.  3  Atk.  8; 

Ves.  878.  Grimes  v.  French,  ibid.  141 ;  Par- 

(»)  1  Ves.  684.  tridge  v.  Haycraft,  11    Ves.  670- 

(o)  Ibid.  588.  674. 
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Pray«t  for      all  the  relief  to  which  the  plaixUiff  may  ^i  the  hearing  show  a 

Uelief.         right,  the  deficient  relief  may  be  suppled  under  th^  genend 

but  such  relief     pi^yer^  y^t  auch  relief  muat  he  copaistent  with  that  speci- 

roust  be  con-       fically  prayed.  a|i  well  as  with  the  case  niada  by  tl^e  bill,,  for 

sistent  with  ,       !n.  '„  «•  i   ^      i  ,  «         i 

relief  specifically  the  Court  wUl  not  Sutter  a  defemjyuKt  to  be  take«  by  sur- 

prayed  attd  caee  prise,  and  permit  a  plaintiff  to  neglect  axul  pass   ovfuc  the 

prayer  he  has  made,  and  take  another  decree,  even  though  it 

be  according  to  the  case  made  by  his  biU.     Therefore,  in 

Soden  v.  Soden(q)y  where  a  bill  was  filed  against  a  wom^  to 

Declantion  that  compel  her  to  elect  between  the  provision  made  for  her  by  a 

elw^noit*^      will,  and  that  to  which  she  waa  entitled  under  a  aettlement, 

granted,  under     and  the  case  made  by  the  bill  was  solely  calculated  to  call 

ma^  e'liiu^  ****    ^^^  ^^^  ^  ®*®^^'  ^^  ^^^  ^^^^'  ^^^^  *  declaration  that  she 
had  elected,  bo  as  to  conclude  her,  could  no^  be  maintained 
under  the  prayer  for  general  relief,  being  inconsistent  both  with 
the  case  made  by  the  bill,  and  with  the  specific  prayer  that 
Decree  of  fore-     ^^^  should  make  her  election.     And  so  where  a  bill(r)  was 
closure  not         filed  by  a  person  in  the  character  of  mortgagee,  praying  a 
prayer  for'sale.^  '^^^  under  a  trust,  to  which  it  appeared  he  was  not  entitled, 
the  Court  would  not  permit  him,  under  the  general  prayer,  to 
take  a  decree  that  the  defendant  might  redeem  or  be  fore- 
closed, although  it  was  the  relief  to  which  properly  belonged 

,       to  his  case.     And  in  like  manner,  where  a  bill  was  brought 
— ^  nor  a  oe-  '  ^  ° 

cree  for  the  land  for  an  annuity  or  rent-charge  under  a  will,  and  the  counsel 

foM^n  l^^ir     ^^'  '^®  plaintiff  prayed  at  the  bar  that  they  might  drop  the 

demand  for  the  annuity  and  insist  upon  the  land  itself,  Lord 

Hardwicke  denied  it,  because  it  came  within  the  rule  before 

Account  of         ^^  down(<).     Upon  the  same  principle,  where  a  vendor  filed 

rents  and  profits  a  bill  for  a  specific  performance  against  a  purchaser,  who  had 

under  sTprayer     ^^^  ^"  possession,  under  the  contract,  for  several  years,  but 

for  specific  per^    failed  in  establishing  his  right  in  consequence  of  a  defect  in 

vendor^*  ^         ^^*  ^^'^®>  ^^^  Court  refused,  under  the  prayer  for  general 

relief,  to  direct  an  account  of  the  rents  and  profits  against 

the  purchaser,  although  he  had  stated  by  his  answer  that  he 

was  willing  to  pay  a  fair  rent(0.     And  so  where  a  bill  was 

(a)  Cited  by  Lord  Eldon  in  Hiern 
«.  Alill,  13  Ves.  119. 

(r)  Talk  w.  Lord  Clinton,  12  Ves. 
48 ;  vide  etiam  Jonts  v»  Jones^  3  Atk. 
110. 


(i)  Grimes    v. 

French,    2   Atk. 

141. 

(0  Williams  t 

Shaw,   3   Russ. 

178.  n. 
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filed  for  the  specific  perftrmftnce  of  a  written  agreefment,  and       Prayer  for 
parol  evidence  Wa^  read!  to  prove  a  variation  from  it,  the  Mil         **^^*®^' 


was  dismissed  ^itli  cdsts,  the  plaintiff  not  being  allowed  to  Specific  per- 
resort  to  the  subirtantial' agreement  proved  6n  the  part  of  the  [^ment*nor 
def^ndaitt(tt).  But  tihoug'h  tn  general  a  plaintiff  dan  only  decreed  where 
ohtaifl  the  decr^  he  seeks  by  his  bill,  the  case  of  a  plaintiff  ^^^f  "****"" 
in  a  snii  fbt-  tithes  Is  different ;  lt>r  there,  though  a  plaintiff  but  ia  suits  for 
may  fail  in  establishhi^  his  right  id  tithes  in  kind,  he  may  tithes  plainiiff 
yet  httv^  a  decree  for  a  modus  admitted  by  the  defendant's  deciree  for  a 
answer(j?).  "o^  P~*^«d 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  p^aintTffmav 
plaintiff  tnay  have  under  the  prayer  for  general  relief,  #as  hare  relief 
laid  down  by  Lord  Eldon,  in  Hierny.  Mill  (y ).     His  LordAlp  p|l^ye7X^' 
there  said,  thai  '^  as  to  this  point  the  rule  is,  that  if  the  bill  the  facts  which 
contains  charges,  putting  facts  in  issue  that  are  material,  the  are*put^*™is8ue• 
plaintiff  is  entitled  to  the  relief  which  these  facts  tvill  sustain 
under  the  general  prayer,  but  he  cannot  desert  specific  relief 
prayed,  and  under  the  general  prayer  ask  relief  of  another 
description,  unless  the  facts  and  circumstances  charged  by 
the  bill  will,  consistently  with  the  rales  of  the  Court,  maintain 
that  relief.''     In  that  case  a  bill  had  been  filed  by  an  equitable 
mortgagee  against  the  mortgagor,  and  a  person  who  had  pur- 
chased from  him  with  notice  of  the  incumbrance,  and  it  prayed 
an  account,  and  in  default  of  payment  a  convieyance  of  the 
estate ;  and  although  it  charged  the  purchaser  with  notice,  &c. 
It  did  not  pray  any  specific  relief  against  him  individually.  Lord 
Eldon,  however,  thought  that  the  relief  asked  agahist  him  at 
the  hearing  was  consistent  with  the  case  made  by  the  bill,  and 
accordingly  decreed  an  account  to  be  taken  of  what  was  due 
to  the  plaintiff  by  the  mortgagor,  to  be  paid  by  the  purchaser, 
who  #as  to  have  hi^  election  to  pay  the  money  and  keep  the 

(u)  Legal  V,  Miller,  2  Ves-  299,  old  course  required  a  cross-bill,  but 

iimU  <tMM ;  Mortimer  v.  On^bord,  2  the  practiee  now  is  to  decree  a  ape- 

Ves.  Jtto.  243;  Legh  v.  Haverfield,  cific  performaace  at  the  instance  of 

5  Ves.  452.     But  although  in  such  the  detendant,  upon  the  offer  by  the 

a  case  the  plaintiff  cannot  have  a  plaintiff  in  his  bill  io  perform  the 

decree  for  a  different  agreement  from  agreement  specifically  on  his  part, 

that  set  up  by  his  bill,  the  defendant  Ibid,    vide  etiam,  Gwynn   r.  I^th- 

may  have  a  decree  on  the  agreement  bridge,  1 1  Ves.  585. 

sucti   as    he   has  proved  it   to  be.  (x)  Cart  v.  Ball,  1  Ves.  3. 

Fife  t.  Clayton,  13  Ves.  516.    The  (v)  13  Ves.  119. 
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Prayer  for 
Relief. 


provided 

they  have  been 
put  in  issue  to 
show  a  claim  to 
relief. 


Fraudulent  re- 
lease ordered  to 
be  delivered  up 
on  prayer  for  a 
geoeraJ  account. 


estate.  And  so,  in  Taylw  v.  Tidmim{z\  wiiere  a  Kill  wm 
filed  a^inst  two  trusteeB,  alleging'  that  on\j  one  of  tdiem  Htd 
acted  in  the  trasts,  and  pmying  relief  agvuAfit  that  troBtM 
only,  to  which  the  two  trnstees  put  in  an  answer,  admittiag 
that  they  had  both  acted  in  the  troau,  the  Vice-CkanceUar 
(Sir  L.  Shadwell,)  made  a  decree  against  the  tw«,  diatgiag 
them  both  with  the  loss  occasioned  by  the  bMacfa  of  tnist 

It  is  to  be  obsenred  that,  in  Older  to  ontitle  a  {daintiff  to  a 
decree  under  the  general  pniyer,  different  horn  that  apooifieaUy 
prayed,  the  allegations  relied  upon  mast  not- only  be  mch  u 
to  afibrd  a  ground  for  the  relief  sought,  but  tiiey  must  have 
been  introduced  into  the  bill  for  the  purpose  of  showing  a  claisi 
to  relief,  and  not  for  the  mere  purpose  of  coirobovatnig  the 
plaintiff's  right  to  the  specific  relief  prayed,  otherwise  the  Court 
would  take  the  defendant  by  surprise,  which  is  eoatiMy  to  its 
principles ;  therefore,  where  a  vendor  filed  a  bill  Hor  a  specific 
performance,  but,  owing  to  his  not  being  able  to  jnake  out  a 
title  to  some  part  of  the  property,  was  unable  to  obtain  a 
decree  for  that  purpose,  it  was  held  that  he  could  not^  under 
the  pmyer  for  general  reUef,  obtain  an  inqany  into  the 
management  of  the  property  during  the  time  it  was  in  the 
sendee's  possession,  although  the  bill  did  contain  chatges  of 
mismanagement,  which,  however,  had  been  introdnced,  not 
with  the  view  to  obtam  compensation,  but  to  estaWsh  the  hat 
of  acceptation  of  title  by  the  defendant  («). 

The  piinciple  upon  which  the  Courts  act,  ondor  these  cif^ 
cnmstanees,  receives  Gonsid«rable  illvstration  front  what  fell 
from  Lord  Redesdale,  in  Eoche  v.  Mergellijb).  The  bill  is 
that  ease  stated  various  dealings  between  the  plaintiff  and  de- 
fendant, imputing  fraud  and  unfair  dealings  and  vaxious  ubo- 
nous  charges,  overchai^es  and  mistakss  in  aecounts  delivered, 
and  prayed  a  diBCOvery  of  the  several  transactions,  sad  a 
genend  account,  and  also  general  relief;  to  this  biU  the  de- 
fendant pleaded  a  release  made  by  the  plaintiff,  and  a  queetioB 
arose,  whether,  if  the  release  appeared  to  be  founded  on  a 
viciotts  consideration,  and  was  in  itself  void,  the  Court  could 
set  it  aside,  there  being  no  specific  prayer  for  that  purpose  ; 


(06  Sim.  381. 

(a)  Stevens  v.Guppy,  3  Russ.  171. 


(ft)  2Scb.&Lef.72]. 
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and  Lord  Redesdale,  in  dotif^ring  hia  opinion  in  th«  Hon8e.of     Pvajwr  for 

Lords  upon  tii6  point,- expFoased  himself  aa  follows:  '■'  Itjins   .     ^ *tf'     ^ 

boea  objected  tbat  tfad  bill  does  aot;  state  the  release,  and  pray 

tbat  it  maj  be  set  aside.  •   It  semnS'  doubt^l  Tether  .the  fe* 

lease  has  been  put  in  issue,  by  the  WX ; ,  bnt  fdietlt^rt  it  is  so  or 

not,  if  the  lelease'  appeavft  to  be  founded  on  a.  yifiious  consider- 

ation,  ft  is  in  itself  vdid^  and  the  Court  need  •  not  .set  it  asidfs 

but  may  not  as  if  :it  did  not  exist.     The  biil  psays.  the  general 

account,  and  all  She  nriief  necessary  for  the  puipom.pf  obtajn^ 

ing  that  aceount.    This  prayer  is  sufficieiit.     It  never  was 

thodgfat  of  that  a  bill  for  an  account  of  fraudulexU  dealifigs 

must  specially  pmy  tlmt  erery  bond,  every  instrument  taken  by 

the  defondant  without  sufficient  consideration,  should  :bei  set 

aside;  The  praysrfor  genaml  relief  is  sufficient  for  the  pvuqfieiifi ; 

and  upen  tiMii  prefer  the  Gonrt  may  give  every  relief  consistfoU 

with  the  case  made  \sy  the  bill,  and  continually  does  give  re^ 

lief  in  no  manner  specifically  jmiyed  by  the  hill,  and  sought 

fos  only  by  the  prayer  for  general  relief." 

In  Ihtrant  v.  Dttrant  (c),  the  Court  appears  to  hsrire  gone  Specific  per- 
to  a  much  greater  extent,  in  granting  relief  under  the  general  ^™agea^cl«8 
prayer  different  finom  that  specifically  prayed,  thux  iaany  of  decreed  on  bill 
the  other  cases  where  the  point  has  occurred*     la  that  case,  ^t^^J^tf 
articles  had  been  entered  into,  whereby  the  lady's  father  had 
agreed  to  setUe  5,000  L  on  the  lady  for  her  life,  to  go  aftev  her 
death  equally  among  the  children  of  the  marriage.     Some 
time  af^r  the  marriage  a  settlement  was  prepared,  by  which. 
Instead  of  pursuing  the  articles,  the  5,000/.  was  so*  settled 
that  the  lady  hsd  no 'interest  thessin  whatever,  and  the  chil* 
dmsd'Sook  it  only  on  the  contingency  oi  their  arriving  at  the 
age  of  twenty«>one.    The  settlement  was  prepared  when  tiie 
husband  was  "very  ill,  and  he  died  wi^out  executing  it ;  and 
there  being  bnt  one  dhild  ef  the  marriage  (who  was  a  daugh- 
ter), the  mother'  and  daughter  brought  the  bili  to  cany  the 
settiement  ii^o  dxeeution;  but  it  was  so  manifestly  i^^ainst 
the  justice  of  the  case,itiiat  aeettlement  should  be  canried 
into  execution  which  varied,  so  materially  horn  the  , articles, 
that  the  Court,  although  it  for  some  time  doubted  whether,  as 

(c)  1  Co»,  S8.     . 
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Prmjer  for 
Relief. 


Interest  on  a 
balance  not 
decreed  under 
general  reKef. 


Examination 
de  bene  esse 
not  permitted 
under  a  prayer 
for  a  commis- 
sion. 


In  some  cases 
the  Court  will 
allow  the  cause 
to  stand  over, 
with  liberty  to 
amend  the 
prayer. 


the  mother  and  daughter  had  joined  in  the  rait  to  their  ofwn 
prejudice,  it  could  decree  the  ariieles  t»  he  earned  into  execu- 
tion, in  direct  contradietien  to  tiie  specific  prajer  of  the  biU, 
ultimately  decreed  the  artides  to  he  cairied  into  execotioa. 
It  appears,  however,  upon  reference  to  the  RagiaterVhook«), 
that  there  were  a  great  many  pecidiar  eimimBtaBoeB  in  the 
case,  and  that  it  waa  ohvionaly  for  the  interast  of  all  parties 
interested  under  the  articles,  aome  «f  whom  were  infants,  that 
a  proper  construction  shoold  be  put  upon  them. 

It  is  to  be  obserred  that  a  Court  will  not  in  general  decree 
interest  upon  a  balance,  unless  where  it  ia  specifically  asked 
for  by  the  bill  («).  Where,  however,  £roiB  peenliar  oiiean- 
stances,  interest  was  not  properly  due  at  the  time  the  bill  was 
filed,  and  a  right  to  interest  has  anbaetpraatly  accrued,  the 
Court  has,  npon  further  directions,  directed  interest  to  be 
computed,  although  there  was  no  prayer  to  that  efieet  in  the 
bill.  Thos,  in  Turner  ▼.  Turner  (f)^  interest  wns,  bj  order 
on  further  directions,  directed  to  be  computed  upon  the  balance 
in  execntors'  hands,  although  not  prayed  by  the  bill,  because 
at  the  time  the  bill  was  filed  there  did  net  i^pear  to  have 
been  any  money  in  theur  hands,  and  the  IhU  oonM  not  advert 
to  those  circumstances  which  arose  sufaaeqaentfy. 

Upon  the  principle,  that  the  Coort  will  not  graa^ndiiepeat 
relief  from  that  prayed  by  the  bill,  it  was  held  by  Sir  J.  Leach, 
V.  C,  that  where  a  bill  merely  prayed  s  oommisaiMi  to  exa- 
mine witnesses  abroad  in  aid  of  an  action  at  laiir,'tlie  €e«t 
could  not  grsnt  a  motion,  that  th»  plaintiff  might-  be  nt  liber^ 
to  examine  one  ef  the  witnesses,  who  had  come  tef  l^isi  countrj 
and  was  abont  to  go  away  agsnn,  ele  bene  «nr,  but  mUt  tbst 
the  bill  might  be  amended  for  tiiat  pctpose*  O^X 

But  although  the  Court  wUl  net  under  tbegenettdpia^ 
grant  a  different  relief  from  thkt  prayed  by  the  bill,  ytt  iriiea 
it  appears  thact  the  plaintiff  is  entMed*  to  relief, 'S^emgh  it 
be  dtferent  from  that  "(^hich  he  hasepeeMeattypmytd,  it 
will  sometimes  allow  the  ckuse  to 'stand  «mr,  with  Mherty  to 
the  plaintiff  to  amend  his  bill    This  point  was  deeided  bj 


(d)  Reg.  Lib.  1783.  A.  192. 
(«)  Weymouth  ©.  Boyer.  I  Vcs.  J. 
416. 


(/)  1  Jac.  &  W.  48. 

Ig)  Atkins  o.  Palmer,  5  Mad.  19. 
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Lord  RoBsIyn,  in  Beaumont  v.  Boultbee  (A),  in  wliieh  cMe  it      Pnyer  for 
appears  that,  after  publication  had  beeii  passed,  the  relief  ' 

prayed  for  epecifioally  was  thought  not  to  be  that  to  which  the 
plaintiff  was  entitled.  He  therefiire  applied  for  liberty  to 
ameild,  by  adding  an  additional  prayer  for  relief,  which  was 
resisted  upon  the  ground  that  the  answer  put  in  was  applicable 
to  the  specific  relief  already  prayed ;  but,  after  much  discus- 
sion. Lord  RoBsIyn  determined  that  it  was  competent  to  the 
plaintiff  to  amend,  by  adding  the  additional  prayer.     In  Palk  where  the 

V.  Lord  Citnfo»(i),  abore  referred  to,  it  appeared  at  the  hear-  amendment 

,   .     .«.  .,    ,  ,  .-         ,.   ^  involves  the  in- 

ing  that  the  plaintiff  was  not  entitled  to  the  specific  relief  troduction  of  a 

prayed  for,  and  that,  in  order  to  enable  the  Court  to  grant  ^^"^  P^^y* 
the  relief  npon  the  case  made  by  his  bill,  which  might,  properly, 
be  given,  y'lz.  a  foredoaure  of  the  mortgage,  it  would  be  neces- 
sary to  bring  an  additional  party  before  the  Court ;  an  order 
was  made  that  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  by  adding  parties,  and  praying  such  relief  as  he  might  be 
adyised. 

The  instances,  however,  in  which  this  will  be  done  are  con*  Where  it  ap. 
fined  to  those  where  it  appears,  from  the  case  made  by  the  fuuhat  th^ 
billy  that  the  plaintiff  is  entitled  to  relief,  although  different  plaintifTisenti- 
from  that  sought  by  the  specific  prayer ;  where  the  object  of  Ih^^h'diff'' 
the  proposed  amendment  is  to  make  a  new  case,  it  will  not  from  that  spe- 
be  permitted-    Thus,  where  a  bill  was  filed  for  the  specific  ^^^cally  prayed ; 
perfiormaace  of  an  agreement  for  a  lease  to  the  plaintiff  alone, 
and  it  was  stated,  by  the  defendant's  answer,  that  the  agree- 
»eiit  had  been  to  let  to  the  plaintiff  and  another  person  jointly, 
but  the  phdntiff  nevertheless  replied  to  the  answer,  and  pro- 
ceeded to  establish  a  case  of  letting  to  himself  alone,  in  which  ^^^  ^^^  ^  ^^^ 
he  failed ;   Lord  Redesdal^,  upon  application  being  made  to 
faim^to  let  the  /cause  stand  over,  with  liberty  to  the  plaintiff 
4o  amend,  by  adding  the  other  lessee  as  a  party ,  said  that  such 
a  prpceedkng  Would  be  extremely  improper.     It  was  not  like 
letting  a  case  stand  over  to  add  a  party  against  whom  a  decree 
in  a  pla&n  case  coald  be  made,  but  for  the  purpose  of  making  a 
new  case,  which  iti  would  be  if  founded  on  a  new  agree- 

(h)  5  Yes.  485;   7    Yes.  699.     Vidt   etiam.    Cook    v.    Martyr,    2 
S.  C.  stated  on  this  point,  arg.  in    Atk.  3. 
Palk  V.  Lord  Clinton,  12  Yes.  63.        (i)  Ubi  $upra,  490,  n. 
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0/  the  Bill: 


Prayer  for 
Relief. 


The  Court 
allows  greater 
latitude  in  cases 
of  iDfaots  ; 


and  of  inform- 
ations for  cha- 
rities. 


ment{j).  In  that  cam,  hk  Lofdahip  at»t6d  that  the  ordinArj 
practice,  where  a  party  has  mbftakeo  hit  caee,  aad  bringi  the 
cause  to  a  hearing  under  such  mistake,  ia  to  diemias  the  bill 
without  prejudice  to  a  new  bill ;  and  thjfl  pvfMstice  waa  adopted 
bj  him  in  Lindsay  ▼.  Lynch  (k),  and  is  in  accordance  with  the 
decree  of  Sir  WiUiam  Grant,  in  WooUam  v.  Heam  (/),  aod 
has  been  subsequently  folh>wed  by  Lord  Lyndbmat,  ia  Ste- 
vens V.  Guppy  (m). 

But  although  the  Court  is  thus  strict  in  requiriag  that  where 
the  plaintiff  prays  specific  relief  » it  must  be  such  as  he  is  enti- 
tled to  from  the  nature  of  the  case  made  by  the  bill,  yet  where 
infants  are  concerned  this  strictness  is  relaxed ;  and  it  has 
been  determined  that  an  in&nt  plaintiff  may  have  a  decree 
upon  any  matter  arising  upon  the  state  of  his  ca^,  though  he 
has  not  particularly  mentioned  or  insisted  upon  it^  or  prayed 
it  by  hb  bill  (n). 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper 
directions,  without  any  regard  to  the  propriety  or  impropriety 
in  the  prayer  of  the  information  (o). 


Of  alternative  It  sometimes  happens  that  the  plaintiff,  or  those  who  adyise 

prayer.  ^^^^^  ^^^  ^^^  certain  of  his  title  to  the  specific  relief  he  wishes 

to  pray  for ;  it  is  therefore  not  unusual  so  to  frame  the  prayer 
that  if  one  species  of  relief  sought  is  denied,  another  may  be 
granted.  Bilb  with  a  prayer  of  this  description,  framed  in 
the  altematiye,  are  called  bills  with  a  double  aspect  (p). 


Prayer  for  ge- 
neral relief. 


With  respect  to  the  prayer  for  general  relief,  altfiongfa)  u 
has  been  before  stated,  it  may,  in  most  cases,  where  it  is  not 
preceded  by  a  specification  of  the  particular  relief  sought,  be 
made  the  foundation  for  a  prayer  at  the  bar  for  the  particoltr 
relief  which  the  plaintiff's  case  may  entitle  him ;  yet  there  are 


(j)  Deniston  v.  Little,  2  Sch.  & 
Lef.  ll.n. 
(fc)  2  Sch«  ac  Ut  1. 
(/)  T  Ves,  222. 
(«)  8  Russ.  171. 
(n)  Stapilton  v.  Stapilton,  1  Atk« 
vid€  tmUf  102. 


Jcanes, 


(o)    Attonimr.geDeral  «.  Jea 
lAtk.  S56.    Vii*  anU,\S,tMi  fca. 
Infm 


(p)  Bennet «.  Wade,  2  Atk.  SS5 ; 
Lord  Red.  91. 
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cases  in  which  it  appears  necessary  that  srnne  specific  relief      ?^y«'  ^ 
should  be  prayed  against  the  defendant,  otherwise  the  bill  will 


be  liable  to  demvrrer.     Thus  in  some  cases  of  fraud,  where  no  Not  alwtys 

oflier  relief  can  be  giren  against  a  party  deeply  inrol^Hi  in  oufr^^ifi?" 

the  frand  charged  by  the  bill,  the  payment  of  the  costs  of  the  prayer. 

suit  by  that  party  ought  to  fbim  the  subject  of  a  specific 

prayer ;  for,  unless  they  are  so  prayed,  the  Court  cannot  make 

an  order  upon  him  for  payment,  and  the  bill  will  be  liable 

to  a  demurrer  on  his  behalf  (^). 

.    It  is  a  principle  of  equity,  that  a  person  seeking  relief  in  Ofl^r  to  do 

equity  most  himself  do  what  is  equitable ;  it  Is   therefore  re-  ^^'^y* 

quired,  in  numy  cases,  that  a  plaintiff  should  by  his  bill  offer 

to  do  whaterer  the  Court  may  consider  necessary  to  be  done 

on  his  part  towards  making  the  decree  which  he  seeks  just  and 

equitable,  with  regard  to  the  other  parties  to  the  suit.     Upon  Eotitles  a  de« 

this  principle,  where  a  bill  is  filed  to  compel  the  specific  per-  d^^ree^wUhout 

fermance  of  a  contract  by  a  defendant,  the  plaintiff  ought  by  his  cross-bill. 

bill  to  submit  to  perform  the  contract  on  his  part ;  and  it  is  to 

be  observed  that  the  effect  of  such  submission  will  be  to  entitle 

a  defendant  to  decree,  even  though  the  plaintiff  should  not  be 

able  to  make  out  his  own  title  to  relief,  in  the  form  prayed  by 

his  bill  («). 

Upon  the  same  principle,  it  was  formerly  required  that  Offer  to  pay 
a  bill  for  an  account  should  contain  an  offer  on  the  part  of  ^^couot  • 
the  plaintiff  to  pay  the  balance,  if  found  against  him ;  though 
it  seems  that  such  an  offer  is  not  now  considered  necessary  (jt).  not  now  neces- 
And  BO,  where  a  surety  brought  an  action  upon  an  indemnity  b^* 
bond  against  his  principal,  to  recover  monies  which  he  had 
been  compelled  to  pay  on  his  account,  and  the  principal  filed 
a  bill  in  Equity  for  an  injunction  and  account  of  their  mutual 
dealings,  suggesting  fraud,  &c.,  but  without  offering  to  pay 
what  was  really  due  to  the  defendant,  the  Court  of  Exchequer 
thought,  that  the  want  of  an  offer  in  the  bill  to  make  satisfac- 
tion, was  fatal  to  the  bill,  and  allowed  a  demurrer,  which  had 
been  put  in  by  the  defendant  (u). 

(9)  Le  Tezier  v.  The  Margravine  (0  Columbian  Goveroment  0. 
of  Anspacb,  16  Ves.  159. 104.  Rothschild,  1  Sim.  94. 105. 

(s)  8tapylton  v.  bcott,  15  Ves.  (u)  GodboU  v.  Watts,  2  Anst. 
425  ;  Fife  v.  Clayton,  ib.  546.  543. 

.VOL.  I.  K  K 
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Prayer  for 
Relier. 

No  bills  to  Ret 
a.<iide  securities, 

&c. 


Plaintiff  must 
offf  r  to  pay  de- 
fendant what  is 
due. 


Secus  in  bank- 
ruptcy. 


Waiver  of  penal- 
ty or  forfeiture. 


Of  the  Bill: 

It  18  upon  the  game  ^nnd  that  Courts  of  Equity,  ia  caaes 
where  a  contract  is  rendered  void  by  a  statute,  require  that  a 
bill  to  set  aside  such  contract  should  contain  an  offer  on  the 
part  of  the  plaintiff  to  pay  to  the  defendant  what  is  justly  due 
to  him ;  so  that  if  a  bill  be  filed,  prayfng  that  an  instrument  or 
security  given  for  an  usurious  consideration,  be  delivered  up  to 
be  cancelled,  the  only  terms  upon  which  a  Court  of  Equity  will 
interfere  are  those  of  the  plaintiff  paying  to  the  defendant 
what  is  hondjide  due  to  him ;  and  if  the  plaintiff  does  not 
offer  to  do  so  by  his  bill,  the  defendant  may  demur  (t). 
It  seems  that  there  is  no  difference  in  this  respect  between 
a  cross-bill  and  an  original  bill  (y).  Tlie  course  of  proceedings 
in  bankruptcy,  however,  differ  from  those  in  Courts  of  Equity ; 
for  the  rule  in  bankruptcy  is,  that  a  debt  made  void  by  statute, 
(such  as  a  debt  on  an  usurious  contract),  is  void  altogether,  and 
cannot  be  proved  at  all ;  and  unless  the  assignees  and  creditors 
voluntarily  consent  to  the  payment  of  what  is  really  due,  the 
Lord  Chancellor  (or  Court  of  Bankruptcy)  has  not  power  to 
Older  it ;  and  applications  of  this  nature  have  frequently  been 
refused  (2). 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to 
make  a  discovery  which  may  expose  him  to  a  penalty,  or  to 
anything  in  the  nature  of  a  forfeiture.  As,  however,  the 
plaintiff  is,  in  many  cases,  himself  the  only  person  who  would 
benefit  by  the  penalty  or  forfeiture,  he  may,  if  he  pleases  to 
waive  that  benefit,  have  the  discovery  he  seeks  (a).  The 
effect  of  the  waiver,  in  such  cases,  is  to  entitle  the  defendant 
(in  case  the  plaintiff  should  proceed  upon  the  discovery  which 
he  has  elicited  by  his  bill,  to  enforce  the  penalty  or  forfeiture), 


(i)  Mason  v.  Gardiner,  4  Bro. 
C.  C.4M;  S.  C.  1  Fonb.  T.  Eq. 
35  ;  Scou  V.  NesUt,  2  Bro.  C.  C. 
641  ;  S.  C.  2  Cox,  183;  VVhitmore 
«.  Francis,  8  Price,  610. 

{y)  Mason  v.  Gardiner,  4  Bro. 
C.  C.  42G,  Ed.  Belt. 

(s)  £jr  parf  Thompcon,  1  Atk 
125;  Ex  parU  Skip,  2  Ves.  489; 
Ex  parte  Mather,  3  Vcs.  J.  373; 
Ex  parte  Scrivener,  3  V,  6c  B.  14. 


It  does  not  appear  to  have  been  de- 
cided what  would  be  the  course  of 
the  Court  in  the  case  of  assignee^ 
of  a  bankrupt  being  obliged  to  file 
a  bill  in  Equity,  to  set  aside  a  con* 
tract  on  the  ground  of  usury. 

(a)  In  Mason  v.  Lake.  2  Bro. 
P.  C.  405,  leave  appears  to  have  been 
given  to  amend  a  bill,  by  waiving 
penalties  and  forfeitorm  after  a  de- 
murrer, upon  thai  ground  allowed. 
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to  cosne  to  the  Court  of  Equity  for  an  injunction,  which  he 
could  not  do  without  such  an  express  waiver  (6). 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill, 
and  if  it  is  omitted  the  bill  will  be  liable  to  demurrer.  Upon 
this  ground,  where  an  information  was  filed  by  the  Attorney- 
general  to  discoye^  copyhold  lands,  and  what  timber  had  been 
cut  down  and  waste  committed,  &c.,  and  the  defendant  de- 
murred, because,  although  the  discovery  would  have  exposed 
the  defendant  to  a  forfeiture  of  the  place  wasted  and  treble 
damages,  the  Attorney-general  had  not  waived  the  forfeitures, 
the  demurrer  was  allowed  (c).  And  so  it  has  been  held 
that  a  demurrer  will  lie  to  a  bill  by  a  reversioner  for  a  disco- 
Tery  of  an  assignment  of  a  lease  without  licence,  if  it  does 
not  expressly  waive  the  forfeiture  {d).  Upon  the  same  prin- 
ciple, if  a  rector  or  impropriator,  or  a  vicar  file  a  bill  for 
tithes,  he  must  waive  the  penalty  of  the  treble  value,  to  which 
he  is  entitled  by  the  statute  of  2  &  3  Edward  VI.,  otherwise. 
his  bill  will  be  liable  to  demurrer  (e).  It  seems,  however,  that 
If  the  bill  pray  an  account  of  the  single  value  of  the  tithes 
only,  such  a  prayer  will  amount  to  an  implied  waiver  of  the 
treble  value,  and  that  an  injunction  may  be  granted  against 
Buing  for  the  penalty  of  the  treble  value,  as  well  upon  this 
implied  waiver  as  upon  the  most  express  (/).  It  is  to  be 
observed  also,  that  if  the  executor  or  administrator  of  a  parson 
bring  a  bill  for  tithes,  he  need  not  ofiPer  to  accept  the  single 
value,  as  the  statute  of  Edward  VI.  does  not  give  to  such 
persons  a  right  to  the  treble  value  {g). 

9.  Prayer  for  Process. 

To  attain  all  the  ends  of  the  bill,  it  ninthly,  and  lastly, 
prays  that  process  may  issue,  requiring  the  defendants  to  ap- 
pear to,  and  answer  the  bill,  and  abide  the  determination  of  the 
Court  on  the  subject  (A).  The  process  thus  prayed,  in  ordinary 
cases,  is  a  writ  of  mibpoena;  and   this  part  of  the  prayer 

158;  Anon.    1 


(6)  Jjord  Uxbridge  v.  Stav6land» 
1  Ven.  56. 

(r)  AttDmey'general  v.  Vincent, 
Bunb.  102. 

((f)  Lord  Uxbndgfev.  StaTektnd, 
vbi  tupra. 


499 

Prayer  for 
Relief. 


Not  necessaiy 
when  bill  prays 
the  single  value 
of  tithes. 


Nor  in  suits  by 
executors  of 
tithe-ownejrs. 


Prayer  for 
Process. 


Subpoena. 


(e)   Lord   Red. 
Vern.  60. 

(/)  Woolsu.Wallcy.l  An5t.l00. 

ig)  Anon.l  Vern.  60  J  videetiam 
Attorney-general  r.  Vincent,  Bunb, 
192. 

{h)  Lord  Red.  37. 


K  K  2 
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Of  ikt  Bin: 


No  penon  a 
(IfffeDdant  un* 
Ic^s  named  in 
prayer  for  pro- 
cess. 


PrayerfOT  Pro-  jg  commonly  M  follows !  **  Mat/  it  phase  yt>ur  Lordtktp,  ike 
premises  consideted,  to  grant  tmto  ponr  orator  His  Mafest^'s 
most  grackmk  writ  [or  writs]  ofsubpotna^  to  be  Erected  to  the 

said  * — '• ,  and  to  the  reit  of  the  confederatet,  when  dis- 

covered,  thereby  tommanding  them,  and  every  of  them,  at 
a  certain  day,  and  under  a  pain  therein  to  be  limited, person^' 
ally  to  be  and  appear  before  your  Lordship  in  this  honourable 
Court ;  and  then  and  there,  full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the  premises;  and  fmrther  to 
stand  to,  perform,  and  abide  such  further  order,  dtrection, 
and  decree  therein,  as  to  your  Lordship  shall  seem  meet. 
And  your  orator  shall  ever  pray,  Sfc,  (i)" 

It  18  to  be  observed,  tbat  the  aboye  words  are  not  usually 
inserted  in  the  draft  by  the  draftsman  who  prepares  the  bill, 
although  they  must  be  added  when  the  bill  is  engrossed. 
The  draftsman,  however,  generally  writes  a  direction,  in 
the  margin  of  the  draft,  for  the  insertion  of  this  prayer, 
specifying  the  names  of  the  persons  against  whom  process 
is  to  be  prayed;  and  care  must  be  taken  in  so  doing  to 
insert  the  names  of  all  the  persons  who  are  intended  to  be 
made  defendants;  because  it  has  been  held  that  the  mere 
naming  of  a  party  in  a  bill,  without  praying  process  against 
him  as  a  defendant,  is  not  to  be  considered  as  making  him 
a  party,  even  where  he  is  out  of  the  jurisdiction  of  the  Court  (^). 
Some  donbt  appears  to  have  been  thrown  upon  the  last  propo- 
sftidn  by  the  decision  of  Sir  J.  Leach,  in  Haddock  v. 
Thomlinsoin(l)y  in  which  his  Honor  expressed  an  opinion  that 
where  a  party  interested  in  the  subject  of  the  suit  is  charged 
by  the  bill  to  be  out  of  the  jurisdiction  of  the  Court,  but  is 
not  named  in  the  prayer  for  process,  the  omission  will  not 
render  the  record  defectir^;  although  it  is  usual  and  con- 
venient that  process  should  be  prayed  against  th«m,  in  order 
that  if  they  come  Svithin  the  jarisdiciion,  process  may  issue 
against  them  withmii  amending  the  bill.  In  a  subsequent 
case,  however,  before  Sir  C.  Pepys^-  M.R.,  the  point  again 
came  under  the  notice  of  the  Court,  when  his  Honor, — after 
referring  to  a  manuscript  report  of  another  case  before  Sir  J. 

(i)  Hind.  17.  (fc)  Windsor  w.  Windsor,  2  Dick.  TOT. 
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Leach  (m),  in  which  thai  learned  judge  had  said,  that  it  was  Prayer  for  Pro^ 

not  enovgh  to  ataie  that  peraoaswho,  in  respect  of  interest^  ^^^' 

were  neceaaaiy  pitftie«,  weve  out  of  the, jurisdiction,  but  that 

the  bill  must  go  on  to  pray  process  against  tliem, — said  that 

he  was  of  opinion  .that  the  principle  of  ^he  .manuscript  case 

ought  to  be  followed,  and  therefore  allowed  a  demurrer  which 

had  been  taken  ore  tenus  lor  wa^t  of  a  necessary  party,  who 

had  been  charged  to  be  out  of  the  jurisdiction,  but  against 

whom  no  process  had  been  prayed  when  he   should   come 

within  it(n  • 

If  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  Letters  Missive, 
privilege  of  peerage,  he  has  a  right  before  a  subpoena  is 
issued  against  hijon,  to  be  informed,  by  letter  from  the  Lord 
Chancellor,  of  the  bill  having  been  filed:  this  letter  is 
called  a  letter  missive,  and  must  be  accompanied  by  a  copy 
of  the  bill.  In  consequence  of  this  privilege  of  peerage, 
the  practice  is  that  in  all  cases,  where  peers  are  defend- 
ants, the  usual  prayer  for  process  is  preceded  by  a  prayer  for 
a  letter  missive ;  in  the  following  words :  **  May  it  please  your 
Lordship  to  grant  unto  your  orator  your  Lordship*$  letter 

missive,  to  be  directed  to  the  said  Earl  of ,  directing 

him  to  appear  and  answer  your  orator  s  said  bill,  or  in  de- 
fault thereof^  His  Majesty's  most  gracious  writ  of  subpama, 

^c.{or 

It  is  to  be  observed,  that  the  privilege  which  entitles  a  peer 
to  be  served  with  a  letter  missive  and  a  copy  of  a  bill  instead 
of  a  subpoena  in  the  first  instance,  is  not  merely  a  privilege  of 
Parliament,  but  extends  to  all  persons  having  privilege  of 
peerage;  and  that  therefore  Scotch  and  Irish  peers  are  entitled 
to  it,  although  they  have  no  seat  in  the  House  of  Lords  as  rer 
presentative  peers,  unless  they  have  waived  their  privilege  by 
becoming  members  of  the  House  of  Commons  (p). 

When  the  Attorney-general  is  made  a  defendant  to  a  suit.  Where  the  At« 
as  he  is  always  supposed  to  be  in  Court,  the  bill  does  not  tornev-general 
pray  any  subpoena  against  hun,  but  merely  that,  upoa  being 

(m)  Manoa  9.  de  Tastet.  (p)  Kobioson  v.  Ld.     Rokeby, 

(ff)  Taylor  v.  Fisher,  Roll's  Sit-  8  Yes.  601 ;  Ld.  MiUinetoan  v.  the 

tiogs  after  Hil. Term,  1833, M.S.  Karl  of  PorUuoie,  I  V.  1).  419. 
{o)  Hind.  18. 
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Prayer  for  pn 
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ien. 


Prayer  for  Pro-  attended  with  a  copy  of  the  bill,  he  may  appear  and  put  in  an 
^^^'  answer  thereto  (g). 

For  the  purpose  of  preserylng  the  property  in  dispute  pend- 
ing a  suit,  or  to  prevent  evasion  of  justice^  the  Court  either 
makes  a  special  order  on  th^  subject^  or  issues  a  provisional 
writ ;  such  as  the  writ  of  injunction  to  restrain  the  defendant 
from  proceeding  at  common  law  against  the  plaintiff,  or  from 
committing  waJ9te  or  doing  any  injurious  act;  the  writ  of  ne 
exeat  regno ^  to  restrain  the  defendant  from  avoiding  the  plain- 
tiff's demands  by  quitting  the  kingdom,  or  other  writs  of  a  simi^ 
lar  nature.  When  a  bill  seeks  to  obtain  the  special  order  of  the 
Court,  or  a  provisional  writ  for  any  of  these  purposes,  it  is 
usual  to  insert,  immediately  before  the  prayer  for  process, 
a  prayer  for  the  order  or  particular  writ  which  the  case 
requires ;  and  the  bill  is  then  commonly  named  from  the  writ 
so  prayed,  as  an  injunction  bill,  or  a  bill  for  a  writ  of  tie  exeat 
regno  if). 

When  an  injunction  is  prayed,  the  object  of  it  is  generally 
mentioned  in  the  specific  prayer;  and  then,  after  the  general 
prayer,  the  following  words  are  added  before  the  prayer  for 
process :  "  May  it  please  your  Lordship^  the  premises  con- 
sidered, to  grant  unto  your  orator  not  only  His  Majesty*s 
most  gracious  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  honourable  Court,  to  be  directed  to  the  said 
— — — ,  to  restrain  him  from  proceeding  at  law  against 
your  orator  touching  any  of  the  matters  in  question,  bnt 
also  His  Mc^esty^s  most  gracious  writ  or  writs  of  subpcBuas, 

*c.(*)" 

As  the  object  of  the  injunction  is  generally  mentioned  in 
the  prayer  for  relief,  the  above  words  are  not  usually  inserted 
by  the  draftsman,  but  are  added  when  the  bill  is  engrossed, 
in  the  words  in  which  they  are  prayed. 

It  does  not,  however,  seem  to  be  absolutely  necessary,  where 
the  injunction  sought  is  merely  provisional,  that  it  should  be 
specified  in  the  particular  prayer  for  relief,  provided  it  be 
prayed  in  the  manner  above  pointed  out ;  but  it  is  necessary 
that  it  should  be  specially  prayed  in  one   part  or  otheri 


Prayer  for  an 

iDJUDCtiOD* 


(9)  Ld.  R.  37  ;  ante  183. 
(r)  Ld.  R.  37. 


(i)  Hind.  18, 
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In  what  cases  Bills  must  be  accompanied  by  Affidavit*  ^03 

as  a  proper  injunctaon  cannot  be  granted  unless  expressly  Payer  for  Pro- 
prayed  by  the  bill  (0  *  a  prayer  for  general  relief  will  not  be  ^^"' 
sufficient  to  authorise  it,(u)  for,  as  against  the  general  words, 
the  defendant  might  make  a  different  case'  that  lie  would 
against  a  prayer  for  an  injunction  (x). 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction, 
unless  specially  prayed,  applies  only  to  cases  where  they  are 
required,  provisionally,  until  the  hearing  of  the  cause,  and 
that,  after  decree,  the  Court  will  frequently  interpose  by  injunc* 
tion,  although  it  is  not  asked  for  by  the  bill(y). 

Where  an  injunction  is  sought  not  as  a  provisional  remedy 
merely,  but  as  a  continued  protection  to  the  rights  of  the 
plaintiff,  the  prayer  of  the  bill  must  be  framed  accord- 
ingly (2). 

The  prayer  for  a  ne  exeat  regno  resembles  that  for  an  in-  Prayer  for  n* 
junction  mutatis  mutandis^  and,  like  that,  it  usually  precedes  ^^' 

the  prayer  for  process  (a).  But,  though  it  is  usual,  it  is  not 
necessary  that  the  bill  should  pray  the  writ,  as  the  intention 
to  go  abroad  may  arise  in  the  progress  of  the  cause ;  and  if, 
when  the  bill  is  filed,  the  defendant  does  not  intend  to  leave 
the  kingdom,  it  would  be  highly  improper  to  pray  the  writ ;  as 
a  groundless  suggestion  that  the  defendant  means  to  abscond 
would  press  too  harshly,  and  would  also  operate  to  create  the 
very  mischief  which  the  Court,  in  pennittiug  the  motion  for 
it  to  be  made  without  notice,  means  to  prevent  (&). 


Sbct.  VI. 
/  i  what  Cases  the  Bill  must  be  acoompanied  by  an  Affidavit. 

There  are  certain  cases  in  which  it  is  necessary  that  the  ^^  ^^^^  ^  ^^^ 
bill  should  be  accompanied  by  an  affidavit,  to  be  filed  with  it^  uin  the  benefit 
and  in  which  the  omission  of  such  accompaniment  will  render  ^   °J^^a. 
the  bill  liable  to  demurrer-  ^^ v ' 

(t)  Savory  «.  Dyer,  Amb.  70.  Clarke  v.  Earl,  of  Ormond,  Jac.  122, 

(u)  Wright  V.  Atkyos,  1 V.  &  B.  and  potl.  Injuoction. 

»i4.  (OLd.R^M. 

(x)  Amb.  70.  /  »  «•  J   *o 

(V)  Wright  V.  Atkyns.  uhi  supra  j.        (•>  ^^'  ^®' 

Pazton  o.  Douglas,  8   Ves.  620;  (fr)  CoUiason  «.  — ^•y    18   Ves. 

Jackson  v.  Leaf;  1  J.  &  W.  232;  S53. 
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OftUBiUi 


la  Suits  to  ob* 

taia  the  beaefit 

of  lost  Instni- 

ments. 


Seem  where  the 
suit  is  for  a  dis- 
covery only ; 

or  for  le-exectt- 
tion  of  a  can- 
celled instru- 
ment. 


Thus,  when  a  bill  ia  tied  to.  obtain  ^#  benefit  of  ma  instni- 
ment  npea  ithick  a»«ctioii.«t  law  would  lie,  upon  tibe  ^^roanil 
that  it  18  kot  and  ihai.tfao  dctfcMcIaiil  cannot  "AieKfope  have 
any  relief  at  law^  ^e  Court  reqnfrea  tbai  the  biU  tboold  be 
acoomfianied  by  an  affidayit  of  the  lois  of  the  iafltnunent(c). 

So  iO/fliiite  for  die  diacoveiy  of  daods  and  writings,  and  for 
relief  feniided  apan  such  inatnimants ;  if  Hio  leUdT  prayed  be 
8ucb  aa  aiigbt  be  obtained  at  law,  on  the  produetion  of  deeds 
or  writings,  the  plaintiff  must  annex  to  his. bill  an  affidavit 
that  they  are  not  in  his  custody  or  power,  and  that  he 
knows  not  where  they  are,  unless  they  are  in  the  bands  of  the 
defendant :  but  a  bill  for  a  discovery  merely,  or  which  only 
prays  the  deliveiy  of  deeds  or  writings,  or  equitable  relief 
grounded  upon  them,  does  not  require  such  an  affidavUC^O*  It 
is  decided,  in  King  v.  King(e)^  to  be  also  unnecessary  in  the 
case  of  a  bill  for  discovery  of  an  instrument  which  has  been 
fraudulently  cancelled  by  the  defendant,  and  to  have  another 
deed  executed;  for  in  such  a  case,  if  the  plaintiff  had  the  can- 
celled instrument  in  his  hands  he  could  make  no  nK  of  it  at 
law,  and  indeed  the  relief  prayed  is  such  as  a  Court  of  Equity 
only  can  g^ve.  The  above  decision  is  referred^  to  by  Lord 
Redesdale,  ui  his  valuable  treatise,  as  the  authority  for  the 
position  here  laid  down;  but,  in  Roolham  v.  DawMh{f)^  ita 
authority  appears  to  have  been  questioned,  and  a  different  deci** 
sion  to  have  been  come  to.  In  that  case  the  bill  was  filed  for 
the  discovery  of  the  contents  c^  a  bond  which  had  been  given 
to  the  plaintiffs,  as  parish  officers,  as  an  indemnificati<m  for  the 
expense  of  a  bastard  child,  and  whioh  was  alleged  in  the  bill  to 
have  been  defaced  and  cancelled  by  tearing  off  thesignature of 
the  obligor,  so  that  the  bond  was  no  longer  of  force.  The  bill 
also  prayed  an  account  and  payment  of  what  was  doe  on  tiie 
bond,  as  well  as  the  execution  of  a  new  one  for  the  future 
indemnification  of  the  trustees.  To  this  bill  the  defimdant 
demurred,  '*  for  that  the  plaintiffs  ought,  according  to  the  rules 
of  the  Court,  to  have  made  an  affidavt  of  the  bond  being 


(c)  Ld.  R.  43 ;  Walmsley  v. 
Child,  1  Ves.  341 ;  Whitchurch  v. 
Goldioe,  2  P.  Wms.  541. 

{d)\A.  R.  43;  Aoon.  I  Ves. 
380;    Whitchurch  v.    Golding,  2 


P.  Wms.  541 ;  Anon.  3  Atk.  17 ; 
Dormer  v.  Fortescue,  3  Atk.  132. 

(«)  Mo3  192. 

(/)  3  Anst,8o9. 
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defaced  and  aroMed,  b»  aUted  in  «he  UU/'  and  the  demurrer  ^^,  ^^^  }^  «^ 

'  tain  the  beoeSt 

waa  allowed.  '  "It  ia  to  'be  obflerTed,  'that  the  Lord  Chief  ofcaoceiledlo- 
Baron  (Sir  A.'  Maedoaald),  in-  his  judgment,  appews  to  have  ttniinenu. 
proceeded  npbn  the  ^rctandthat  the  plalntift  had  not  confined 
themeeWea  to  aeeknig  'a  diaco^ery  and  re-execation  of  the 
bond,  b«t  had  gone  on  ttf  pmy  for  payment  of  die  anm  already 
due:  thoagh  certaiaAy  that-  diatinction  doea  not  appear  to  have 
been»rec6gniaed  by  die  other  learned  Baron  (Thompaon),  who 
delhnerfiid  hia  <^ihion  upon  the  occasion.  It  10,  however,  eub- 
mittedi&lit  the  reaaon  given  for  the  decbion  in  King  v«  King^ 
and  recognised  by  Lord  Redeedale,  ia  quite  satiefectory ;  for 
as  the  gromd  for  the  interference  of  a  Court  of  Equity  in  such 
a  case  ia  -not  the  loss,  but  the  cancellation  of  the  instrument  so 
as  to  fencer  it  impossible  to  use  it  at  law,  no  relief  will  be 
granted  by  the  Court  until  it  is  satisfied  that  the  cancellation 
has  taken  place,  by  the  production  of  the  cancelled  instrument : 
whereas,  in  the  case  of  die  loss  of  a  document,  the  Court  has 
in  general  no  means  of  satisfying  itself  that  the  document  haa 
been  loat  bnt  the  assertion  of  the  party  himself,  which  it  con- 
sequently requires  should  be  made  upon  oath. 

Another  ease,  in  which  it  is  required  that  the  bill  ahould  be  ^^  "^^^  ^  ^}^^^ 
accompanied  by  an  affidavit,  is,  where  a  bill  is  filed  under  the  \\xy  of  Sbip- 
stet.  53  Gee.  3^  c.  159,  which  was  passed  for  the  purpose  of  ov»«n  under 
limiting  the  responsibility  of  shipowners  in  certain  cases.     By  c.  159/  ' 
thd  first  section  of  the  Act,  it  is  declared  that  no  owner  of  any 
ship  or  vessel  shall  be  liable  to  make  good  any  loss  or  damage, 
occasioned  without  the  fault  or  privity  of  such  owner,  which 
may  happen  to  any  goods,  wares,  merchandise,  &c.,  laden  on 
board  any  such  ship  or  vessel ;  or  which  may  happen  to  any 
other  ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  &c., 
on  board  any  other  ship  or  vessel,  further  than  the  value  of 
his  own  ship  or  vessel;  and  die  freight  due,  or  to  grow  doe  for 
the  voyage  which  may  be  in  prosecution,  or  contracted  for  at 
the  time  of  the  happening  of  such  loss  or  damage.  And  by  the 
seventh  secdon  it  is  enacted,  that  if  several  persons  shall  suf- 
fer any  loss  or  damage  in  or  to  their  goods,  &^c.,  ships  or  other- 
wise, by  any  means  for  which  the  responsibility  of  the  owners 
ia  limited  by  the  Act,  and  the  value  of  the  ship  or  vessel  and 
freight  should  not  be  sufficient  to  make  full  compensation  to 
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Id  Suits  mukr    all  such  persoijiBi  it  aball  be  hwfal  for  the  person  liable  to 
c.  159.     '         make  such  satUfa^tioa  for  such  dainsg^i  or  for  any  one  or 

' V  more  of  th^m^  on  behalf  of  themselves  a^  the  other  owners  of 

such  ship  or  vessel,  to  exhibit  a  bill  in  any  Court  of  Equity 
having  Qompet^pJt  j^risdictipn  ag^nst  all  the  pei^ns  who 
shall  have  hproughlL  any  actions  or  suit|  sqid  all  other  persons 
who  shall  claim  ox:  be  entitled  to  any  recompense  for  any  loss 
or  damage  happening  by  the  wne  aciHdent  or  act,  to  ascertain 
the  amount  or  value  of  the  ship  or  veesel's  I9p«tintments.and 
freight,  and  for  payment  and  distribution  thereof  rateably 
among  the  sevenil  persons  claiming  reconipense,  in  proportion 
to  the  amount  of  their  loss  or  damage^  accordi^  to  the  roles 
of  equity.  And  by  the  same  section  it  is  provided,  that  tbe 
plainti£f  or  plaintifis  in  such  bill  shall  annex  to  such  bill  an 
affidavit  that  he^  $ke,  or  they  do  not  directly  or  indirectly  col- 
lude with  any  of  the  dtfendaute  thereto,  or  with  any  other 
owner  or  owners  of  the  same  ship  or  vessel^  or  with  any  other 
person  or  persons,  but  that  such  bill  is  filed  for  the  purposes 
only  of  justice  f  arid  to  obtain  the  benefit  of  the  provisions  of 
the  Act ;  and  that  the  several  persons  named  as  the  defendants 
to  the  said  bill  are,  a$  the  per^M  or  persons  making  such  t^- 
davit  verily  believes,  all  the  persons  claiming  to  be  entitled  to 
recompense  for  loss  or  damage  sustained  by  the  same  accident, 
act,  neglect  or  default,  or  on  the  same  occasion  ;  and  that 
all  such  defendants  do  claim  suah  reoomp^^se,  qnd  to  be  es* 
titled  to  proportions  of  the  value  of  such  sh^  or  vessel,  ap- 
purtenances and  freight ;  and  thut  no  other  person  claims  ta 
be  entitled  to  any  proportion  thereof  under  the  provisions  of 
the  Act;  and  that  the  amount  of  the  vt^ue  of  such  skip  of 
vessel,  appurtenances  andfTeight,'doe$  not  exceed  a  stun  to 
be  specified  in  such  affidavit ;  and  that  the  sesferalclqims  made 
by  the  defendants  to  such  bill  do  pmeeed  the  amount  of  the 
value  of  such  ship  or  vessel,  appurtenances  and  freight  {g), 
to  suits  to  exa-  '^^  ether  cases,  in  which  bills  are  required  to  be  accompanied 
taine  witnesses  by  an  affidavit,  may  be  mentioned  here^  although  they  do  not 
come  within  the  description  d  bills  which  are  now  the  subject 

(^)  Under  this  Act,  the  plaintiff,  the  ship,  appurtenances  and  freight, 
on  filing  the  bill,  must  obtain  an  into  Ccmrt  Vid€  pom*  lalerplead- 
order  for  payment  ol  the  value  of     io^  Suiu. 
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of  discussion.    These  are  bills  for  the  purpose  of  examitiing  In  Suits  for  the 
witnesses,  de  bene  esse,  where,  from  circumstances,  such  as  y^^I^^s°3/ 
the  age  or  infirmity  of  witnesses,  or  theit  intention  of  leaving  bene  cue, 
the  country,  it  is  probable  the  plaintiff  would  lose  the  be-  " 

nefit  of  their  testimony ;  in  whii:;h  case  an  affidarit  of  the  cir- 
cumstances ,  by  means  of  which  the  testimony  may  probably  be 
lost,  must  be  annexed  to  the  bill  {K) ;  and  bills  of  interpleader,  in  iaterpleading 
which  also,  to  avoid  a  demurrer,  must  be  accompanied  by  an  •"***• 
affidavit  by  tifie  plaintiff  that  there  is  no  collusbn  between  him 
or  any  of  the  parties  (t); 

It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  jq  ,y|iat  manner 
can  only  be  taken  of  the  omission  of  an  affidavit,  by  demurrer ;  tj>«  omwsion  of 
and  that  where  a  plaintiff,  instead  of  demurring  on  this  ground  m^y  be  taken 
in  the  first  instance  put  in  a  plea  to  the  whole  bill,  which  was  advantage  of. 
over-ruled,  he  was  not  allowed  to  demur  ore  tenuSy  on  the 
ground  that  the  necessary  affidavit  was  not  annexed  (i). 


Sect.  VIL 
Of  Filing  the  Bill. 


After  a  bill  has  been  drawn,  or  perused  and  signed  by  in  what  minner 
counsel,  it  must  be  fairly  engrossed  on  parchment,  and  carried  Y'lXeA. 
to  a  olerk  in  court  to  be  filed.  The  clerk  in  court  first  enters 
it  in  his  cause-book,  and  then  in  the  general  bill-book  of  the 
office ;  after  whioih  he  marke  it  at  the  top,  with  the  day  of  the 
month  and  year  on  which  it  was  brought  into  the  office,  and 
Bubscribes  his  name  at  the  bottom,  on  the  leA  side  :  he  then 
delivers  it  to  his  six  cleik  to  be  filed»  or,  if  the  six  clerk  be  ab* 
sent,  he  puts  it  over  his  atady'^oor,  and  the  six.  clerk  having 
entered  it  in  hia  book^  files  it(/)« 

In  the  Co«rt  of  Eocehaquar  the  proceas  of  filing  bills  u  In  the  Exche- 
nearly  the  same.  They  aiO' filed  oi  the  tenn  in  which  the  pro«  ^^^* 
cesa  issofls  or  is  tested^  aad  are  signed  at  the  head  by  one  of 
the  sworn  clerks,  who  writes  the  term,  the.  day  on  which  it  is 
filed,  and  the  county  thereon ;  and,  after  obtaining  Vifiat  from 

(h)  U.  R.  181 ;  Philips  V.  Ca*         (h)  Hook  «.  Dormao,  1  S.  &  S« 
revr,  1  P.  Wms.  117.  227. 

(0  Ld.  R.  40.  (I)  Hind.  18. 
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Of  Ike  BUI: 


In  what  manner 
Filed. 


When  bill  must 
be  dated. 


No  pleading  of 
record  before 
filing. 


nor  can 

any  office  copy 
be  made. 


the  Lord  Chief  Baron,  or  one  of  the  Barons,  at  the  foot  of  the 
bill,  for  MMng  the«proceae  (which  m  a  mwtter.  of  eouise),  the  bill 
is  then  entered  in  the  biU*bodk,  under  the  head  ef  the  county 
where  either  party  dwell,  er  the  peopertj.  .which  .ia  the  subject 
of  the  bill  ftppeara  to  be  BitQ«ted(fii).r 

By  the  oriets  ef  the  Court,  commonlj  cidled  Lord^Cbrea- 
don*s  orders,  it  is  directed  that  all  bills  be  dated  the  same  day 
they  are  brought  into  the  Sax  Clerk's  Ofice»  and  diat  no  six 
clerk  presume  to  antedate  any  bill ;  and  that  no  under-derk 
presume  to  keep  any  bill  by  him,  but  with  the  first  oppprtunity 
deliver  the  same  to  the  six  ckrk,  or  his  allowed  deputy,  to  be 
accordingly  filed  (a) • 

It  is  also  ordered  that  no  bill,  answer,  or  other  pleading 
shall  be  said  to  be  of  record,  or  to  be  of  any  effeot  in  Ceuit, 
until  the  same  shall  be  filed  with  such  of  the  six  deirks  with 
whom  it  ought  to  remain(o) ;  and  by  a  prenoMS  order,  dated 
in  1646  (/»),  it  is  ordered  that  no  bills,  answers,  or  other  plead- 
ings shall  be  copied  befirae  they  be  duly  filed 


In  what  cases 
Amendments 
may  be  made. 

By  inserting 
new  matter  or 
parties. 


By  the  omission 
of  matter  or  paiw 
ties  already 
there. 


Sect.  VIII. 

Of  amending  Bills. 

When  a  plaintiff  has  preferred  hb  bill,  and  ia  advieed  that 
the  same  dees  not  contain  such  material  facta,  or  make  all  such 
perasns  parties  as  are  necessary  to  enable  the  Court  to  do  com* 
plete  justice,  he  may  alter  it,  by  inserting  new  matter  eubsist- 
ing  at  the  time  of  exhibiting  his  biU,  of  which  he  was  not 
then  apprised,  or  which  he  did  not  think  neceasary  to  be 
stated,  and  may  add  such  persons  as  shall  be  deeoMd  neoesssrj 
parties ;  or  in  case  the  original  bill  shall  be  found  to  ooatsia 
matter  not  relevant,  or  no^Ienger  neoessary  to  plaintiCsxsse, 
oeapartiGBiiifhids  BPiay  ba^  dispensed! iwith^  the«.saana.MS(f.  be 
sAnmk.ont^iUaa  the? .ong|balhill^> thus addtdtte  4ii«Uered, is 
termed  an  amended  bill{q). 


(m)Fowr.Ex.Pr.ll5. 
(n)  IScames*  Orders,  168. 
(o;  Ibid. 


(p)  Jb..lT0. 
(9)  Ilin<f/21. 
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Bfrt,  fthhongh  it  is  the'pra^tke  io  call  ft  bill  timft  altered  aa  In  whftt  caset 

amended  WH^tli*  amendment  is  in  faet  esteemed  'bv^ar^coiif-  may  be*made. 

tiAttttti^n  tyf  tli^orfginal'  bill;'  aAd  «» '  fcinniag  paitof  it?  for  ^.  .    y — -^ 

botb  the  original  an  amended  bill  cMistltnte  but'onfr  vMord  (r),  amended  bill 

so  much  80,  that  where  an  Ofif^lMil'biU-is  MijrimswMiedftnd  constitute  but 

amendiAents  *ai^  i'fterwards  made,  to  Whidk  the  d«iendant  dies    .    ,         ' 

,      '       ,  ,  ^  And  must  be 

not  anirwer,  the  "Whole  feebrd  may  'bo  ^taken^  pro  ttmfesso^  taken  pro  ron- 

g«nerally'(»>,'  and  *«  brder  io  tak«  One  bill  pro^confema  at  «o  /«»  together. 
the' ametrdmewts  «Mfty' will  be  irregular  (0*     An  amended  bill  Mustbead- 

mutft  ther^fbfe;  i»  &H  cases,  be  addressed  to  the  same  Lord  dressed  to  the 

same  judge. 
Chancellor,  Loird  Keeper,  or  Lords  CommissioneiB  to  whom  the 

original  bill  was  addressed,  although  a  change  has  taketf  place 
in  the^cttstodf  of  the  Great  Seal,  between  the  timeaof  filing 
the  original  MU  and  the  amendment  (a). 

*    Bnt,  althongh  tihe  original  and  amended  bill  constitute  hot  Defendant  after 
one  record,  and  are  so  considered  at  the  hearing,  the  defendant,  riniiI*bil?io"an- 
in  case  he  has  answered  the  Dr%inal  bill,  onght  to  answer  the  swer  amended 
amendments  only  (x).     Where  there  is  a  bill,  or  cross  billy  ^  \\    , 
and  the  plaintiff  in  the  original  suit  amends  his  bill  before  bringing  bill  by 
answer  he  will  lose  his  priority   of  suit,  and  his  right  to  amending,  loses 
have  an  answer  before  he  is  called  upon  to  answer  the  cross  cross^bill.^ 
bill.      And   it  seems   that,    if    such   amendment   be  made 
after  an  order  has  been   obtained   for  time   to  answer  the 
cross   bill  till    the  answer  to   the   original   bill  shall  have 
conie  in,  such  order  will  in  that  case  be  discharged  upon 
motion,  without  costs  (jf)  ;  and  where  a  plaintiff,  af^  amend- 
ing his  bill,  obtains  an  order  for  time  to  answer  a  omss  bill  tHl 
the  abswefto-his  origniBl  bill  shall  hare  come  in,  theorder  lor 
time  ^111  be  discharged  for  irregularity,  with  costs  (z) 

Amendments  to  a  bill  are  of  two  sorts,  those  which  relate  Amending  by 
to  parties,  and  those  which  affect  the  substance  of  the  ease:  alteration  of 
amendments  ■  relating^  to  pattlea  are  either  by  the  addition  or  ^^ 
omisstoh  of  them  :  the  praotiee  of  the  Court,  with  respect  to 
amendments  of  this  nature,  has  been  before  pointed*  out.  By  changing 
There  is  also  another  class  of  amendments  rehrting  1o  parlies,  plj*»n^iffi  into 


defendants. 


(r>  Vere  r.  Glynn.  2  Dick.  441.  (ar)  Ibid. 

(«)  JopUng  F.Stuart. 4  Ves. 019.  (t/)  Johnson    v.  Freer.  2  Cox, 

(I)  Bacon  ».  Griffith,  ib  n,  S71. 

(u;  Hind  *i2.  (s)  Ibid. 
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510  Of  the  BUI: 

In  what  cases  which  has  bc^n  before  alluded  to ;  immelyy  tbe  rbanging  of  the 
m^^be'^ade      ^"^''a'^o*^  ^^  ^^  parties,  by  striking  out  4he  naaae  of  a  co- 

' s, ^   plaintiff  and  makingr  him  a>defendant.     This,. »  we  have  seen, 

has  been  permitted  in  the  oaae  of  an  iniaot  heir-ai4aw9  who 
has  been  improperly  made  a  plaintiff  <a) ;  and  so,  where  it  was 
found  that  the  evidence  of  one  of  the  plainttfis  was  necessary 
to  substantiate  the  title  of  the  others,  and  the  defendant  re- 
fused to  consent  to  his  examinaliony  a  motion  for  leave  to 
amend  the  bill,  by  striking  out  his  name  as  a  plaintiff,  and 
adding  him  as  a  defendant,  was  allowed  up<Mi  the  terai  of  the 
plaintiffs  paying  the  eosts,  and  amending  the  defendant's  copy, 
and  not  requiring  any  further  answer  (b). 
Facts  occurring  With  respect  to  those  amendments  which  are  made  for  the 
canm)?*bl1Ir*'  purpose  of  altering  tlie  case  upon  the  record,  as  against  the 
traduced  by  defendants  already  before  the  Court,  it  is  not  within  the  pnn 
ameodmeni.  ^^^^  ^^  ^jjj^  ^^^^i  ^  p^j^^^  ^^^  ^^  ^^^g  j^  which  Buch  amend- 
ments may  become  requisite,  or  to  what  extent  they  may  be 
made.  It  is  to  be  observed,  however,  that  a  plaintiff  ought  not 
to  introduce  facts  by  amendments,  which  have  occurred  since 
the  filing  of  the  original  bill,  because  as  the  amendments  are 
held  to  constitute  part  of  the  same  record  as  the  original  biU, 
which  can  only  relate  to  facts  which  have  occurred  at  the  time 
when  it  was  preferred,  the  introduction  of  matters  of  a  posterior 
date  would  render  the  record  incongruous.  Matter,  therefore, 
which  has  occurred  since  the  original  bill  was  filed,  should  be 
bought  before  the  Court  by  supplemental  bill,  and  not  by 
amendment  (c.) 
Objections  may       Upon  this  principle,  where  a  plaintiff  had,  by  amendment, 

be  taken  by  an-  introduced  a  fact  which  had  occurred   subsequently  to  the 

■wer  as  well  as 

by  plea  or  de* 

tnnri'er* 

(a)  Plunkett  v.  Joice,  2  Scho.  &  bill ;  so  it  will  not  permit  matter. 

Let.  Ifi9,  tfnle  99.  which  ought  to  be  the  snbject  of 

(6)  Motteux  V.  Mackreth,  1  Ves.  amendment,  to  be  brovght  befoie 

J.  142.  As  to  the  addition  of  parties  the   Court  by    supplemental    bill' 

byameadment,'ffirfeS90<    As  to  the  Colehnigfi  «.  l^ans,   4  Sim.  76^ 

omission  of  psirtiis  by  amendment,  vide  eiiam ;  Byan  n.  Steuart^  I  Cos, 

vide  $98  397 ;  Milner  ».  Ld.  fiarewood,  17 

(rf)  Anchbp.  of  York  v.  Stapleton,  Ves.  144. 148  ;Detin  and  Chapter  of 

2  Atk.  136.    As  the  Court  will  not  ChristcbiiTck^  v.^  ^moadi^  8  ller. 

permit  matter  which  is  proper  for  469;  Knight  v.  Matthews,  I  Mad. 

a  suDpleroental  bill,  to   be  intro-  5G7 1  Macneil  f>. ,  Cahel,  8  Bligh, 

duceu  by  amendment  to^n  oiigiitat  228. 
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filing  of  the  original  HU,  and  the  defendant,  bj-hiB  answer  to  In  what  cases 

the  amended  bill,  stated  this  by  way  of  oljectien  to  the  new  ^^"^"JJ^^, 

matter,  and  insisted  upon  the  same  advantage  as  if  he  had  ^ v *' 

demurred  or  pleaded  thexeto;  the  Master  of  the  Rolls  (Sir 

J.  Leaoh)  refused  to  permit  the  plalntilF  tOrxead  evidence  at 

the  hearing  in  support  of  the  allegations  introdaced  by  the 

amendment ;  and,,  upon  the  plaintiff's  oounsel  admitting  that 

withont  such  evidence  they  could  not  sustain  their  case,  he 

dismissed  the  bill  with  costs ;  and  his  Honor*s  decision  was 

confirmed  by  Lord  Brougham,  upon  appeal  (e). 

Cases,  however,  do  sometimes  occur  where  the  introduction,  in  what  case 

by  amendment,  of  matters  which  have  occurred  since  the  date  J^^s«l"enJ  . 

•^  '  facts  may  be  in- 

of  the  original  bill  will  be  permitted  by  the  Court;  thus,  traduced. 

where    the  plaintiff  has  an  incohate  right  at  the  time  of  Where  plaintiff 
preparing  his  original  bill,  and  which  merely  requires  some  right  on  filing 
formal  act  to  render  his  title  perfect ;  and  such  formal  act  is  onginal  bill ; 
not  completed  till  afterwards,  (as  in  the  instance  of  an  executor 
filing  a  bill  before  probate,  and  afterwards  obtaining  probate) 
the  introduction  of  that  fact  by  amendment   will   be  per- 
mitted ;  and,  upon  the  same  principle,  where  a  plaintiff  filed 
her  bill  as  daughter  and  next  ef  kin  of  an  intestate  without 

taking  out  administration,  upon  which  a  demurrer  was  put  in  as  by  stat- 

and  allowed,  and  afterwards,  to  remedy  the  defect,  the  plainUff  i|Jfn*orpro*S^^^ 

took  out  administration  to  her  father,  and,  having  obtained  an  sued  out. 

order,  amended  her  bill  by  stating  the  letters  of  adminiatration ; 

whereupon  the  defendant  pleaded  in  bar,  the  fact  that  the  taking 

out  the  letters  of  administration  was  subsequent  to  the  date 

of  the  bill,  the  Lord  Chancellor  (Lord  Talbot)  overruled  the 

plea,  observing  that  the  mere  right  to  have  an  account  was  in 

the  plaintiff,  as  she  was  next  of  kin  of  her  father,  and  it  was 

sufficient  that  she  had  now  taken  out  letters  of  administration, 

which  when  taken  out,  related  to  the  time  of  the  death  of  the 

intestate  {/). 

It  is  to  be  observed,  however,  that  where,  after  a  bill  has  But  not  where 
been  pot  upon  the  file,  any  substantive  facts  occur  which  are  Jew^n^'^u^^n ' 
material  to  the  Court's  taking  cognizance  of  the  case^  or  to  the  act ; 
grvinj  the  plaintiff  title  to  relief  at  all,  such  matters  can- 

(e)  Wray  «.  Hatchidsoa,  2  M;  &         (/)  Hmaphreys  «.  Humphreys,  1 
K  236.  P.  \Vms.tl8. 
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0/ the  Bill; 


In  what  cases 
Aroendments 
may  be  made, 
w- ^ r 

as  in  the  case  of 
the  enrolment 
of  a  removal  of 
an  annuity. 


Where  facts  are 
stated  in  de- 
fendant's  an- 
swer, which  it  is 
necessary  to  ex- 
plain. 


not  be  Introduced  bj  amendment ;  therefore  where  a  bill  was 
filed  for  an  account  of  an  annuity  granted  by  a  tenant  for  life 
which,  amongst  other  aecnrities,  was  further  secured  by  a  war- 
rant of  attorney  to  confess  judgment,  and  the  bill  stated  that 
the  plaintiffs  had  caused  a  memorial  of  their  securities  to  be 
enrolled  according  to  the  Act  of  Parliament  then  in  force  (g) ; 
but  it  appeared,  at  the  hearing,  that,  though  a  memorial  of  the 
annuity-deed  and  of  the  bond  had  been  enrolled,  the  warrant 
of  attorney  was  not  included  in  the  memorial,  lx>rd  Thurlow, 
although  he  at  first  doubted  whether  he  should  not  permit 
the  parties  to  make  a  new  enrolment  of  the  securities,  and, 
by  amending  the  bill,  bring  the  matter  upon  the  record, 
ultimately  said,  that  if  the  cause  stood  over  for  the  purpose  of 
enrolling  the  memorial,  he  did  not  see  how  it  could  be  brought 
upon  the  record  but  by  a  supplemental  bill  (A). 

It  sometimes  happens  that  a  defendant,  in  his  answer  to  an 
original  bill,  states  facts  which  have  occurred  since  the  bill 
was  filed,  and  the  Court  have  in  such  cases  permitted  such 
facts  to  be  incorporated  into  the  bill  by  amendment.  This 
point  wu  much  discussed  in  Knight  v.  Matthews  (t),  where 
the  original  bill  stated,  that  an  action  had  been  commenced 
against  the  plaintiff,  and  the  defendant  by  his  answer  referred 
to  the  trial  of  the  action  which  had  taken  place  between  the 
time  of  filing  the  bill  and  the  putting  in  of  the  answer ;  where* 
upon  the  plaintiff  amended  his  bill,  and  stated  the  trial  and  its 
result    To  this  bill,  so  amended,  a  demurrer  and  a  plea  were 


(g)  17Gco.  S,  C.26,  repealed  by 
33  Geo.  3,  c.  141,  and  other  provi- 
sions substituted  in  lien  theieof. 

(A)  Davidson  v.  Foley,  8  Bro.C. 
C.  608.  It  is  to  be  noticed,  that 
in  the  above  case .  Lord  Thurlow  ul- 
timately dismissed  the  bill  ;  from 
which  it  may  be  inferred  that  his 
lordship's  opmion  was,  that  as  the 
plaintiff's  title  was  defective  at  the 
time  when  the  original  bill  was  filed, 
the  defect  could  not  be  remedied  by 
a  supplemental  bill  ;  and  this  ap- 
pears to  have  been  the  opinion  of 
Lord  Brougham,  in  Pritchard  v. 
Draper,  1  R.  &  M.  191,  in  which 
a  bill  was  instituted  by  a  solicitor 
for  payment  of  costs  dua  to  him 


from  a  client,  and  it  appeared  upon 
the  answer,  that  he  hud  not  deliver- 
ed a  signed  bill  confoimably  to  the 
Act ;  whereupon  the  plaintiff  deU* 
vered  a  bill,  duly  signed,  and  put 
that  fact  in  issue  by  supplemenul 
bill.  Lord  Brougham,  upon  the 
cause  coming  before  him,  eipressed 
himself  of  opinion  that  tne  defect 
in  the  title  of  the  plaintiff,  as  it 
stood  at  the  institution  of  the  suit, 
was  not  cured,  although,  as  the  ob- 
jection was  not  urged  at  the  original 
hearing,  he  thought  it  could  not  be 
taken  on  further  directions.  Vid§ 
post.  "  Supplemenul  Suits." 
(/)  1  Mad.  560. 
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put  in,  and  the  Vice-Chancellor,  Sir  T.  Plumer,  overruled   In  what  cases 

them  both,  and  in  so  doing  observed,  ^'  that  in  the  interval  be-  „j_  ^  lanAe. 

tween  the  filing  of  the  bill  and  the  answer,  many  circum-   * ^ ' 

stances  may  have  occurred ;  and  the  defendant,  when  he  puts 

in  his  answer  must  state  the  facts  as  they  then  are,  and  that 

if  circumstances  are  introduced  in  the  answer  which  have 

occurred  subsequent  to  the  filing  of  the  bill,    the  plaintiff 

must  be  allowed  to  make  amendments,  so  as  to  show  that  such 

new  circumstances  are  not  of  the  colour  he  represents  them, 

and  to  obtain  a  complete  answer  as  to  such  circumstances." 

Where  the  answer  of  a  defendant  states  facts  which  are  Not  necessary 

material  to  the  plaintiff's  case,  but  which  have  not  been  stated  ?°  ?"*®°^  '°  P"^ 
,  in  issue  facts 

in  the  bill,  it  is  not  necessary  that  tlie  plaintiff,  in  order  to  stated  by  an- 
avail  himself  of  them  at  the  hearing,  should  introduce  such  "*®^' 
facts  into  his  bill  by  amendment,  (although  perhaps  the  most 
convenient  course  would  be  to  do  so)  as  the  replication  to  the 
answer  puts  all  the  facts  stated  in  it  completely  in  issue  be- 
tween the  parties,  and  the  plaintiff  may,  after  such  replication, 
examine  witnesses  as  to  such  facts  as  well  as  the  defendant  (/). 
Where,  however,  it  is  important  to  the  plaintiff  that  a  fact  dis-  unless  necessaiy 
closed  in  the  answer  should  be  further  inquired  into,  or  avoided  j^  ^^7th  ***  ^^' 
by  some  further  statement,  the  practice  b  often  resorted  to  of  facu. 
introducing  such  fact  from  the  answer  of  the  defendant  into  9[  inquired 
the  bill ;  and  where  a  plaintiff,  not  being  satisfied  with  the 
answer,  amended  his  bill,  stating,  by  way  of  pretence,  a  quo-  , 

tation  from  the  answer  and,  negativing  it,  insisted  that  the 
facts  would  appear  differently  if  the  defendant  would  look  into 
his  accounts — the  Vice-Chancellor  (Sir  T.  Plumer)  held,  that 
the  matter  so  introduced  was  not  impertinent  (m).  . 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amend-  Great  latitude 
nient,  and  the  Court  has  even  gone  to  the  extent  of  permit-  ^«ndni"*ts- 
ting  a  bill  to  be  converted  into  an  information  (n)  ;  it  has  also  |,y  converiine  a 
been  held,  where  a  plaintiff  filed  a  bill,  stating  an  agreement,  bill  into  an  in- 
and  the  defendant  by  his  answer  admitted  that  there  was  an    **""*    " ' 
agreement,  but  different  from  that  stated  by  the  plaintiff,  that  by  altering 
the  plaintiff  might  amend  his  bill,  abandoning  his  first  agree-  ^ 'toJ^*  with 

defendant's  an- 

(l)  Attwood  ». ,  1  Russ.  855.  (n)  President  of  St.  Mary  Magda«   ^wer  ; 

(m)  Seeley  ▼.  Boehm,  2  Mad.      len  o.  Sibthorp,  1  Huss.  154. 
176> 
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In  what  cases      roent,  and  praying  for  a  decree  according  to  that  admitted  by 
m^y  u'^X     ^^«  defendant  (©).    In  that  case,  however,  the  amendnent  wu 

* V '  permitted  because  the  bill  in  iti  original  form  might  hare  been 

prepared  under  a  miatake  or  miaconception  of  conaeel^  and  the 
plaintiff,  having  afterwards  discovered  the  error,  was  allowed 
but  not  so  as  to  by  the  Court  to  abandon  his  original  case,  and  insist  upon  the 
rely  upon  both    ^^^  alleged  by  the  defendant ;  but  the  Court  will  nol  cany  its 
liberality  farther,  and  permit  a  plaintiff  to  amend  his  bill,  so 
that  he  may  continne  to  insist  upon  the  agreement  oitginally 
stated,  and  if  he  fails  in  that,  to  get  the  benefit  of  the  oae 
admitted  by  the  defendant.     Upon  this  principle «^where  the 
original  bill  prayed  the  specific  peifbrmance  of  an  agreeneirt, 
and  the  defendant  denied  the  agreement  as  stated  in  the  bill, 
but  admitted  a  different  one,  whereupon  the  plaintiff  amended 
his  bill,  continuing  to  insist  on  the  original  agreement,  and 
praying  in  Uie  alternative,  if  not  entitled  to  that,  to  have  the 
execution  of  the  admitted  agreement.«*^Lord  Redesdale  ^- 
missed  die  bill  with  costs,  but  ii^thout  prejn^e  to  «&y  biU 
the  plaintiff  might  be  advised  to  file  to  obtain. a  pecformance 
of  the  admitted  agreement  (p). 
Whether  a  bill        The  question,  whether  the  Cotirt  will  or  will  not  permit 
of  discovery  can  ^  j^iu^  fijed  for  the  mere  purpose  of  discovery,  to  be  converted 
into  a  bill  for      i^to  one  for  relief,  by  the  addition  of  a  pray«r  for  relief,  does 
relief*  not  seem  to  be  settled.     It  appears,  from  a  note  by  the  noble 

and  learned  author  of  the  treatise  on  Pleading  (9),  Chat  it  was, 
formerly,  a  frequent  practice  for  the  plaintiff,  in  caeea  in  which 
it  was  doubtful,  whether  he  was  entitled  to  relief  in  equity  or 
a<  lawy  to  frame  his  bill,  in  the  first  inst&nee,  for  a  discovery 
only,  (so  as  to  avoid  a  demurrer  for  want  of  equity,  w)ttcb»  tf 
allowed,  would  also  have  precluded  his  title  ^  the  diaoovery,) 
and  having  obtained  the  discovery  to  try,  by  ameitding  his  biU, 
the  question  whether  he  was  entitled  to  the  reliefs  His 
practice^  however,  appears  to  have  been  Icmg  discontimied : 
and  in  Buttirworth  v.  Bailey  (r),  in  which  a. motion  was  msde 
before  Lord  £Idoa  for  leat«  to  amend  a  bill. of  discoyery,  bj 

(o)  Per  Lord  Redesdale.  lind*  Hearn,  7  Yes.  222,  S9d  Penistoo*- 

say  o.  Lynch,  2  Sch  &  Lef.  9.  Little,  2  Sch.  &  Let  fl,  n.  a. 

(p)  Lindsay  v.  Lyai:4H  2  Sch.  &  {q)  Ld.  R.  14^  n.  (<). 

Ler.   1 ;    vide  eiiam  Woelkm  v.  (r)  16  Ves.  S^' 
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adding  a  prayer  for  reiiefy  his  Lordship  said,  that  he  had  no  in  what  cases 

raceHeetiMi  of  anr  anoh  aaMndnent  lanring  beea  pennitted.  Amendments 
,,.           ,,                            ,              .          ,.,           may  be  made. 
and  direeCed  the  case  to  ttand  over,  in  oraer  oMt  pMCBoenfeB  « ^       ■» 

might  be  Marehed  fort  no  aoch  pnaoadenta  hiNrevar  were 

fbmidi    oad   his   Lordsh^  refiMed  the  motioa  irkh  coetB. 

H  18  temarkable  that,   notwithrtaiiding^  the  cvonmatencea 

nieiitioDed  in  the  last  ease,  as  ta  pveeedettta  hamg  bee» 

searched  for,  and  not  found)  two  eaaea  are  lo  bei  fewd  ia 

tike  hooks  m  whieh  the  praotiee  ef  amendaig  bilb  of  dhwoverf, 

by  converting  ikem  into  relief,  has  been'  reeortsd  to.    Thm 

iMt,  H&dyard  v.  Creuy  (a),  and  the  other  Crm»Y^  Ty^M{f\ 

Widi  ro^ot'to  the  first,  howsTef,  neqaeetien  tamed  upon  tha 

ptopriefyoftiie  amendment,  and  the  defendant  had,  in  faet» 

answered  the  UH,  after  it  was  amended^  so^that  it  was  not  open 

to  him  to  oh^ct  to  the  amendment  upon  that  gionnd^  and 

with  re^ct  to  the  other  case,  it  seems  that  althoi^^bthe 

ftomi  «f  the  Ull  was  effeetmdlj  one  for  discovery  me«^,  the 

iqatention  of  tiie  plaintiff  was  to  procore  relief,  andt  that  he 

faad-wiado  «  case  fhr  it«     It  is  to  he  observed  also,  that  the 

order  in  that  case  was  made  more  in  the  Way  of  a  eomr* 

^promise  than  as  a  decision,  bo((h  patties  having  anade  mis- 

tahes,  (thepkinciff  in  his  bill  and  the  defendant  in  Us  plea^) 

tfMM  motlotts'  had  therefbre  been  made  to  reedfy  thehr  motual 

etrciPs* 

it  should  be  mentioned  that  the  decision  of  Lord  Eldon,  in  Sead}U  that  it 

Buttenaeriky.  BaUe^,  was  acted  upon  by  the  Court  of  Exv  "^^^* 

ohaqaer  in  Mck9&h  v.  Strang  («),  but  that  in  a  snbseqvettt 

tpaee  before  Lord  Lyndhmnt,  LmtsaSa  r.  Templer{x)y  Us 

Lordehlp  made  an  order  that  the  plaintiff  should  be  at  liberty 

to  amend  his  bttl  within  fourteen  days,  by  adding  a  prayer  far 

refief  Itnd  proper  partiee,  or  otheiwise  as  he  should  be  advised, 

St6,     It  is  to  be*  observed,  however,  that  the  onier  was  aot 

mad^  upon  a  motion  for  that  specific  purpose,  but  upon  a  motion 

for  a  cofnmisaidd  tb  examine  witnesses  ia  aid-  of  an*  action' at 

law,  on  ivhlch  occiurfon  tiie  Lord  Chancellor,  after  expieailag 

considerable  doubts  whether  the  facts  mentioned  in  the  bill 

wouM  coMfittrte  a  defeiic^  to  the  actidn  atfiiw,  saiJP,  h^  was 

(0  S  Atk.  SOif^  (u)."l  jyi'LcI.  245. 

(I)  2  Mad.  ^.  (t)  S  Hus^:  665. 
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Of  the  Bill: 


In  what  cases 
Amendments 
may  be  m^Ae. 


But  io  such 
case  the  de- 
fendant may 
put  in  a  new 
answer, 


and  will  be  en« 
tiUed  to  the 
costs  of  his  dis- 
covery. 


Cross-bill 
treated  with 
greater  latitude 
than  an  original 
bill. 


inclined  to  think  that  whatever  benefit  the  plaintiffs  were 
entitled  to  derive,  from  the  transactions  referred  to,  in  their 
resistance  to  the  demand  made  at  law,  Jthey  might  have  it 
more  effectually  and  safely  by  a  biU  for  relief  tl^^  hy  a  bill 
for  discovery  and  coaimisaioa  only ;  and  for  tl^t  reason  qiade 
the  order.  It  is  also  to  he  noticed,  that  no  objection  appears 
to  have  been  made  on  the  part  of  the  defendants  to  the  course 
of  proceeding  thus  pointed  out  by  his  Lordship,  nor  were  the 
decisions  either  of  Loiil  Eldon  or  of  the  Court  of  Exchequer, 
above  noticed,  then  alluded  to. 

On  a  subsequent  occasion,  however,  in  the  same  case, 
the  dicta  of  Lord  Eldon  in  Butterworth  v.  Bailey ^  were 
brought  forward  in  support  of  a  motion  made  by  the  defendant 
to  have  the  answer  to  the  original  hill  taken  off  the  file,  upon 
which  motion  an  order  was  made  that,  the  defendant  should  be 
at  liberty  to  put  in  an  answer  to  the  original  and  amended  bill, 
as  if  no  answer  had  been  filed  to  the  bill  of  discovery ;  and  that 
the  plaintiffs  should  be  at  liberty  to  taka  exceptions  to  the 
answer  to  the  original  and  amended  hill,  as  they  should  be 
advised.  The  plaintift  were  also  ordered  to  pay  the  costs  of 
the  suit  up  to  that  time,  including  the  costs  of  ^e  appli* 
cation  (y). 

Upon  the  whole,  therefore,  the  result  of  this  course  of  pro- 
ceeding appears  to  have  placed  the  plaintiff  in  a  situation  very 
little  (if  at  all)  better  than  he  would  have  been  in  had  he  dis- 
missed his  original  bill  for  a  discovery,  and  ^led  a  ojew  one  for 
relief;  so  that  it  may  fairly  be  questioned  whethex;  ihe  decision 
of  Lord  Eldon,  in  Butterworth  v.  Bailey,  and  of  the  Court  of 
Exchequer,  in  Jackson  v.  Strong^  are  ^t  all  nr^^^ened  by  the 
course  adopted  by  Lord  Lyndhurst  in  the  case,  last  <|iiqted*  At 
all  events,  it  is  established  that  whatever  the  ^ouroe  adopted 
by  the  Court  may  be,  with  respect  to  allowing  bills  of  dis- 
covery to  be  converted  into  bills  for  reliedf,  such.  C0\nse  will 
not  prejudice  the  right  of  the  defendants  to  their  costs  of  the 
discovery,  and  to  pat  in  a  new  answer,  adapted  Io  the  new 
form  given  to  the  proceeding. 

In  a  recent  case  where  a  defendant  filed  a  cross-bill  for  the 
purpose  of  getting  a  discovery  only  from  the  plain tifi*  in  the 
(y)  lb.  566. 
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oHginal  suit,  but  did  not  put  in  any  answer  to  it  befora  the  ^™  ^^^^  «»*«« 
hearing  of  the  original  cause,  in  consequence  of  which  the  ^ay  i,^  made. 

discovery  became   useless,    whereupon   the  plaintiff  in   the    >^ 

cross-bill  amended  it  by  converting  it  into  a  bill  for  relief; 
the  Vice-Chancellor,  upon  a  motion  being  made  to  expunge 
the  amnndmc^t,  with  costs,  thought  that,  under  the  special  cir- 
cnmstances,  the  plaintiff  in  the  cross-bill  might  be  allowed  to 
convert  the  prayer  for  discovery  into  one  for  relief,  because  a 
cross-bill  i^  to  be  treated  with  greater  indulgence  than  an 
original  bill ;  he  therefore  refused  the  motion  to  expunge,  but 
ordered  that  part  of  it,  which  related  to  costs,  to  stand  over 
till  the  hearing  of  the  cause  (z). 

It  has  been  determined  by  Lord  Eldon,  that,  as  a  bill  for  Bill  for  reliel 
discovery  cannot  be  amended  by  converting  it  into  a  bill  for  ^^^^'^  j^J^u 
relief,  so  neither  can  a  bill  for  relief  be  converted  into  a  bill  for  striking  out  the 
a  discovery  by  striking  out  the  prayer.     Thus,  in  Earl  Chol^  prayer. 
ntfrndeley  v.  Clinton  (a),  where  the  defendants,  having  an- 
swered the  bill,  obtained  an  order  for  the  plaintiff  to  elect 
whether  he  would  proceed  at  law  or  in  equity ;  whereupon  the 
plaintiff  elected  to  proceed  at  law,  and  moved  to  dismiss  his 
bill  as  far  as  it  sought  relief,  and  to  amend  the  record  by 
striking  out  the  prayer  for  relief,  the  motion  was  refused,  the 
Lord  Chancellor  being  of  opinion  that  the  better  course  for  the 
plaintiff  would  be  to  dismiss  his  bill  and  file  another  for  disco- 
very only,  which  was  done  (6), 

It  IS  to  be  observed  here,  that  if  a  plaintiff  takes  advantage  If  plaintiff 
of  an  order  to  amend,  so  as  entirely  to  change  his  case  and  to  ^ew  case  by 
make  the  bill  a  perfectly  new  one,  he  will  be  ordered,  upon  amendmente, 
motion,  to  place  the  defendant  in  the  same  position,  wi^  re*  ^  entitled  to 
gard  to  costs,  that  he  would  have  been  in  had  the  pkdntiff,  in-  cosu  as  if  ori- 
stead  of  amendiiig,  dismissed  his  original  bill  with  costs  and  ^a  dismissed. 
fifed  a  new'oJi^.    Thus,  where  a  plaintiff  originally  filed  hii 
biU  against  ike  defendant  as  his  bailiff  or  agent,  in  respect 

(a)  Seveniti«Fie[tcher,5StiD»407»  ence  to  the  registrar's  bookf  it  ap«- 

(o)  2  V.  &  B.  113.  peared  that  the  order  for  strikiDgout 

(fr)  2  Mer.  71.     In  the  above  the  prayer  was  made  by  cooseni, 

case,  Ourish  r<  Donovao,   2  Atk^  aod  that  an  answer  was  put  ia  by 

ICG,  was  cited  in  argument  in  sup*  the  defendant  after  the  oider  wa& 

port  of  the  motioD,  but  upon  I'efer-  made,  2.V.  tc  B.  114«  n.  a*. 

L  L  3 
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Of  the  Bill: 


In  wbai  cases 
Amendments 
may  be  mnde. 


And  so  he  will 
where  plainliff 
amends  his  bill 
bv  striking  out 
important  parts. 


of  certain  farms,  praying  an  account  against  him  vpmi  that 
footing,  and  afterwards,  upon  an  issae  being  directed  to  try 
whether  he  was  or  was  not  a  mortgagee  of  such  farms ,  and 
the  jury  finding  that  he  was,  the  plaintiff  amended  his  bill 
by  stating  the  mortgage,  and  converting  his  former  prayer  for 
relief  into  a  prayer  for  a  foreclosure ;  upon  the  defendant's 
making  a  motion,  one  bf  the  objects  of  which  was,  that  the 
amended  bill  might  be  taken  off  the  file,  and  that  it  might 
be  referred  to  the  master  to  tax  the  defendant's  costs,  and  that 
the  amended  bill  might  be  taken  off  the  file,  Lord  Eldon  held 
that,  the  defendant  was  entitled  to  all  the  costs  sustained  by 
him  beyond  what  he  would  have  been  put  to  if  the  bill  had 
been  originally  a  bill  for  a  foreclosure,  and  made  an  order  ac- 
cordingly, although  he  did  not  ^  the  length  of  ordering  the 
amended  bill  to  be  taken  off  the  file(c).  And  so,  where 
a  plaintiff  by  his  original  bill  sought  to  set  aside  a  deed,  but 
after  the  answer  was  filed  amended  tlie  bill  by  making  quite 
a  different  case  and  praying  to  establish  die  deed,  the  Court, 
upon  motion,  ordered  him  to  pay  to  the  de&ndant  the  costs 
of  the  original  bill,  and  of  so  much  of  the  answer  as  related  to 
certain  accounts  which  had  been  set  out,  iti  compliance  with 
the  requisition  in  the  original  bill,  together  with  the  costs  of 
the  motion  (cf). 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage 
of  an  order  to  amend  to  strike  out  a  portion  of  his  bflT,  though 
he  does  not  alter  the  nature  of  it,  yet,  if  expenses  have 
been  occasioned  to  the  defendant  by  the  part  which  has  been 
struck  out,  which,  in  consequence  of  its  having  been  so  struck 
oat,  could  not  be  awarded  to  him  at  the  hearing,  the  Court  will, 
upon  motion,  order  such  costs  to  be  taxed  and  paid  to  the 
defendant.  Thus,  where  a  plaintiff  filed  a  bill  which  wsb  of 
great  length  and  prayed  relief  in  a  variety  of  matters,  to  which 
the  defendants  put  in  answers,  which  were  also  of  great  length, 
after  which  the  plaintiff,  by  virtue  of  a  common  order  to 
amend,  amended  his  bill  and  filed  a  new  engrossment,  which 
was  very  short  and  confined  to  one  only  of  the  objects  of  relief 


(c)  Smith  V.  Smith,  Cooper,  111.         (d)  Mavor  v.  Dry,  2  S.  &  S.  113. 
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prayed  by  the  original  bill^  upon  the  defendants,  moving  that  in  what 

the  order  to  amend  might  be  discharged,  and  the  bill  dismissed  An^endments 

with  costs,  or  that  the  plaintiff  might  pay  to  them  the  costs  of  ^   '     y         ' 

putting  in  their  gnawer  to  so  much  of  the  original  bill  as  did  not 

relate  to  the  relief  prayed  by  the  amended  bill,  the  Lord  Keeper 

Henley  directed  that  the  order  for  amending  the  billshouldstand, 

but  ordered  that  the  plaintiff  should  pay  to  the  defendants  the 

further  sum  of  five  pounds  beyond  the  sum  of  twenty  shillings 

mentioned  in  the  order (e).    And  where  a  cause,  at  the  hearing, 

was  ordered  to  stand  overi  with  liberty  to  the  plaintiff  to  amend 

by  adding  parties,  and  the  plaintiff  took  advantage  of  that 

order  to  strike  out  several  charges  which  had  necessarily  led 

the  defendant  into  the  examination  of  witnesses,  and  to  add 

others,  the  Court,  upon  motion,  ordered  that  part  of  the  amend- 

mient  to  be  discharged  and  the  plaintiff's  bill  to  be  restored 

to  what  it  was  before,  in  order  that,  at  the  hearing,  the  costs 

/pf  those  parts  of  the  bill  which  had  been  abandoned  by  the 

plaintiff  might  be  awarded  to  the  defendant(/). 

It  may  bp.  observed  here,  that  any  amendment  of  a  bill,  After  amend* 
however  trivial  and   unimportant,    authorises  a  defendant,  ment,  defwd- 
though  not  required  to  answer,  to  put  in  an  answer,  making  answer, 
entirely  a  new  defence  and  contradicting  his  former  answer. 
This  was  held  by  Sir  L.  Shadwell,  V.  C,  in  Bolton  y.  £o/- 
ton(ff)f  who  on  this  ground  refused,  with  costs,  a  motion  to 
take  an   answer   to  an  amended  bill   off  the  file,   (which 
answer  was  filed  nearly  three  years  after  the  bill  had  been 
amended,  and  eight  years  after  the  original  answer,)  which  con- 
tradicted the  original  answer,  and  introduced  no  less  than  four 
new  issues  or  defences. 


No  alteration  can  be  made  in  any  pleading  or  other  matter,   No  amendment 

after  it  has  been  filed,  and  by  that  means  become  a  record  of  ^*°  ^  m^de, 

except  upon 
the  Court,  without  the  sanction  of  a  previous  order.     Orders  ©ider. 

for  leaye  to  pmend  bills  are  usually  granted  on  the  application 

(0  Dent  V.  Wardel,  1  Dick.  3^0.  (g)  29  June  1831.    MSS.  ex  te- 

if)  Bullock  V.  Perkins,  1  Dick,      tatume, Bearaes. 
110. 
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Of  the  Bill  I 


By  Order  made 
at  the  heariag. 


Where 

there  appears  to 
be  a  dcrect  of 
parties. 


Or  where  mat- 
ter has  not  been 
put  in  issue 
with  sufficient 
certainty. 


of  the  plaintifF,  which  may  be  had,  Bnbjoct  to  the  mies  and 
reguIatioiiB  libreafter  pointed  tMit,  at  any  period  of  the  (iaiMe 
previoualy  to  the  hearing.  Sometimes  the  Court,  at  the  hear- 
ing, will  loixter  a  cause  to  stand  ov^t^  with  liberty  to  the 
plaintiff  to  perfect  his  case  by  amendment,  upon  his  paying 
the  costcf  of  the  day. 

Thus,  as  we  have  seen,  that  at  the  hearing,  if  the  record 
appears  to  be  defbetive  for  want  of  proper'  parties,  the  Co«rt 
will  allow  the  cause  to  stand  over,  for  the  plaintiff  to  amend 
his  bill  by  adding  parties  (A),  or,  where  the  parties  are  too 
numerous  to  be  brought  before  the  Court,  to  alter  the  form 
of  the  bill,  by  making  it  a  bill  by  the  plaintiffs  on  behalf  of 
themselres  and  others  (t).  This  practice  is  not  confined  to 
amendment,  by  adding  parties,  we  have  seen  that  it  will  be 
cxtcmled  to  permit  the  plaintiff  to  show  why  he  cannot  bring 
the  necessary  parties  before  the  Court,  &c.  (k) 

So  also,  where  a  matter  has  not  been  put  in  i^uoj  with  suf- 
ficient precision,  the  Court  has,  upon  hearing  the  case,  given 
the  plaintiff  liberty  to  amend  the  bill,  for  the*  purpose  of 


(A)  Ante,  p.  389. 

(()  Ante,  p.  336,  337. 

{k)  Milligan  v.  MtU:heU,  ante, 
p.  388>  under  the  abovementioned 
onler  the  plaintiffs  araendeil  their 
bill  by  adding  several  co-plain tif^^, 
and  entitling  it  as  a  bill  *'  on  behalf 
of  themselves  and  alt  other  persontt 
(except  the  defendants)  who  arc  en- 
titled to  be  pew-holders  or  seat-hold- 
ers in  the  church  or  chapel  after- 
mentioned,  &c.,"  and  introducing 
new  statements  and  charges  with  re- 
spect to  such  plaintiffs;  and  Lord 
Cottenbam,  at  the  hearing,  held, 
that  the  amendment  was  most  irre- 
gular, and  directed  the  cause  to  stand 
over,  with  liberty  U>  both  parties  to 
make  such  application  as  they  might 
be  advised,  i  he  case  subsequently 
came  on  upon  cross  ntotions,  one  on 
the  part  uf  tlie  defendants  to  take 
the  amended  bill  aqd  subsequent 
proceedings  off  the  file,  and  the 
other  on  the  part  of  tlie  plaintiffs  fur 
leave  to  ameod   again,    when    his 


Lordship  ordered  that  the  amended 
bill  should  be  t&lieb  «ff  the  file  aYid 
all  subsequent  proceedings  set  aside, 
the  defendants  having  their  costs 
thettHif  and  of  the  present  motion, 
without  prejudice  to  the  right  of  the 

f>Iaintiffs  to  avail  themselves  of  the 
iberty  given  them  by  the  original 
order  to  amend,  S.  C,  I  Mylne  & 
Craig,  433.  In  consequence  of  this 
Older  the  amended  bill  wtis  taken  offf 
the  file*  and  the  nlaintiffii  again 
amended  the  original  bill  by  making 
it  a  bill  on  behau  of  thenselves  and 
of  all  persons  eotiUe^  «>  be  pew- 
owners,  &c.,  and  by  charging  that 
the  pew-owners  are  so  numerous 
(being  above  100  in  number)  that  it 
was  impossible  ia  make  tbem  all 
partii'S  to  the  suit;  upon  a  motion 
lo  take  the  second  amiinded  bill 
off  the  file,  on  the  ground  that  the 
amendments  were  not  sanctioned  by 
the  order,  thti  Lbrd  Chancellor  re- 
fused the  motion  with  costs,  S.  C^, 
MSS.  Aug.  1H36. 
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m^kin^  the  necessary  alteration  {l}»    And  6o»  aa  wa  have  seen.  By  Order  made 
the  Court  will  aoipetimes  at  t^  hearing  permit  the  prajer  of  y.  the  hearing.^ 
the  biU  to  be  amended,  so  aa  to  make  it  more  aoneistent  with 
the  ease  made  hj  the  pladntiff  than  ih(»  one  he  had  already 
lafEoduced.     And  where  a  pjiatatiff  had  amended  hia  tiU,  and  Or  where  the 
by  accident  had  omitted  to  insert  in  the  amended  hill  the  ^n^jJe^t  ^^ 
prayer  for  relief,  although  it  was  in  the  original  bill,  the  Court  the  cue  made. 
has  put  off  the  cause  in  order  that  the  plaintiff  might  have  aa 
opportunity  to  re*anMnd  his  bill  by  inserting  it  (an). 

Wherever  improper  submissions  havo  been  made  in  a  bill  Where  improper 
on  behalf  of  infants,  the  Court  will,  at  the  hearing,  order  Javrb^*en"made 
that  the  bill  shall  be  amended  by  striking  out  the  snbmis-  on  behalf  of  Iq- 
6ion(n).      Upon  the  same  principle,  where  an  infant  heir- 
at- law  had  been  made  a  co-plaintiff,  lord  Redesdale  ordered  Where  infant 
the  canae  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  bee'^^iSe  a 
his   bill,   by  making  the   heir-at-law  a  defendant  (o) ;    and  co-plaintiff, 
where  a  matter  has .  not  been  put,  by  the  bill,  properly  in 
issue,  to  the'  prejudice  of  the   defendant,    the  Court  has 
generally,  ordered  the  bill  to  be  amended  (/?)•    The  Court  has 
even  gone  to  the  extent  of  allowing  the  plaintiffs,  at  the  hear-  ^^  ^^^  hearine 
ing  of  an  appeal,  to  amend  their  bill,  by  converting  it  from  of  an  appeal. 
a  bill  into  an  information  and  bill  (q). 

ft  frequently  happens  that,  upon  the  argument  of  a  demurrer,  Upon  argument 
the  Court,  where  the  ground  for  demurring  can  be  removed  by     °     emurrer. 


answer,  has,  in  order  to  avoid  putting  the  plaintiff  to  the 
expense  of  filing  a  new  bill,  instead  of  deciding  upon  the 
demurrer,  given  the  plaintiff  liberty  to  amend  his  bill  on  pay- 
ment of  the  costs  incurred  by  the  defendant ;  because,  after 
a  demurrer  allowed  to  the  whole  bill,  the  bill  is  so  completely 
out  of  Court  that  no  amendment  can  take  place  (r).     A  de-  Where  the  de- 

murrer  for  want  of  parties,  however,  if  allowed,  is  not  con-  m«n«rwfo«; 

1^  '  '  '  want  of  parties. 

(/)  hotd  R^.  2flS;  tifes  2  Bro.  (p)  Lord  Red.Wt. 

P.  C.  104,   ted  vide  TMh  t».  IHIl,  (g)  President  of  St.  Mary  Magda- 

4  Bro.  P.  C.  (Ed.  Tomline)  640  j  len  v.  Sibthorp,  1  Rnss.  151. 

tide  ante  Priiyer.  (r)  Lord  Coningsby  v,  Jeltyll,  2 

(m)  Harding  i;.  Cox,  3  Atk  583.  ^-  Wms.  300,  S.  C.  2  Ex.  Ca.  Ab. 

.   .    ^    ,        c*   171        M  i>    M/^  59  ;  Smilh  V.  Barnes,  Oicl.  67,  »W* 

aS"^  f  ^«o        ^'*  ''^«'«  Wason  V  Ltil.;.  2  B.x>.  P.  C. 

3H6 ;  aute  lUZ,  ^^^  ^^  .  i^^essodcn  v.  Decreets,  2 

(o)  Plunkct  r.  Joicc,    2  Scho.  &  chiu  Ca.   196.  n'ule  3«0-3H6 ;  vide 

Lcf.  169  j  ante  99.  Lioyd  v.  Loaiing,  6  Ves.  773. 
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By  Order  made  sidered  aB  precluding  amendment  f<kr  tba  poipoM  <tf  bringing 
at  the  hearing.    ^^^  necewary  parties  before  tbe  Court;    and  4he  Court,  in 
general,  annexes  to  the  order  allowing  the  demurrff  a  direc- 
tion that  the  plaintiff  shall  be  at  liberty  to  amond  his  bill  bf 
adding  parties  thereto,  provided  tbej  so  amend  within  the 
usual  period. 
Costs  of  amend-       It  is  to  be  observed,  that  if  after  a  general  demurrer  has 
meat  upon  de-     been  overruled,  the  defendant  demurs  ore  tenuM^  for  want  of 
Tpirti^.'  "^^"^  parties,  and  his  demurrer  is  allawed,he  wUl  be  aUowed  Co  amend 
by  adding  parties,  without  paying  the  costs  of  the  demurrer ; 
but  if  after  the  allowing  of  the  demurrer  are  tenus  he  takes 
permission  to  amend  more  extensively  than  by  adding  parties, 
he  can  only  be  allowed  to  do  so  on  payment  to  the  defendant 
of  the  costs  of  the  demurrer  (5). 
I'pon  argument      The  same  order  will  sometimes  be  made  upon  the  argument 

Of  A    f    lf^& 

^  of  a  plea  (0»  though  in  general  as  the  allowance  of  a  plea 
does  not,  like  a  demurrer,  necessarily  put  the  bill  oat  of 
Court  (tf),  the  plaintiff  may,  according  to  the  common  course 
of  the  Court,  obtain  leave  to  amend  his  bill  after  the  plea  has 
been  argued  and  allowed  (2:). 
Upon  hearing  Sometimes  the  Court  has  even,  upon  the  hoariflig  of  an  inter- 
an  inu  Tlocutory  JQcutory  application,  allowed  the  plaintiff  to  amend  his  bill,  so 

' V *  as  to  afford  him  a  ground  for  making  such  application.     Thus, 

where  a  motion  was  made  on  the  part  of  a  plaintiff  for  a  de- 
fendant to  produce  a  deed,  before  an  examiner,  the  possession 
of  which  by  the  defendant  was  not  admitted  by  the  answer, 
in  consequence  of  no  allegation  having  been  inserted  in  the 
bill  that  it  was  in  his  possession,  the  Vice-Chancelior  (Sir  J. 
Leach),  and  afterwards  the  Lord  Chancellor,  upon  application, 
gave  the  plaintiff  leave,  though  the  cause  was  at  issue,  to 
amend  the  bill  for  the  purpose  of  obtaining  that  admission  (y). 
But  although  the  Court  will  sometimes,  at  the  hearing,  allow 
the  case  to  stand  over,  with  liberty  for  the  plaintiff  to  amead 
his  bill,  the  plaintiff  ought  to  be  careful  before  the  cause  comes 
on  to  have  the  record  in  a  proper  state,  to  enable  the  Court  to 

(1)  Newton  v.  Earl   of  Egmont,  (x)  Lord  Red.  M7;  this  however 

4  Sim.  674.  is  not  matter  of  course*  wh  Pott, 

(t)  Lord  Red.  227.  (t^)  Barnett  «.  Noble,  1  Jac.  & 

(u)  Vere  v.  Glynn,  2  Dick.  441.  \V.  227. 
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make  a  complete  decree  upon  the  point ;  for,  aa  we  have  seen,  Beforo answer. 

the  plaintiff  himaelf  oaniiot,  when  the  caase  comes  on  hearing,   ^ >*        ' 

(unlesB  «mder  particular  circumstanceB,  or  with  the  conaevt  of 
the  tkfendant)  obtain  leave  to  amend  his  bill,  even  upon  the 
umial  terme  of  paying  the  coata  of  the  day;  and  if  a  decree 
were  to  be  obtained  upon  the  pleadings,  which  are  defective 
in  a  material  point,  it  would  afterwards  be  liable  to  be  set  aside 
for  error. 

If  after  the  bill  has  been  filed,  and  before  the  defendants 
have  appeared,  the  plaintiff  discovers  that  he  has  made  any 
enor  or  omission  in  his  bill,  he  may,  as  a  matter  of  course, 
obtain  pemrission  to  amend  it,  without  payment  <jf(  any 
coats;  and  if  the  defendants  have  appeared,  aad  taken  an 
office  copy  of  the  bill,  he  may  in  like  manner  have  an  order  to 
amend,  without  costs,  upon  his  undertaking  to  amend  their 
office  copies  (z),  unless  the  amendments  are  of  such  a  nature 
as  to  require  new  copies ;  in  which  case  he  must  pay  the  sum 
of  twenty  shillings  to  each  defendant  or  set  of  defendants 
who  have  taken  office  copies  for  the  costs  of  such  amend- 
ments. 

In  general  an  amendment  before  answer  puts  an  end  to  all  Effect  of,  upon 
process  of  contempt  which  may  have  been  issued  for  want  of  ^^^  ** 
an  answer  (a) ;  and  the  Court  will  not  allow  an  amendment  to 
be  made  without  prejudice  to  the  process,  even  though  the 
plaintiff  undertakes  not  to  require  any  further  answer  to  the 
amendments. 

It  seems,  however,  that  if  a  specific  amendment  were  to  be 
proposed,  and  it  should  appear  evident  that  the  case,  so  far  as 
relates  to  the  origmal  defendants,  would  not  be  varied  by  it, 
an  order  to  make  such  amendments  would  be  granted  without 
prejudice  to  the  process ;  but  this  must  be  shown  distinctly, 
otherwise  the  Court  will  not  interfere  (&). 

By  Sir  Edward  Sugden's  Act  "  for  Altering  and  Amending  in  the  case  of 
the  Law  With  regard  to  Commitments  by  Courts  of  Equity"  (c),  Prisoners  in 
it  is  provided,  that,  where  a  defendant  has  been  brought  to  the     ^^    ^' 

(s)  1  Har.«.  £d.  U08.  (b)  IbiJ. 

(a)  Symonds  ».  Duchess  of  Cum- 
berland,  2  Cox,  111.  (c)  1  W.  4,  c.  30,  6.  15,  rule  10. 
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Of  the  Bill: 


After  Plea  or 
Demurrer. 


After  Plea  or 
Dc'inuircr. 

Ik'fore  it  is  set 
duwo. 


After  Plea  or 
Demurrer  aet 
down. 


bar  of  the  Court  for  his  contempt  in  not  answering-,  or  refuses 
or  neglects  to  answer,  (not  being  idiot,  lunatic,  or  of  unsonnd 
mind)  the  Court  may,  npon  motion  or  petition,  of  -which  doe 
notice  shaH  be  given  personally  to  the  defendant,  authorize  Ae 
plaintiff  to  amend  his  bill,  without  such  amendment  operating 
as  a  discharge  of  the  contempt,  or  rendering  it  necessary  to 
proceed  with  the  process  of  contempt  de  novo ;  but  after  such 
amendment  the  plaintiff  may  proceed  to  take  the  amended  Mil 
pro  confesso  in  the  same  manner  as  if  it  had  not  been  amended  : 
Provided  nevertheless,  that  \f  the  defendant  shall  be  desirous  ia 
answer  such  amended  bill,  the  Court  shall  allow  him  such 
time  as  shall  seem  just  for  that  purpose  ;  but  if  he  shall  not, 
within  the  time  allowed,  put  in  a  sufficient  answer  to  the 
amended  bill,  the  process  for  taking  the  bill  pro  confesso  may 
be  resumed  and  carried  on  {d). 

Where  the  defendant  has  put  In  a  demurrer  or  a  plea,  the' 
plaintiff  may  if  he  please  obtain  leave  to  amend  his  ttll ;  and 
where  no  order  has  been  obtained  to  set  the  plea  or  demurrer 
down  for  ai'gument,  such  leave  is  given,  as  a  matter  of  course, 
on  condition  only  of  the  plaintiff's  paying  to  the  defendant 
twenty  shillings  costs  (e) ;  but  after  the  order  for  setting  it 
down  for  argument  the  Court  requires  that  ft  shocrld  be  upon 
payment  of  five  pounds  for  the  costs  of  the  plea  or  demurrer, 
in  additfon  to  the  twenty  shillings  costs  for  the  amend- 
ment f). 

It  has  been  held,  that  an  order  to  amend,  upon  putting  in 
a  plea  or  demurrer,  on  payment  of  twenty  shillings  costs,  ought 
to  state  that  the  plea  or  demurrer  has  not  been  set  down  (^.) 
And  where,  after  a  plea  had  been  set  down,  the  plaintiff 
obtained  the  ordinary  order  to  amend  upon  payment  of  twenty 
shfllihgs  costs  only,  upon  the  plea  coming  on  in'  the  paper 
for  argument,  Lord  Thurlow  was  of  opinion  that  ttie  order  sor 
obtained  did  not  strike  the  plea  out  of  the  paper;  and  that  the 
defendant  was  at  liberty  to  go  on  and  argue  the  plea,  and  get 


(d)  By  tbe  4  &  A  W.  4,  c.  10. 

rule  7,  this  provision  bfts  been  ex- 
tended to  the  Court  of  Claficeiy  in 
Ireland. 

(c)  1  Har.  61 ;  Parker  r.  Aloch, 


1  y.  &  J.  194. 
(/)  1  Har.  61, 1808. 

(^)  Jenoings  v.  Fearct,  1  Ve6.  J* 

448. 
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hia  costs ;  aod  upon  thU  groiAod,  th^  plaintiff  not  appearing*,     After  Plea  or 
his  Lordship  allowed  the  plea,  with  costs  (A).  Demurrer. 

Where  after  a  plea  set  down  the  plaiotiff  obtained  an. order 
to  amend  his  bill,  on  payment  of  twenty  ^hiWngjS  co^ts,  the 
Court,  ujion  motion,  refused  to  discharge  the  o;c4^  fo;c  irregu- 
larity,  but  directed  that  it  should  4»tand,  upon  the  pl^ntifiTs 
paying  to  the  defendant  twenty  shillings  coats  for  the  axnend- 
ment,  and  five  pounds  for  setting  down  the  plea  (0*  And  so 
where  a  plea  had  been  set  down  for  argument,  and  when  Where  Plaioiiff 
it  came  on  to  be  heard,  the  plaintiff  declined  arguing  it,,  but 
applied  for  leave  to  amend  his  bill,  the  plea  was  allowed,  on 
payment  of  fire  pounds  costs,  and  leave  given  to  amend  upon 
the  usual  terms  (i). 

It  has  been  before  stated,  upon  the  authority  of  the  TreaMse  Leave  to  amend 
on  Pleadings  (/),  that  liberty  to  amend  a  bill,  after  allowjanco  f^^^'oot*^' 
of  a  pl^a,  may  be  obtained  according  to  the  common  practice  granted  of 
of  the  Gciurt  ;<  bnt  it  m^st  not  be  understood  from  this  that  th^d  ^^^^' 
granting  ^f  ^uch  libierty  to  amend  is  by  any  means  a  majtter  ,of 
course,  ev.en. ,  wfi^re  the  plea  covers  only  part  of  the  l^Ul.  Even  where 
This  was  depided  in   Taylor  v.  Shaw(m),  where  a  motion  ^^y^^^^ 
to  am^nd.  aft#r..plei^  ajlowe^  was  made,    as  of  course,  but  But  must  be 
the  registirar.  haying  refi^aed  to  draw  up  the  order,  the  plain-  p^de  the  sub- 
tiff  moved^  upon  a  general  notice  (supported  by  an  affidavit,  jS^otton^  ^** 
stating  that  the  settled  account  was  erroneous,    and  geue« 
rally  that   he  could    introduce    divers    charges  whereby  he 
could    falsify    and    displace    the    alleged    stated    account) 
but  Sir  J., Leach,  V.  .C,  required  that  the  plaintiff  should  Specifjing the 

serve. a  new  notice  of  motion,  in  which  he  should  state  the  Amendmenta, 

&c 
particulars  of  the  amendments  he  proposed  to  introduce  into 

the  bill  (n) ;  and  upon  that  being  done,  his  Honour  dismiai^ed 

themotip;!^  with.post3,  because  the  proposed  amendments  went 

no  further  than,  either  to  show  that,  in  fact,  the  plea  was,  not 

true,  Of  that  if  it.  were  true  the  plaintiff  ought  to  be  permitted 

to  surcharge  ^nd  falsify  it ;  and  his  Honour  was  of  opinion 

(h)  Jennings  o.  Peaice,  1  Ves.  J.  (0  Ante,  522.  Ld  Red.  227. 

448.  ,      ,  .  (m)  2  S.  &  S.  12. 

(i)  Vernon  p.  Cue,  1  Dick,  358.  (n)  Ibid. 
(k)  Lopes  v.D«Tastet,9Mad.l89. 
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After  Plea  or  that  if  the  plahitiff  meant  Id  dispM^e  Hm  ^etL  h»  most  go  to 
Demurrer.  1^^^^^^  ^^^  .^ .  ^^^  j^  wottH  be  umpIcms  td  pvmiit  him  to  intrcK 
dttce  new  natter  to  that  offset  in  his  \A\\,  boeauBe  the  plea 
proteeted  the  delendiant  ffeim  answring'  it;  a^  iftiiophhitiff 
meant  to  mdke  a  wm  oaae,  wfaiich  would  avoid  >  the  effict  of 
the  plea»  and  be  consivtenl  with  k,  bo  oogln  to  bave  momi 
for  leave  to  amend  before  the  argument  of  the  ploa^  and  it  was 
then  too  late  to  do  ao. 


Order  to  amend.       It  may  be  obserred  in  this  place,  that  where  a  plea  ibr  ^ 
ment  of  pl^       ^^  partiea  waa  put  in  to  a  bill  of  diacovory,  which  had  been 
irregular.  filed  in  aid  of  an  ejectment  at  law,  on  the  gvonnd  that  tiw 

truateee  in  whom  the  legal  estate  waa  Tested  wofe  not  co- 
plaintiffs  with  the  cestui  qut  trusts,  and  npon  ailment  a  ease 
was  sent  for  the  opinion  of  a  court  of  law,  but  the  parties  not 
being  able  to  agree  upon  the  case,  the  bill-  was  amended  by 
adding  the  trustees  as  co-plaindfia,  Lord  lE^4m  disafaai^^  tfao 
order  to  amend  for  irregularity,  as  having  been  obtained  while 
the  judgment  on  the  plea  was  pending  (o).  Afterwards,  howwwr, 
upon  the  plaintiffs  moving  that  the  Vice-»Chanoeilor*s  order 
directing  the  case  to  be  stated  nrfght  be  diseharged,  and  that 
the  plaintiff  might  be  at  liberty  to  amend  this  bill  by  the  ia-^ 
troduGtion  of  facts  to  show  that  the  legal  eitate  waa  in  thetnni 
tees,  and  that  there  was  a  count  in  the  declairatiow  in  ejedment 
on  the  demise  of  such  trustees,  the  Loid  CkaneeHor  imda 
such  an  order,  but  upon  condition  of  the  plaintlft  consenting  10 
the  plea  being  allowed  (p), 
Where  Plea  baa       It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff 

o^T  to^kh-^'  "**y  "*  **^"®  *^®*  ^*^  ^®*^^  ^  withdraw  his  rtpiieatm  and 

draw  replicaUon  amend,  but  that  such  leave  is  not  a*  mitter  of  cowse,  aM 

miMr^oQ  ^^^  ^°^y  ^®  obtained  on  a  special  motion  (^)  9  and  thei^fore 

special  appUca-  wh^TO  an  order  to  withdraw  replication  to  a  plea,  and  amenil, 

^^^'  was  obtained  as  a  motion  of  course,  it  was  discharged  for 

irregularity,  and  the  amended  bill  tidten  off  <lie  file  (r). 

Of  Amending  It  is  to  be  observed  that  if  a  plaintiff  wIm  h4a  obtained 

without  preju-     ^^  injunction  for  want  of  an  answer  amends  his  bill,  before 
dice  to  injunc-  ^ 

— ^        (0)  Ld.  CholmoDdely  v«  Clinton,  2       (9 )  Carleton  9.  L'Eitrange,  1  Tqn 
Mer.71.  ner&R.SS. 

(p)  Ibid  74.  (r)  Ibid. 


tion* 


Digitized  by  VjOOQ IC 


Of  amending  Bills.  527 


an  opportunity  has    been  afforded   of  disenssing   the  pro^        Without 
priety  of  the  iiyunctiaa  «p<»  the  mBrita  of  the  case,  he  will      Xnilwciion.* 
lose  the  benefit  of  the  injanctioA.     Upon  thid  poiat  greai 


an 


difference  of  c^tiiion  appean,  foimerly,  to  have  been  enter-  dropsuMn 

taiii6d(#);<  but  it  is  now  well  understood  that  an  iajunelion  plamtiffamend- 

drepS'  of  course,  apon  the  plaintifis  amending  the  ImU(Q.  ^"^  ^   ' 

Sometimea,  howeter,  the  Court  will,  upon  special  applica^  granted  to 

tion  before  the  merits  have  been  discussed,  |tive  the  plaintiff  amend  without 
1  ^  •    1  .11        .  »  .......         prejudice; 

iiherty  to  amend  his  bill,  without  prejudice  to  the  mjunctwn,  yf\^\^^  ^jj]  ^^^ 
Thus,  in  Vesey  v.  Wilki(v)y  where  after  a  special  injunction  be  granted  un- 
had  been  granted  upon  affidavit,  before  answer,  against  one  ctaU^p^lcauon; 
of  two  defendants^  who  afterwards  put  in  their  answers^  an  specifving  the 
appiieation  was  made  by  the  plaintiff  for  leave  to  amend  amendment; 
his  bill  without  prejudice  to  the  injunction,  and  granted. 
Bat  it  is  to  be  observed  that  the  proposed  amendments  were 
stated  in  the  afidavit,  which  also  stated  that  the  facts  which 
rendered    the   ameiMlment  necessary  were  detailed  in  the 
answer  of  the  defendant,  against  whom  the  ii\junction  had 
not  been  granted,  and  were  a  surprise  upon  the  plaintiff,  and 
had  not  b^n  contemplated  or  foreseen  by  him  when  he  gave 
instructi<Hi8  for  the  original  bill.    The  affidavit  further  stated 
that. he  required  no  further  answer  from  the  defendant  against 
whon^the  ii^unction  had  been  awarded,  and  that  the  amend- 
ments proposed  had  no  relation  whatever  to  the  merits  of 
the  case  upon  which  the  injunction  had  been  gpranted. 

The  Court  has  also  gone  to  the  extent,  under  particular  Re-amandment 
eircumstances,  of  permitting  a  re-amendment  of  the  bill,  5J[^*,^uJ(|^\*^' 
without  prejudice  to  the  injunction,  in  cases  where  the  merits 
of  the«ase  have  not  been  brought  under  the  consideration  of 
the  Coart.  In  such  cases,  however,  the  Court  requires  it  to 
he:  clearly  shown  by  affidavit  that  the  plaintiff  had  no  know- 
ledge of.  the  facts  proposed  to  be  stated  in  the  amendment, 
so  as  to  have  been  able  to  bring  them  sooner  upon  the  record. 

The  doetrine  npon  whieh  the  practice  of  requiring  an  affidavit 

(s)  V^§  Mason   o.    Murray,  9  (t)  Bliss  v.  Boscawes,  2  V.&B. 

Dick.  536  i  Ijord  Delvin  v.  Smith,  102. 

Moseley,  204,  and  Eden  on  lojattc*  {v)  8  Mad.  4T5. 
tions,  120. 
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Of  the  Bill: 


Witliout 

Prejudice  to  an 

InjuQctioD. 

Principle  of  the 
practice. 


UpoD  exception 
to  answer  al- 
lowed, amend- 
ment with  pre- 
judice allowed 
of  course. 


Upon  motion 
or  petition. 


in  cases  of  this  nature  is  thus  stated  in  a  recent  case  by  Lord 
£ldon(u) :  ''  The  principle  oi  requiring  the  case  for  the  injunc- 
tion to  be  put  upon  the  record  ininoediately  is,  tbat  the  party, 
the  prosecution  of  whose  demand  at  law  is  to  be  delayed  by  the 
injunction,  shall  be  delayed  as  short  a  time  as  can  be  con- 
sistent with  justice ;  but  that  principle  is  not  contrarerted 
where  a  plaintiff  is  not  informed  that  an  equity  exists,  which 
would  entitle  him  to  relief ;  no  blame  can  attach  upon  him 
for  not  putting  it  upon  the  record  until  he  knows  it ;  but  as 
soon  as  he  knows  it  he  must  put  it  on  the  record.  In  the 
case  cited  (x),  I  think  the  infonnation  was  obtained  not  from 
the  record,  but  aliunde :  it  is  not  material  for  this  purpose 
how  the  plaintiff  procures  the  information,  even  though  un- 
duly obtained ;  but  if  he  gets  it  from  the  answer,  the  Court 
must  know,  from  the  bill  and  answer,  that  he  cannot  have  afs 
much  benefit  as  if  he  had  asked  farther  questions.  In  that 
case,  therefore,  the  Court  required  to  know  what  were  the 
proposed  amendments;  whether  they  were  material,  and  if 
material,  to  have  ascertained  by  clear  and  positive  affidavit 
that  they»related  to  facts  of  which  the  plaintiff  had  not  a 
knowledge,  enabling  him  to  bring  that  case  upon  the  record 
sooner.     All  these  facts  must  be  substantiated.'* 

There  is  one  case,  however,  in  which  the  Court  will  permit 
the  amendments  of  a  bill  without  prejudice  to  an  injunction 
already  obtained,  where  the  injunction  has  not  been  supported 
upon  merits  or  any  affidavit,  without  requiring  or  calling  for  a 
specification  of  the  amendments  to  be  made,  and  that  is  where 
Uie  defendant  has  put  in  an  answer,  which  has  been  reported 
insufficient  upon  the  argument  of  exceptions;  in  such  case  the 
Court  will,  as  a  matter  of  coursei  give  the  plaintiff  leave  to 
amend  his  bill  without  prejudice  to  the  injunction,  and  require 
the  defendants  to  answer  the  amendments  and  exceptions  at 
the  same  time. 

An  order  to  this  effect  may  be  obtained  upon  motion  or 
petition,  without  notice,  as  soon  as  the  Master's  report  upon 
the  exceptions  has  been  filed,  and  an  amendment  of  the  bill 

(«)  Sharp  V.  Aahton,  S  V.  &  B.  (x)  Mair  v.  ThellnsMm,  ibid. 
148.  noti$. 
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under  its  authority  will  not  prejudice  the  injunction  (y),  even        Without 
though  the  order  should  not  express  it  to  he  "  without  pre-      lijunction.  ^ 

judice,  &c,'\z).     It  is  to  he  ohserred,  that  an  order  of  this    ' v ' 

nature  will  prevent  the  defendant  from  taking  exceptions  to 
the  Master's  report  upon  the  sufficiency  of  the  answer,  pro- 
vided it  he  served  hefore  the  exceptions  are  «et  down,  and 
that  the  mere  filing  of  the  exceptions  will  he  of  no  avail, 
unless  the  order  for  setting  them  down  is  actually  made  and 
served  hefore  service  of  the  order  for  leave  to  amend,  &c,  (a). 
And  so  where  a  hill  has  heen  already  amended  under  such  Where  a  bill 
an  order,  and  exceptions  are  taken  to  the  answer  to  the  dy*aineiided^*' 
amended  hill,  and  are  allowed,  the  plaintiff  may  have  a  further 
order  to  amend  and  that  the  defendant  may  answer  the 
amendment  and  exception  at  the  same  time  ;  and  such  order 
may  be  obtained,  ex  parte ^  without  previous  notice  (d). 

An  order  of  this  nature  may  also  be  obtained  where  a  de*  may  be  ob- 
fendant,  after  exceptions  taken,  submits  to  answer  them(c),  tained after  sub- 
and  in  either  case  the  Court  permits  the  amendment  to  be  ceptious  *, 
made  without  costs. 

Where  the  defendant  does  not  submit  to  the  excep-  but  where  ex- 
tions,  and  they  are  allowed  upon  argument,  the  plaintiff  2io^^*^jn. 
must  wait  till  the  report  upon  the  exceptions  has  been  tiff  must  wait 
filed  before  he  procures  the  order  to  amend,  &c.,  other-  {J^n^^JJ  .**** 
wise  his    order    may    be    discharged    for    irregularity  (d). 

It    requires,    however,     the    exercise    of   some    diligence  and  if  de. 

on  the  part  of  the  plaintiff*s  solicitor  to  obtain  and   serve  ^foJ|g°*8^JJJ^®^ 

this   order  in   sufficient  time  to    render    it     available,  for  the  order, 

if  the  defendant,    even  after   the  motion    has  been  made, 

contrives  to  put  in  an  answer  to  the  exceptions  before  the 

order  has  been  drawn  up  and  served,  it  will  be  regular(c) ;   h^  m^y  j^^^^  ^ 

and  the  defendant  may,  upon  the  coming  in  of  his  further  diaaolve. 

(y)  Mayne  v.  Ilochia,    1    Dick.  (d)  Dixon  v.  Redmond,  2  Sch. 

256.  &  Lef.  515 ;  Rushton  v.  Trougbton. 

(«)  Adney  v.  Flodd,  1  MaJ.  449 ;  2  Sim.  S3;  Job  o.  Barker,  2  Swan. 

Dipper  V.  ])uTant,  3  Mer.  4G5.  255. 

(a)  Farquhaisoa  v.  Balfour,  Jac.  (e)  Bethuen  «.  Bateman^  i  Dick. 

687.  296 ;  Knox  v.  Symmonds,  1  Vea.  J. 

(*)    Mendizabcl    v.    Ilullett,    1  87  ;  Faty  v.  Simpson,  2  Coz,  392 ; 

RaKS.6c  M.  324;  Bird  v.  Husiler,  Partridge  v.  Ilaycraft,  11  Ves.  670* 

ib.  325.  578. 

(c)  1  Har.  G2,  Ed.  1808. 

VOL.    I.  MM 
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Of  the  Bill: 


Without 

Prejudice  to  to 

Injunction. 


Seem  in  the  Ex- 
cli4Hiu«r« 


Defendant  must 
fully  answer 
both  original 
and  tmendtd 
bill  before  he 
can  move  to 
dissolve  injunc- 
tion. 

N^o  leave  to 
amend  pending 
exceptions  i 


unless  upon 
Bp<H:ial  applica- 


If  plaintiff 
amends  pending 
exceptions  be 
waives  them. 


answer,  mbve  to  diflsolve  the  injuncticm,  which  nrnst  in 
snch  case  stand  or  fall  bj  the  original  bill,  and  the  answers 
thereto  (y^.  And  where  exceptions  were  taken  to  an  answer 
to  an  injunction  bill,  and  allowed,  and  the  defendant  pot  in 
a  further  answer  before  the  plaintiff  obtained  the  order  to 
amend,  (which  however  he  obtained  and  tenred  on  the  same 
day),  Sir  Thomas  Clarke,  M.R.,  upon  motion,  held  tJiat  part 
of  the  order,  which  directed  the  defendant  to  answer  the 
amendments  and  exceptions  at  the  same  time,  to  be  wrong, 
and  discharged  it(g). 

In  this  respect  there  is  a  difference  between  the  practice  of 
the  Court  of  Exchequer  and  that  of  the  Court  of  Chancery. 
In  the  Exchequer  a  further  answer  cannot  be  put  in  after 
exceptions  bare  been  taken,  and  the  tender  of  the  further 
answer  is  considered  as  a  submission  to  the  exceptions  ;  and 
where  an  injunction  has  not  been  already  g^ranted,  it  noay,  after 
such  a  tender,  be  moved  for  of  course  (A). 

It  is  to  be  observed  that  where  a  plaintiff  has  duly  obtained 
and  served  an  order  to  amend  and  that  the  defendant  may 
answer  the  amendment  and  exceptions  at  the  same  time,  the 
original  and  amended  bill  become  one  record,  and  the  de- 
fendant must  fully  answer  both  before  he  can  more  to  dis- 
solve the  injunction  (t). 

Although  the  amendment  of  a  bill,  after  exceptions  fm 
insufficiency  have  been  allowed,  will  not  prejudice  an  injunc- 
tion already  obtained,  the  plaintiff  cannot,  pending  his  ex- 
ceptions, obtain  an  order  for  leave  to  amend ;  becanse  by  the 
exceptions  the  defendant  is  deprived  of  moving  on  his  answer 
to  dissolve  the  injunction,  and  the  plaintiff  would,  there- 
fore, indirectly  give  himself  an  opportunity  of  amending 
without  prejudice  to  the  injunction,  which  he  ought  not  to 
have  without  special  order.  In  Dixon  v.  Rednumd{k)j  it 
is  said  that  an  order  to  amend  so  obtained,  pending  excep- 
tions,  is  irregular,  but  in  De  la  Torre  v.  BermtLlesiJ)^  it 


(/)  Mayne  v.  Hochio,    1  Dick. 
255. 

(g)  Betbuen  v.  Bateman,  1  Dick. 
296. 


(h)  Edwards  o.  JohnsoD,  1  Piice, 
208. 

(0  Mayne  v.  Hochin,  ii6i  tmpra, 
(i)  2  Sch.  &  Lef.  515. 
(<)  4  Mad.  S96. 
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19  laid  down  tliat  if  a  plaintiff  under  such  an  order  amends        Without 

bis  bill  before  the  exceptions  bare  been   allowed,  be  will      TmuoaioD.*" 

be  considered  as  haying  waived  them.      Where,  therefore,  * ^    -    ' 

a  plaintiff,  after  taking  exceptions  to  the  answer,  is  desirous 

of  amending  his  bill,  without  prejudice  to  the  exceptions 

previouslj  taken,  there  should  be  a  special  motion  to  that 

effect  (m);  unless  indeed  the  amendment  consists  in  merely  Plaintiff  may 

adding  a  defendant,  and  requires  no  further  answer,  which  5**^* j*' ?***  j 

Lord  Eldon  considered  as  an  excepted  case.  ing  exception. 

It  seems  that  as  a  plaintiff  cannot,  unless  by  special  leave  No  exception 

of  the  Court,  make  material  amendments  in  his  bill  without  f*^™,^,  f? 
'  to  answer  to 

waiving  the  exceptions  which   he   may  have  taken  to   the  original  bill 

answer,  so  he  cannot,  in  general,  after  he  has  amended  his  meni^mflcss  by 

bill,  take  exceptions  to  the  answer  to  the  original  bill  without  special  leave. 

the  special  order  of  the  Court;  and  for  this  reason,  where,  after 

a  bill  had  been  filed  and  answers  put  in,  the  plaintiff  wanted 

to  obtain  an  injunction  to  restrain  the  sale  of  an  estate,  he  moved 

the  Court  specially  that  he  might  be  at  liberty  to  amend  his 

bill  by  praying  an  injunction,  without  prejudice  to  his  taking 

exceptions  to  the  answer,  and  the  Court,  in  making  the  order, 

confined  the  amendment,  specifically,  to  an  alteration  in  the 

prayer  of  the  bill,  and  to  the  single  object  of  the  inj unction (n). 

Although  the  rule  is  inflexible,  that  if  a  plaintiff,  who  has  After  injunction 

obtained  an  injunction  for  want  of  an  answer,  amends  his  bill.  ^!?"^^  ^P?? 

amdavit,  plain- 
he  will  lose  the  benefit  of  his  injunction,  unless  the  order,  by  tiff  may  have  an 

which  the  amendment  is  sanctioned,  expressly  declares  that  *^"^!  ^  »™*"d 

,  *'  as  of  course ; 

it  is  to  be  without  prejudice  to  the  injunction,  or  has  been 

obtained  upon  the  allowance  of  exceptions  (o);  yet  the  rule  is 
only  to  be  understood  as  applying  to  cases  where  the  injunction 
is  a  mere  injunction  to  stay  proceedings  at  law,  and  has  been 
obtained  in  consequence  of  the  defendant's  default  in  not  ap- 
pearing or  answering.  Where  an  injunction  has  originally 
been  gfranted  upon  affidavit  of  merits  (p),  a  motion  to  amend,  but  not  to  re- 
without  prejudice  to  the  injunction,  may  be  obtained  in  the  *™*"*^flcd"t 
Court  of  Chancery  as  a  matter  of  course,  unless  the  bill  has 

(m)  De  la    Torre  v.  Bernales,        (p)  Pratt  v.  Archer,   1  S.  &  S. 
4  Mad.  396.  4S3.      The    report  of   which   case 

(n)  Jacob  V.  Hall,  12  Ves.468.  ^f^'^'l  ^  ^  erroneous  in  stating 

^  ^                       *  that    the    common   injunction   had 

(o)  Bliss  v.  Boscawen,  2  V.  &  B.  been  granted,  when  the  fact  was  that 

101, 102.  it  was  a  special  injunction  granted 

M  M  2    -H 
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Of  the  Bill: 


Without        been  already  amended ;  in  which  case  the  Court  will  not  mak6 
Prt-judice  to  an  ^n  order  to  sanction  a  re-amendment  unless  notice  is  jrireii 

Injunction.  i  i        i  ,      ^  . 

> V        ^    and  the  proposed  amendments  stated,  and  unless  the  Court  » 

satisfied,  upon  affidavits,  that  the  amendments  relate  to  facts 

of  which  the  plaintiff  had  no  knowledge  to  enable  him  to 

bring  them  sooner  before  the  Court  {q). 

No  order  to  It  is  to  be  observed  that,  after  a  defendant  has  put  in  an 

amend  without     answer  to  an  injunction  bill,  the  plaintiff,  unless  he  has  sue- 

prejudice,  after  ,  *  . 

full  answer,  till    cessfully  excepted  to  the  answer,  cannot  obtain  an  order  to 

ments  have         amend,  without  prejudice  to  the  injunction,  till  the  injunction 
been  discussed.    ,_  ,.  ,  ,  .  iL*m 

has  been  discussed  upon  the  merits ;  and  that  m  Turner  v. 

Bazely  (r),  where  a  motion  to  this  effect  was  made,  aAer  the 
answer  had  come  in,  and  before  any  exceptions  had  been 
taken,  or  order  nisi  obtained  to  dissolve.  Lord  Eldon  said  that 
the  plaintiff  was  in  that  stage  which  entitled  him  to  maintain 
the  injunction  by  showing  exceptions  for  cause  or  showing 
merits,  but  he  was  not  entitled  to  amend.  The  same  principle 
was  aftenfs^ards  acted  upon  by  Sir  J.  Leach,  in  Pen/old  w. 
Stov€ld(s). 
Motions  for  It  may  be  observed  here,  that  the  Masters  do  not  consider 

leave  to  amend  themselves  authorized  by  the  3  &  4  W.  4,  c.  94,  s.  1 3,  to  make 
orders  for  leave  to  amend  without  prejudice,  and  that  appli- 
cations for  such  orders  must  be  made  to  the  Court. 

Although  much  difference  of  opinion  appears  formerly  Ut 
have  existed  upon  the  subject  (0»  it  has  now  been  repeatedly 
and  clearly  decided  that,  where  an  injunction  has  been  dis- 
solved upon  the  answer  coming  in,  either  upon  merits,  or  for 
want  of  cause  shown,  the  plaintiff  cannot,  by  amending  his 
bill,  or  filing  a  supplemental  bill  with  new  matter  (which  is 
part  of  the  old  cause),  apply  as  of  course  for  a  new  injunction 
to  stay  proceedings  until  answer  or  further  order;  on  the  gpround 
that,  according  to  the  course  of  the  Court,  the  plaintiff  ought 
to  state  his  case,  as  to  the  merits  of  his  equity,  on  the  filing 
of  the  original  bill,  the  Court  not  giving  him  liberty  to  split  and 
retail  out  his  equity  and  to  ftpply  upon  another  head  for  ano- 

on  affidavit.  Pickering  v.  Hanson, 
2  Sim.  488;  vide  etiam  King  v. 
Turner,  Mad.  &  Geld.  256.  In  the 
Exchequer  the  plaintiff  is  required, 
even  after  injunction  upon  merits,  to 
specify  the  nature  of  the  amendment, 
Bell  ».  Brockbank,  2  Y.  &  J.  181. 


dice  must  be 
made  to  the 
Court. 

Injunction  not 
granted  of 
course  upon 
amendment 
alter  answer. 


(f )  Sharp  V.  Ashton,  8  V.  &  B. 
144  ;  Mair  v,  Thelluson,  ib.  nctis. 

(r)  2  V.  &  B.  SSO. 

(«)  Mad.  471. 

(t)  Eden  on  Injunction,  124. 
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iker  injunction  after  the  foriner  one  is  disaolYec[(ii).     This         Without 
'doctrine  has  been  followed  in  all  the  modern  ca«es,  and  it  is     'liju action  .^^ 

now  distinctly  aettled  that  where  an  injunction  has  heen  once     ' v ' 

dissolved  it  cannot  be  revived  but  upon  special  motion  (v). 

It  is  to  be  observed,  that  in  Nethorpe  v.  Lau'{x),  it  was 
held,  tiiat  where  an  original  bill  iiad  been  filed,  to  which  an 
answer  was  put  in,  but  no  injunction  had  been  obtained,  the 
plaintiff  might,  upon  amending  his  bill,  have  the  common 
injunction  for  want  «of  answer.  In  the  subeoquent  case  of 
Bliss  V.  Boscaw€n{y\  however,  Lord  Eldon  is  reported  to 
have  declared,  that  he  would  not  extend  the  principle  of  that 
case,  to  permit  a  plaintiff,  who  had  applied  for  an  injunction 
upon  the  merits  confessed  in  the  answer  to  the  original  bill, 
but  had  been  refused,  to  have  an  injunction  for  want  of  an 
answer  to  his  amended  bill.  His  Lordship  observed,  '^  the 
proposition  is  absurd  that  the  Court  holds  a  plaintiff  so  strictly 
to  the  ruls  that  he  shall  put  liis  best  case  forward  at  first,  as 
not  to  permit  him  to  amend  without  losing  the  injunction, 
unless  expressly  saved  in  that  order  of  amendment,  yet  if  in 
discussing  the  merits  of  the  case  the  Court  thinks  him  not 
entitled  to  an  injunction,  he  shall  obtain  it  by  amending,  not 
communicating  to  the  Court  why  he  did  not  make  the  case 
for  it  at  firBt/' 

It  appears  to  have  been  the  opinion  of  Lord  Thurlow,  in  Injunction  not 

Edwards  v.  Jenkins  (a),  that,  although  after  an  injunction  ^gnj^ld  bin 

has  been  dissolved,  the  plaintiff,  upon  amending  his  bill,  can-  unless  upon 

not  have  an  injunction  till  answer  and  further  order,  on  a  'Pf^'?^  motion; 

motion  of  course  ;  yet  he  im'ght,  if  the  amendments  were  be  supported  by 

affidavit. 

(tt)    Travtra    o.   Lord    Stafford,  Treatise  on  the  Law  of  Injunctions, 

2  Ves.  19,  S.  C.  dmb.  104.  to    have   crept  into   ibe   report  of 

(o)    Anon.   3   Atk.  694;    Lady  this  case ;  in  which   Lord  KIdon  is 

MarkiHLfn  «.  l>icksnson,  1  Ves.  Jun.  repi>;sented  as  saying,  "  I  made  the 

30;   Norris  v.  Kennedy,    11    Ves.  order  with  reluctance,  but  was  bound 

665 ;  James  »,   IJownes,   18   Ves.  by  the  practice ;"   which,   however* 

622;  Bliss  v.  Boscawen,  2  V.  &  B.  must  have  been  a  mistake,  either  on 

101;  Vipan   r.  Mortlock,   2  Mer.  the  part  of  his  Loidship  or  of  the  re- 

479.  porter,  as,  according  to  the  date,  the 

(x)  13  Vev233.  case  was  decided  almost  two  months 

(y)  Ubi  tupra»    A  singular  error  before  Lord  Krskine  quiltid  the  Seals, 

with  regaid  to  the  dcterrof nation  in  PMcn  on  Injunction,  129. 
Neltliorpe  v.  Law,  is  noticed,  by  the         (n)  3  Bit>.  C.  C.  425  y  2  Dick, 

noble   and   learned    author    of   the  7') 5,  S.  C. 

M  >l  3 


Digitized  by  VjOOQ IC 


534 


Of  the  Bill ; 


Without 

Prejudice  to  an 

Injunction. 


and  cannot  be 
made  till  de- 
fendant is  in 
default. 


sufficient  to  raise  an  equity,  obtain  such  an  injunction  on 
special  motion,  without  any  affidavit  in  support  of  the  amend- 
ment or  equity  of  the  bill :  the  Court  decidinjir,  on  special 
motion  on  the  amended  bill,  what  it  does  of  course  on  the  ori- 
ginal bill.  This  doctrine,  however,  has  been  oremiled  by 
Lord  Eldon,  in  James  t.  Doumes  (b),  in  which  case  two 
questions  appear  to  have  arisen :  first,  whether  after  an 
amendment  an  injunction  can  be  issued  at  all  vntil  default^ 
either  in  appearing  or  answering;  and  secondly,  whether 
it  can  be  so  issued  without  special  motion,  and  affidavits 
verifying  the  amendments.  Upon  that  occasion  Lord  Eldon 
stated  the  practice  of  the  Court  upon  these  points :  **  Upon  an 
original  bill  the  plaintiff  cannot  have  an  injunction  until  some 
default  by  the  defendant,  either  by  not  appearing  or  by  not 
answering ;  the  time  in  either  instance  having  expired.  When 
this  motion  was  first  made,  1  had  no  recollection  of  the  case 
that  I  now  find  determined  by  Lord  Thurlow ;  that,  if  after  an 
injunction  dissolved  upon  the  answer  to  the  original  bill  the 
plaintiff  amends,  by  that  amendment  infusing  into  the  record 
an  equity,  supposing  the  allegations  true,  sufficient  as  the 
foundation  of  an  injunction,  he  may  apply :  but  he  cannot, 
I  apprehend,  until  default  by  the  defendant ;  and  then  he  does 
not  move  for  the  injunction  upon  the  amended  bill  by  reason 
merely  of  that  default,  but,  taking  that  as  one  ground,  he 
moves  for  the  injunction,  verifying  the  truth  of  the  amended 
bill  by  affidavit ;  and  then,  if  there  is  both  default  by  the  de- 
fendant, and  an  equitable  case  proved  by  the  affidavit  of  the 
plaintiff,  the  Court  giving  credit  to  the  bill  in  the  first  instance, 
if  there  is  also  a  default  by  the  defendant,  in  the  latter  does 
not  give  credit  to  the  bill,  as  the  second  proceeding,  unless, 
besides  the  default,  the  bill  is  also  verified  by  affidavit :  but 
Until  some  default  the  plaintiff  cannot  be  entitled  to  the  in- 
junction :  for  instance,  unless  the  time  for  answering  has 
expired  without  an  answer  no  verification  of  the  bill  will  do. 
If  Lord  Thurlow  meant  to  lay  down,  that,  though  there  was 
no  default  by  the  defendant,  the  mere  verification  of  the 
amended  bill  was  sufficient ;  with  all  deference  I  do  not  agree 


{b)  18  Vcs.  523. 
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to  that*'(c).  This  doctriae  was  acted  upon  in  Lee  v.  Ravens-  Effect  of  upoQ 
croft  (d)^  where  an  application,  supported  by  affidavits,  waa  «g  tteat  rfgnn, 
made  for  a  renewed  injunction  upon  an  amended  bill  after 
appearance,  but  before  the  time  for  answering  required  by  the 
new  ordera  (e)  waa  expired,  and  refused  by  the  Vice-Chan* 
cellor,  who  stated  that  previously .  to  his  decision  he  had  con- 
sulted with  the  Lord  Chancellor  upon  the  subject,  who 
concurred  with  him  in  his  opinion. 

The  consequence  of  this  decision  is,  that  where,  after  an 
injunction  has  been  obtained  upon  an  original  bill  and  dis- 
solved, the  plaintiff  amends  his  bill,  he  cannot  after  appear- 
ance obtain  an  injunction  upon  the  amended  bill,  even  upon 
affidavits  filed,  until  the  expiration,  after  appearance,  of  five 
weeks  in  a  town  cause,  and  seven  weeks  in  a  country  cause, 
which  is  the  time  allowed  by  the  above-mentioned  order  for 
putting  in  an  answer  to  an  amended  bill. 

What  effect  the  amendment  of  the  bill  would  have  upon  Effect  of  amend- 
a  ne  exeat  regno  does  not  appear  to  have  been  decided.     In  "^°*Ja"^"„* 

Grant  v.  Grant  (f)y  however.  Sir  John  Leach,  upon  a  special  ' v ' 

motion  being  made  be&re  him  for  leave  to  amend  a  bill  without 
prejudice  to  the  ne  exeaty  refused  to  entertain  the  motion, 
although  it  was  supported  by  an  affidavit  in  which  the  amend- 
ments wore  stated,  and  notice  had  been  served  upon  the  bail 
as  well  as  upon  the  defiandant ;  his  Honor  observing,  that  he 
had  an  unqualified  aversion  to  the  writ  of  ne  exeat  regno,  but 
should  abstain  from  expressing  any  opinion  that  might  pre- 
judice the  question;  and  that  the  plaintiff's  counsel,  if  they 
were  satisfied  with  the  analogy  which  had  been  pointed  out  to 
the  practice  at  law,  might  take  an  order  to  amend  without  the 
special  reservation,  or  might  abandon  their  motion,  but  that 
in  either  ease  they  must  pay  the  costs. 

Previously  to  the  publicatiou  of  Lord  Lyndhurst's  orders     Effect  of  oew 
of  the  3d  April  1828,  the  plaintiff  had  an  unlimited  power  of        Orders. 
amending  his  hill,  but  both  before  and  after  answer,  as  often 

(c)  It  seemi  thtt  where  an  in-  that  upon  which  tiia  tojanotien  has 

junctioB    has  been   obtained,  after  been  so  granted.    Vipan  v.  Mortlock, 

amendment  vpon    affidavit,    before  2  ftler.  476. 

answer,  the  defbnAaot  will  be  a1-  (d)  6  Sin.  474* 

lowed  to  move  before  answer  to  dia-  («)  Ord.  21<  Dec.  ISSS  ;  Ord.  10. 

solve  it,  upon  affidavit  in  reply  to  (/)  2  Sim.  14. 

Al  M    4 
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OperatioD  of 
thirteenth  order 
confined  to 
amendments 
after  answer; 


as  he  found  it  convenient  to  do  so.  This  power  was  cmisi- 
dered,  by  the  Commissioners  of  Inquiry  into  the  Practice  of  the 
Court,  as  too  extensive ;  and,  in  pnrsaance  «f  their  reHcm' 
mendation,  the  thirteenth  order  was  framed ;  by  wbkh  it  was 
provided  that  the  phdntifiF  should  be  at  liberty,  before  filing 
a  replication,  to  obtain  one  order  only  for  leave  to  amend,  bat 
that  no  further  leave  to  amend  shonld  be  granted  before  repli- 
cation, unless  the  Court  should  be  satisfied,  by  affidavit  to  be 
made  as  therein  mentioned,  that  the  draft  of  the  intended 
amendments  had  been  settled,  approved  and  signed  by  counsel, 
and  that  such  amendments  were  not  intended  to  be  made  for 
the  purpose  of  delay  or  vexation,  but  because  the  same  were 
material  to  the  case  of  the  plaintiff(<jr). 

Under  this  order,  it  was  held  by  Lord  Lyndhtirst,  in  Tarle- 
ton  V.  Dtfer  (A),  that  the  plaintiff  was  entided  to  one  order 
to  amend  only,  whether  obtained  before  or  vher  answer  t  and 
that  a  second  order  obtained,  as  of  course  before  answer, 
was  irregular.  It  appears  that  afterwards,  in  Lcmgekm  v. 
Langdon{i),  his  Lordship  seemed  inclined  to  recede  from  his 
judgment  in  the  above  case,  though  the  qvestion  was  never 
finally  disposed  of,  and  subsequent  decisions  were  made,  as 
well  by  Lord  Lyndhurst  as  by  his  successor  md  the  ¥ iee-Chaa- 
cellor(^),  from  which  it  may  clearly  be  inferred  that  it  was 
the  opinion  of  those  learned  judges  that  the  thirteendi  order 
did  not  apply  to  amendments  made  before  any  answer  was  pat 
in ;  and  the  decision  of  Lord  Lyndhurst  upon  the  first  point, 
in  Tarleton  v.  Dyer,  was  considered  to  be  virtually  overruled. 
The  question  has,  however,  been  completely  set  at  rest  by  the 
revised  edition  of  the  orders  promulgated  23d  November 
1831  (/),  in  which  the  operation  of  the  order  has  been  re- 
stricted to  amendments  required  "  after  the  answer  has  been 
Jiledr 

The  order,  as  thus  amended,  is  in  the  fblloWing  words  :— 
*•  That  after  an  answer  has  A^en^fc<i(m),  the  plaintiff  shall 


(g)  9  Baas.  App.8. 
(S)  1  R.  ac  M.  1. 


(0  lB*lcM«769. 


(0  Cited  argument   in   Bird  v.  (ai)  The  waitk  in  italics  have 

Hustler,  1R.&M.  826.  been   introduced  in    the   amended 

(k)  Vide  note  to  Bird  «.  ilustler,  order,  and  were  not  in  the  original. 
1  R.  &  M.  329. 
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be  at  liberty^  before  filing  a  replication,  to  obtain,  upon  motion     Effect  of  new 
or  petition  without  notice,  one  order  for  leave  to  amend  the         Ordera.    ^ 
bill ;  but  no  further  leave  to  amend  Bhall  be  granted  after  an 
answer,  and  before  replication,  unles£f  the  Court  shall  be  satis- 
fied by  affidavit  that  the  draft  of  the  intended  amendments  has 
been  settled,  approved,  and  signed  by  counsel,  and  that  such 
amendments  are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  be 
material  to  the  case  of  the  plaintiff;  such  affidavit  to  be  made 
by  the  plaintiff,  or  one  of  the  plaintiffs,  where  there  is  more 
than  one,  and  (n)  his,  her,  or  their  solicitor,  or  by  such  solicitor 
alone,  in  case  the  plaintiff  or  plaintiffs,  from  being  abroad  or 
otherwise,  shall  be  unable  to  join  therein ;  but  no  order  to 
amend  shall  be  made  after  answer  and  before  replication,  either 
without  notice,  or  upon  affidavit  in  manner  hereinbefore-men- 
tioned, unless  auch  order  be  obtained  within  six  weeks  after 
the  answer,  if  there  be  only  one  defendant,  or  after  the  last  of 
the  answers  if  there  be  two  or  more  defendants,  is  to  be  doomed 
sufficient.    JBut,  this  order  shall  not  extend  to  amendments ,  and  docs  not 
which  are  made  only  for  the  purpose  of  rectifying  some  "irrciion  of 
clerical  error,  or  error  in  nameSy  dates  or  sums;  in  which  cases  clerical  errois. 
the  order  to  amend  may  be  obtamed  upon  motion  or  petition, 
without, notice  J' 

As  the  thirteenth  order  now  stands,  it  is  clear  that  a  plain- 
tiff, until  answer^  has  the  same  right  that  he  had  before,  to 
amend  his  bill  as  often  as  he  pieces ;  but,  after  answer,  his 
right  of  amendment  is  restricted  to  once  only,  unless  upon 
the  terms  specified  in  the  order ;  except  in  cases  where  the 
amendments  are  to  be  made  merely  for  the  purpose  of  rectify- 
ipg  clerical  ernxrs,  or  errors  in  names,  dates  or  sums,  in  which 
cases  orders  to  amend  may  still  be  obtained  in  the  usual  way.  insufficient  an- 

With  reference  to  this  subject,  it  may  be  noticed,  that  as  an  swer  no  answer; 
insufficient  answer  is  not  considered  as  an  answer,  an  order  to  ;SJrfS^°;I,T* 

amend,  obtained  afW  exceptions  for  insufficiency  allowed  or  not  preclude  oae 

amendment 
after  full  aa- 
(n)  As  tbls  order  was  o^gioally     mean  and,  and  tlie  affidavit  was  re-  swer. 

promuli^ated,  the  word  or  occurred  in     quired  to  be  made  both  by  the  plain- 

this  place  instead  of  and,  ns  at  pre-     tiff  and  hissolicitor.  Browne  v.  Duno, 

sent;  but  it  bad  been  constniea  to     S Sim. 23. 
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bill  after  de- 
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amending  once 
after  answer. 

Thirteenth  order 
does  not  extend 
to  amendment, 
af^r  answer  by 
defendant,  made 
such  by  amend- 
ment. 


One  further 
order  to  amend 
allowed,  as  of 
course,  after  an- 
swer to  bill 
amended  after 


Order  to  amend 
must  be  obtained 
within  six  weeks 
After  answer  is 
to  be  deemed 
ufficieat ; 


submitted  to,  will  not  be  considered  as  the  one  order  to  amend, 
which,  by  the  terms  of  the  thirteenth  order,  the  plaintiff  is 
entitled  to  have  after  answer  (o).  And,  for  the  same  reason,  it 
has  been  held,  that  the  amendment  of  a  bill,  by  adding  parties 
after  a  demurrer  allowed,  will  not  preclude  a  plaintiff  from 
amending,  as  of  course,  after  the  answer  has  come  in  (p). 

It  may  be  noticed,  with  reference  to  the  thirteenth  order,  that 
it  has  been  held  not  to  extend  to  amendments  required  in  con- 
sequence of  the  answer  of  a  defendant,  who  has  been  added  by 
amendment  after  the  original  defendants  have  answered ;  and 
that  (since  the  3  &  4  Will.  4,  c.  34)  a  motion  was  made  before 
the  Vice-Chancellor  that  a  plaintiff  might  be  at  liberty  to  amend 
a  bill,  which  had  already  been  amended  after  answer,  by  the 
introduction  of  a  new  defendant,  by  the  statement  of  matter, 
which  the  answer  of  the  new  defendant  rendered  necessary ; 
and  that  the  Vice-Chancellor  said  that  the  amended  bill  must 
be  considered  as  an  original  one,  with  respect  to  the  new  de- 
fendant, and  that  the  case  was  within  the  spirit  of  the  thirteenth 
order :  and  the  motion  was  accordingly  granted,  upon  the  plain- 
tiff undertaking  not  to  serve  the  original  defendant  with  a  sub- 
poena to  answer  the  amendments  {q). 

It  has  been  held  also,  that  the  word  ^'  answer,'*  in  the 
thirteenth  order,  refers  to  an  answer  to  an  amended  bill,  as  well 
as  to  an  answer  to  an  original  bill ;  and  that  therefore,  where 
a  bill  has  been  amended  in  such  a  manner  as  to  call  for  an 
answer  (even  though  it  has  been  upon  special  leave,  afler  re- 
plication filed  and  withdrawn,)  the  plaintiff  may,  at  any  time 
before  the  answer  to  the  amended  bill  has  come  in,  have  a 
further  order  to  amend  (r). 

By  the  terms  of  the  thirteenth  order,  the  time  within  which 
an  order  to  amend  must  be  obtained  is  limited  to  six  weeks 
after  the  answer  of  the  defendant,  if  there  be  only  one,  or  if 
more  than  one,  of  the  last  of  the  defendants  shall  be  deemed 
sufficient,  (unless  in  cases  of  orders  for  amendments  to  rectify 


(o)  Bird  p.  Hustler,  1  U.  &  M.  (q)  Evans   v,    Hughes,    5  Sim* 

$26.  GG6. 

(p)  Fesheller  o.  Hammett,  3  Sim.  (r)  Wharton  v,  Swano,  2  M.  &  K. 

380.  363. 
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clerical  errors,  &c.,  which  it  seems  may  still  be  obtained  at 
any  time,  upon  motion  or  petition  of  course).  Under  this 
portion  of  the  order,  therefore,  it  has  been  held,  that  the  de- 
fendant has  six  weeks,  beyond  the  two  months  mentioned  in 
the  fourth  order  (4),  as  the  period  before  the  expiration  of 
which  the  plaintiff  must  deliver  exceptions  to  the  answer, 
within  which  he  may  procure  an  order  to  amend.  And  it 
seems  that  a  plaintiff  may  apply  to  amend  his  bill  at  any  time 
before  the  six  weeks,  after  the  answer  of  the  last  defendant 
shall  be  deemed  sufficient,  shall  have  expired  (t). 

It  is  to  be  observed  that  the  six  weeks,  mentioned  in  the  thir- 
teenth order,  run  from  the  time  when  the  answer  of  the  last  of 
the  defendants  might  be  deemed  sufficient ;  but  it  has  been  held 
that  a  defendant,  who  is  alleged  to  be  out  of  the  jurisdiction,  is 
not  a  defendant  within  the  meaning  of  the  order ;  and  upon  this 
ground  an  order  for  leave  to  amend,  obtained  after  more  than 
six  weeks  had  elapsed  from  the  time  when  the  answers  of  all 
the  other  defendants,  though  before  any  answer  had  been  put 
in  by  the  defendant  alleged  to  be  abroad,  was  discharged  for 
irregularity  (u). 

In  computing  the  time,  which  is  allowed  by  the  thirteenth 
order  for  amending  a  bill,  &c.,  or  for  filing,  delivering  or 
referring  exceptions,  the  time  which  occurs  between  the 
last  seal  after  Trinity  term  and  the  first  seal  before  Mi- 
chaelmas term,  and  the  first  seal  before  Hilary  term  is  not 
to  be  reckoned  (x).  The  consequence  of  this  rule  is,  that  if 
the  answer  to  a  bill  be  filed  on  the  30th  of  November,  the 
plaintiff  will  have  till  the  25th  of  January  ensuing  to  except 
to  tlie  answer;  and  if  no  exceptions  are  filed,  he  would,  sup- 
posing no  vacation  to  intervene,  have  six  weeks  more  to  amend 


Effect  of  new 
Orden. 


but  may  be  ob- 
tained at  any 
time  within  the 
six  weeks. 

Then  six  weeks, 
lo  be  computed 
from  the  time  of 
the  answer  of 
the  last  defend- 
ant, being  suf- 
ficient ; 

but  not  where  a 
defendant  is 
charged  to  be 
out  of  the  juris- 
diction. 


In  computing 
the  six  weeks 
time,  and 
IMichaelraas  va* 
cation,  not  in- 
cluded. 


(1)  2  Uuss.  App.  6. 

(t)  Swinfen  v.  Swinfen,  S  Sira« 
S84. 

(ti)  King  of  Spain  v.  Hullett, 
1  Kuss.  &  M.  7.  D. 

.(x)  19  Ord.  of  1828.  amended 
23  Nor.  1831.  It  is  to  be  observed, 
that  the  general  rule  with  respect  to 
all  these  orders,  as  to  timCf  is  that 
one  day  is  to  be  included,  and  the 


other  excluded.  Per  Sir  C.  Pepys, 
M.  R. ;  Angell  v.  Wescombe,  1; 
Mylne  v.  Craig,  50.  Where  there 
is  no  seal  before  the  term,  the  time 
expires  on  the  first  dav  of  term  ;  and 
if  it  expires  on  a  Sunday,  the  time  is 
extended  throughout  the  Monday  fol' 
lowing,  ib.  Vide  etiam,  Milburn  v. 
Lyftter,  5  Sim.  6(i5 ;  Manners  v. 
Bryan,  ibid  147, 1  M.  dc  K.  453.  S.C. 
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Effect  of  new  l^is  bill  Doder  the  thirteenth  order.  It  generally  happens, 
Orders.  however,  that  between  the  last  seal  after  Michaeloias  term  and 
the  first  seal  of  Hilary  terra,  there  is  a  racation  of  almost  three 
weeks,  which  three  weeks,  according  to  the  provisions  of  the 
nineteenth  order,  must  be  added  to  the  six  weeks  occurring 
after  the  28th  of  January,  thereby  extending  the  whole  time 
allowed  to  the  plaintiff  for  procuring  an  order  to  amend,  after 
the  expiration  of  the  two  months,  to  nine  weeks. 
XT       .•     .  Some  inconvenience  was  occasioned  by  the  operation   of 

dismiss  till  after  this  order,  in  consequence  of  the  sixteenth  order  ^3/),  by 
t^\^Jxo^^^'  ^^^^^  Po^^r  ^*  &^'^^  ^^  t^®  defendant,  after  the  expiration 
amend  lias  of  two  montlis  from  time  when  his  answer  is  to  be  doeuied 

elapsed ;  sufficient,  to  move,  upon  notice,  that  the  bill  shall  be  dismissed 

for  want  of  prosecution,  without  any  allow^ce  being  made 
for  an  intervening  vacation ;  so  that  in  the  case  above  put 
(although  by  the  effect  of  the  thirteenth  order  the  plaintiff 
would  have  nine  weeks  after  the  answer  was  sufficient,  within 
wliich  he  might  move  to  amend),  the  defendant  might,  at 
ih^  expiration  of  eight  weeks  from  the  same  period,  move  to 
dismiss  his  bill.  This  actually  occurred  in  Swinfen  v.  Stvin- 
fen  (z),  in  which  the  Vice-Chancellor  made  the  order  to  dismiss 
the  plain tiff*s  bill,  although  his  time  for  amending  had  not  ex- 
pired, and  he  had  actually  within  that  time  obtained  an  order  to 
amend ;  but  the  inconvenience  has  since  been  obviated  by  the 
twenty-sixth  order  of  the  2l8t  December  1833,  by  which  it  is 
ordered  that  a  defendant  shall  not  be  at  liberty  to  serve  a  notice 
of  motion  to  dismiss  for  want  of  prosecution,  until  after  the  time 
limited  by  the  rules  of  the  Court  within  which  a  plaintiff  may 
obtain  an  order  to  amend  as  to  such  defendant  shall  have  ex- 
pired, anything  in  any  former  order  contained  to  the  contrary 
notwithstanding, 
except  by  dc-  It  was  stated  by  Sir  L.  Shadwell,  V,  C,  in  Gully  v.  Van- 

aoM^CT^have**  ^orficoafe  (a),  that  the  last-mentioned  order  waa  made  merely 
been  fil«d  in  to  prevent  a  motion  to  dismiss  being  made,  when  the  time  for 
ihTpiwwTf'***^  amending  had  not  expired,  as  against  the  defendants  moving  to 

amendinff  dismiss,  and  he  therefore  allowed  a  defendant,  upon  motion,  to 

against  them. 

M  »  April  1828,  amended  23d         («)  S  Sim.  SM. 
Nov.  1831.  (a;  fi  Sim.  068. 
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dismiss  the  plaintiff  *6  bill  as  to  himself,  after  the  expiration  of    Erect  of  new 
two  months  from  the  time  when  his  answer  was  to  be  deemed        Orders.    ^ 
sufficient,  although  from  the  answer  of  the  other  defendants 
not  being  filed,   the   time  for  amending  the   bill   had  not 
expired. 

It  is  to  be  observed,  that  if  a  plaintiff,  having  obtained  an   Order  to  amend 
order  to  amend  does  not  get  the  order  drawn  up  and  served  ^°|  ^vent^he 
before  the  defendant  moves  to  dismiss,  the.  order  to  amend  will  dismissal  of  the 
be  considered  a  nullity,  and  cannot  prevent  the  dismissal  of    ^  ' 
the  bill  (6). 

The  order  to  amend  will,  however,  be  in  time,  if  it  be  drawn  up  but  will  be  in 
and  served  before  the  motion  to  dismiss  is  actually  made,  al-  ^^^^*^^^J^^^ 
though  it  be  after  notice  of  the  motion  has  been  served  (c).    If  fore  motion  lo 
a  plaintiff,  having  obtained  an  order  to  amend,  does  not  amend  alirmtidc  *^^"' 
within  the  time  limited  for  that  purpose  by  the  order,  such  order 
becomes  void,  and  the  cause,  as  far  as  relates  to  any  motion  to 
dismiss  the  bill  for  want  of  prosecution, stands  in  the  same  situ- 
ation as  if  such  order  had  not  been  made  (d).     And  it  has  been 
held,  that  where  a  plaintiff,  having  obtained   an    order  to 
amend,  amends  his  bill,  but  omits  to  servo  the  defendant  with 
a  subpoena  to  answer  the  amended  bill,  such  a  proceedinfl;> 
will  not  preclude  the  defendant  ^m  moving  to  dismiss  under 
the  sixteenth  order  {e). 

It  should  also  be  observed,  that  an  order  to  amend,  obtained  Order  to  amend, 
in  violation  of  the  thirteenth  order,  b  considered  as  a  mere  nul-  I^^^  Xrvl\  not 
lity ;  and  that,  although  it  remains  undischarged,  it  will  be  no  prevent  motion 
answer  to  a  motion  to  dismiss  for  want  of  prosecution  under  the  ^  dismiss, 
sixteenth  order  {f).  It  has  been  held,  however,  that  the  accept-  Acceptance  of 
ance  of  costs  under  such  an  order  will  waive  the  irregularity,  ^ar^nier  wiU 
whether  such  acceptance  be  by  the  defendant's  solicitor  or  by  waive  irregu- 
his  clerk  in  Court  {g).   And  in  the  King  of  Spain  v.  Hullett  (A),  ^*"^' 
where  the  Court  had  set  aside  an  order  to  amend,  on  the  ground  Order  to  set 
of  irregularity,  the  order  by  which  the  order  to  amend  was  set  J^^^^end^  set 

aside  was  discharged,  on  the  motion  of  the  plaintiff,  on  the  aside  because 

the  costs  have 
(6)  Anm.  7  Ves.  223i  Moiris  «.     1  Fan.  &  R.  309}  \  Uuss.  153,  n.  ^^en  accepted; 
Owen,  1  V.&B.523.  S.C. 

(c)  Peacock r. Sievier,  4  Sim.  653.         (/*)  De  Geneve  v.  Uannam,  1  R. 

(d)  Old.  14,  3  Ap.  1&28.  &  M.  494. 

(e)  nnimston  v.  Carter,  2  Sim.         (^)  Tarletont*.  Dyer,  1  R.&  M.l. 
4>jS  ;   vide  ciitimt  Cooke  v.  Davies,  (A)  1  K,  6^  M.  7,  n. 
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Effect  of  mw     (^nnd  that  the  defendant  had  accepted  the  costa  of  the  order 

,     Q«der8,         to  amend,  but  which  ground  had  not  been  insisted  upon  at  tbe 

hearing  of  the  motion.     It  is  to  be  observed  that,  in  that  case, 

the  order  to  discharge  the  motion  to  amend  had  not  been 

drawn  up  and  served  before  the  application  of  the  plaintiff  to 

discharge  it  was  made,  and  that  the  plaintiff  was  ordered  to 

pay  the  defendant's  costs  of  the  application  (t).     It  seems  also, 

but  not  if  de*      that  where  an  order  to  amend  has  been  irregularly  obtained, 

fendant  has  ap-    jf  tjjg  defendant,  after  the  bill  has  been  amended,  applies  to 

phcd  to  have         ,  ,  .       «.  *     rr 

his  office-copy      have  his  office-copy  altered  pursuant  to  the  amendment,  such 

application  will  be  a  waiver  of  the  irregularity  (^). 


Applications  for       Formerly  all  orders  to  amend  were  granted  upon  applies- 

araeldtote"*"  tJon  either  to  the  Lord  Chancellor  or  V ice-Chancellor  upon 

made  before  «      motion,  or  to  the  Master  of  the  Rolls  upon  petition ;  but  now 

"taster ;  by  3  &  4  Will.  4,  c.  94,  8.  13,  the  masters  in  ordinary  of  the 

Court  are  to  hear  and  determine  all  applications  for  time  to 

plead  answer  or  demur,  and  for  leave  to  amend  bills,  and  for 

enlarging  publication,  and  all  such  other  matters  relating  to 

the  conduct  of  the  suits  in  the  Court  as  the  Lord  Chancellor, 

^ith  the  advice  and  assistance  of  the  Master  of  the  Rolb  and 

Vice -Chancellor,  or  one  of  them,  shall,  by  any  general  order 

Dr  orders,  direct,  in  such  manner  and  under  such  rules  and 

regulations  as  by  any  general  order  or  orders  to  be  also  issued 

by  the    Lord    Chancellor,    with   the   advice  and  assistance 

aforesaid,  shall  be  directed,  with  a  power  however  of  appeal 

from  the  order  made  on  such  application  to  the  Lord  Chan* 

cellor,  Master  of  the   Rolls  or  Vice-Chanceilor,  whose  order 

made  upon  such  appeal  is  to  be  final  and  conclusive :  and  by 

the  fourteenth  section  of  the  above  Act,  it  is  enacted  that  no 

such  application  as  above  mentioned  shall  in  fiiture  be  heard 

and  cannot  be     ^7  ^nj  of  the  judges  of  the  Court  of  Chancery,  except  on 

heard  by  one  of  appeal   as   thereinbefore  provided.     Soon  afler   the   passing 
the  judges,  uo^        i.   ,         •  *  ,     ,  ,         ,      <„  . 

less  upon  ap-      of  the  above  Act,  a  doubt  was  suggested  to  the  Court  as  to 

P«*^*  whether  it  extended  to  all  cases  where  leave  was  required  to 

amend,  or  only  to  those  in  which  a  special  application  was 

required  by  the  orders  and  practice  of  the   Court ;  and  in 

(0  Ibid.  162;  vUeetiam,  Branuton  v.  Carter, 

(k)  Kendall  v.  Beckett,  1  Russ.     ukitvpra. 
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Cullingumth  v.   Orundy  (m),   the   Lord  Chancellor  (Lord  Appljcations  to 
Brougham),  after  conferring  with  the  other  judges  of  the  - 

Court  (Sir  John  Leach,  M.  R.,  and  Sir  L.  Shadwell,  V.  C), 
expressed  an  opinion  that  the  ahove  clause  was  confined  to 
special  applications,  and  did  not  take  away  the  jurisdiction  of 
the  judges  of  the  Court  to  make  orders  upon  motions  of  course. 

In  consequence  of  this  determination,  all  applications  for  &citf  where 
leave  to  amend,  which  are  of  course,  and  require  no  notice,  ^^  ^^V  ^ 
must  he  made  either  to  the  Lord  Chancellor,  the  Vice-Chan-  obtained  as  of 
cellor,  or  to  the  Master  of  the  Rolls  (n) ;  but  all  special  applica-  <^°""« » 
tions  for  the  same  purpose  must  be  made,  in  the  first  instance, 
to  the  Master  in  rotation,  to  be  ascertained  in  the  manner 
pointed  out  by  the  seventeenth  order  of  the  21  December 
1833  (o). 

The  Act,  however,  does  not  authorize  the  Masters  to  hear  Applications  for 
and  determine  applications  for  leave  to  amend,  coupled  with  J^^jo^JJ^-l^f' 
any   additional  matter :  therefore,    application  for  leave  to  dice,  fire,  must 
amend,  without  prejudice  to  an  injunctiony  &c.  must  be  made  q^JJ^®  ^  *^* 
to  the  Court  (p). 

By  the  20th  of  the  last-mentioned  orders,  it  is  directed  Manner  of 

that  all  such  applications  as  are  therein  mentioned,  and  all  n^^^ng  &ppli- 

'^^  cations  to 

Other  special  applications  under  the  said  Act^  shall  be  made  Master. 

by  taking  out  a  warrant,  at  the  foot  whereof  a  notice  shall  be 
written,  specifying  the  object  of  the  application ;  and  the  same 
shall  be  served  two  clear  days  before  the  return  thereof. 

The  23d  order  regulates  the  manner  in  which  the  costs  Costs  of  appli- 
of  applications  to  the  Master  for  special  orders  shall  be  pro-  *?**^?  to  be  in 
vided  for,  and  directs  that  "  the  Masters  shall,  on  all  applica-  of  the  Master ; 
tions  to  them,  by  warrant  under  the  Act  or  under  the  above-r 
mentioned  orders,  be  at  liberty  to  direct,  and  shall,  accord- 
Cm)  2  M.  &  K.  S50.  however  to  the  regulations  prescribed 
(n)  Although  the  S  &  4  Will.  4,      by  the  new  orders  of  the  28  De- 
c.  94,  8.  24,  gives  to  the  Master  of      cember  1833.    Oid.  29,    Vid.  1, 
the  Rolls  the  same  power  of  hearing      M.  &  K.  App.  x¥ii« 
motions,  pleas  and  demurrers  as  that  (o)  1  R.  &  M.  App.  viii.  ix.,  by 
possessed  by  the  Lord  Chancellor,      the  25th  order,  special  applications 
It  does  not  take  away  from  him  the      during  the  long  vacation  are  to  be 
IM>wer  of  making  orders  upon  peti-      made  to  the  Vacation  Master.  Ante, 
tion,  in  matters  which  in  the  oiher       532. 

branch  of  the  Court  are  usually  made  (/))  By  the  20th  order  application 

upon  motion,  consequently  orders  of  to  withdraw  replication  and  amend 
this  nature  still  continue  to  be  made  may  be  made  to  a  Master.  Vide  pott, 
at  the  Rolls  upon  petition,  subject      546. 

-f-  M  M  8 
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544  Of  the  Bill : 

After  ingly,  in  the  orders  made  thereon,  order  and  direct  whether 

Rcphcation.     ^j^^  ^^^^  ^^  ^^^  application  shall  be  coete  in  the  caase,  or 

whether  such  costs,  or  any  part  thereof,  shall  be  paid  by  any 

of  the  parties  personally  ;  and  in  the  latter  case  the  said 

who  may  fix  the  Masters  respectively  shall  in  all  such  orders  either  fix  the 

time  for  pay-  ^^^  ^  ^  ^^  £^  ^^^  ^^^    ^^  ^^  ^|^^  ^^^^  ^^  ^^^^^  ^. 
meat  or  taxa-  *^  ' 

tioQ.  cretion ;  and  the  party  to  whom  such  costs  are  directed  to  be 

paid  shall  be  entitled  to  sue  out  a  subpoena  for  the  same.'' 

Mode  of  enter-         The  form  and  mode  of  entering  special  orders,  to  be  made 

i°g  sp^i^l  by  the  Masters  under  the  above  Act  and  orders,  aje  pointed  out 

Masters!  ^^  ^«  twenty-fourth  order  (r) ;  and  it  is  provided  that  such 

orders,  when  entered  in  the  manner  therein  prescribed,  shall 

be  binding,  unless  rescinded  or  varied  on  appeal,  and  shall  lie 

enforced  in  like  manner  as  if  made  by  the  Court. 


Of  amendments       The  amendments  hitherto  noticed  are  such,  only,  as  can  be 
tion!  '*^  ^^'       made  before  the  cause  is  at  issue.     A  plaintiff's  opportunities 

' V '    of  amending  his  case   are  not,  however,    confined  to   this 

period,  but  he  may,  after  replication  has  been  filed  and  the 
cause  is  at  issue,  have  leave  to  amend  his  bill,  and  this  even 
after  witnesses  have  been  examined  in  the  cause,  and  publi- 
cation passed. 
By  addins  par-         ^^  ^®  plaintiff  has  occasion  to  amend  his  bill  after  repli- 
ties  merely.         cation,  merely  by  adding  parties,  he  may  obtun  leave  to  do 
so,  as  a  matter  of  course ;  and  upon  this  principle  liberty 
was   given  to    a  plaintiff  to  amend  after    replication,   by 
charging  that  one  of  the  defendants,  already  before  the  Couit, 
was  the  administrator  of  an  individual  whose  persond  repre- 
sentative would  have  been  a  necessary  party  to  the  suit,  on 
the  ground  that  such  an  amendment  amounted  to  no  more 
Pennitted  at  any  than  the  additien  of  a  party  {s).     Orders  of  this  nature  may  be 
period  without     obtained  without  withdrawing  the  replication  {t) ;  'and  it  seems 
replicatioii!^        that  the  Court  will,  even  after  publication  has  been  passed 
and  the  cause  set  down,  suffer  the  bill  to  be  amended  by 
adding  parties  (if) :  but  it  is  to  be  observed,  that  if  the  parties 
be  added  after  publication  has  passed,  the  cause  as  to  such 

(r)  1  R.  &  M.  App.  xii.  (t)  Ibid, 

(i)  Brattle  v.  Waterman,  4  Sim. 
126 ;  Andree  v.  — ,  a  Dick.  768.  (u)  Hind.  26. 
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parties  roust  be  heard  upon  bill  and  answer  onlT(tt).     A  bill,  ^  After 

r                                t                3    ^     /.            ,^1.     ..        .                .i_  Replicauon. 

however,  cannot  be  amended  after  publication  m  any  other  v»  " 


respect  than  by  making  parties,  and  no  new  change  can  be  and  cause  as  to 

introdnced,  or  material  fact  put  in  issue,  which  was  not  so  ^JJ^J^^  bill 

before  ;  but  a  supplemental  bill  should  be  preferred  (x).     And  and  answer. 

where  a  plaintiff,  by  a  false  suggestion  that  the  cause  was  at 

issue  cnly^  had  obtained  an  order  for  liberty  to  amend  his  bill, 

by  the  addition  of  a  prayer  which   had  been  accidentally 

omitted,  the  order  was  discharged  upon  a  motion  made  by  the 

defendant  at  the  opening  of  the  cause  when  it  came  on  for 

hearing(y).     It  is  said,  in  an  anonymous  case,  in  Atkyns(2), 

that,  after  publication  has  been  passed,  there  is  no  instance  of  Anu^Ddment  by 

a  plaintiff  obtaining  an  order  to  amend  without  withdrawing  aftei^pubiicatioD 

his  replication.     The  observation,  however,  appears  to  be  a  without  wiih- 

mere  dictum^  and  it  certainly  cannot  apply  to  cases  where  the  ^^^^^  '^^  *' 

amendment  is  merely  by  adding  parties,  in  which  case  to 

require  the  replication  to   be  withdrawn  previously  to  the 

amendment  would  be  absurd,  as  the  only  purpose  answered  by 

withdrawing  it  must  be  that  of  enabling  the  plaintiff  to  reply, 

de  novoy  to  the  answers  of  the  new  defendants,  which  would 

be  useless,  the  rule  being,  as  above  stated,  that,  in  such  cases, 

the  cause  as  to  those  defendants  must  be  heard  upon  bill  and 

answer  only. 

Where  it  is  intended  to  amend  a  bill  after  replication  filed.  In  what  cases 
by  the  addition  of  new  facts  or  charges,  the  proper  course  is  to  JJ^Jidraw  repli- 
apply  for  leave  to  withdraw  the  replication  and  amend ;  an  cation  before 
order  of  this  description  might,  according  to  the  old  practice 
of  the  Court,  have  been  obtained  at  any  time  before  publica- 
tion ;  sometimes  it  was  granted  as  a  matter  of  course,  without 
notice  of  motion,  and  sometimes  notice  was  given,  as  in  the 
case  before  referred  to  of  a  motion  to  withdraw  a  replica- 
tion and  amend  a  bill,  after  a  plea  had  been  allowed  (a). 

(u)  Hiod.  25.  which  formerly  existed  in  Chancery, 

(x)  Goodwin  «.  Goodwin,  8  Atk,  a  plaintiff  may,   after    replication, 

871 ;  MiUigsn  o.  Mitchell,  1  Mylne  amend  his  bill,  and  it  is  a  motion  of 

&  Craig.  438.  course  to  withdraw   his  replication 

(y)  Haidin^  v.  Cos,  3  Atk.  683.  and  amend   upon  payment  of  the 

(s)  1  Atk.  61.  usual  costs,    which    are    23  <.   for 

(a)  CarlelOQ  v.  L'Estrange,  ubi  withdrawing  the  replication,  snd  20 «. 

iitpra,    p.  526.    According   to    the  for  amending  the  bill ;  but,  if  after  a 

practice  of  the  Court  of  Exchequer,  defendant  has  procured  an  order  to 

which  is  nearly  the  same  as  that  dismiss  nisi,  the  plaintiff,  in  order  to 

VOL.  I.  N  N 


amendment. 


Digitized  by  VjOOQ IC 


546 


Of  the  Bill: 


Time  within 

which  it  miwt 

be  done. 

All  applications 
to  withdraw 
replication  must 
be  as  special ; 


ond  must  be 
made  before  a 
Master. 


Sectu  where 
the  only  object 
is  the  addition 
or  parties. 

In  every  order 
to  amend  plain- 
tiff must  under- 
take to  do  it 
within  three 
weeks. 


Trinity  and 
Michaelmas 
vacations  not  to 
be  reckoned. 


And  80  also  where  such  a  motion  was  made  after  raplication 
filed  in  consequence  of  an  undertaking  to  speed  cause (6). 

All  difference  in  the  practice  in  this  respect  has  howev^ 
been  removed  by  the  fifteenth  of  Lord  Lyndhumt's  orders^  by 
which  it  has  been  ordered  that  after  implication  has  been  filed, 
the  plaintiff  shall  not  be  permitted  to  withdraw  it  and  to 
amend  the  bill,  without  a  special  order  of  the  Court  fiar  tluit 
purpose  made  upon  a  motion  of  which  notice  has  been  gi^en, 
the  Court  being  satisfied  by  affidavit  that  the  matter  of  the 
proposed  amendment  is  materialy  and  could  not  wUh  reaso»r 
able  diligence  be  sooner  introduced  into  the  bill.  In  con- 
sequence, therefore,  of  this  order,  by  which  motions  to  with- 
draw the  replication  and  amend  are  constituted  special  i^qpli- 
cations,  and  of  the  twentieth  of  the  orders  of  the  31  December 
1833,  before  referred  to,  such  applications,  as  well  as  those 
for  leave  to  amend  bill,  must  be  heard  and  determined  by  the 
Master  in  rotation.  It  has,  however,  been  decided  by  the 
present  Vice- Chancellor,  that  this  order  does  not  apply  to 
amendments  by  adding  parties  after  replication  (c)* 

According  to  the  old  practice  of  the  Court  no  time  was 
specified  in  the  order  for  liberty  to  amend,  within  which 
the  amendment  must  be  made,  but  by  Lord  Lyndhursts 
orders  (ef),  it  is  provided  that  every  order  for  leave  to  amend 
shall  contain  an  undertahing  by  the  plaintiff  to  amend  his 
bill  within  three  weeks  from  the  date  of  the  order y  and  ia 
default  thereof  such  order  shall  become  void,  and  the  cause 
shall,  as  far  as  relates  to  any  motion  to  dismiss  the  bill  for 
want  of  prosecution,  stand  in  the  same  situation  as  ifsttcb 
order  had  not  been  made. 

By  the  nineteenth  amended  order  (c),  the  time  which  occurs 
between  the  last  seal  after  Trinity  term  and  the  first  seal 
before  Michaelmas  term,   and  between   the   last  seal  after 


retain  it,  files  a  replication,  he  can- 
not, after  being  thus  dilatoi^,  have 
an  order  to  withdraw  replication  and 
amend  as  of  course,  but  he  must 
give  notice  of  bis  motion  and  satisfy 
the  Court  by  affidavit,  not  only  that 
the  amendments  are  material,  but 
thAt  they  could,  by  due  diligence, 
have  been  inserted  before,  Turner  v. 


Chalwin,  1  Fowl.  Ex.  Pr-  l*^;  3 
Anst.  807.  ,  ^^fl . 

(6)  Myers  v. ,  4  Mad.  2C8, 

Pitt ».  Watts,  16  Ves.  128. 

(f)  Brattle  t;.  Watennan,  4  ^'^' 

(d)  Ord.  3  December  1828,/^- 
(c)  Ord.  23  November  iwl« 
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Miohaelmag  teim,  and  the  first  seal  befbfe  Hilary  tferm,  is     tim«  within 
not  to  be  reckoned  is  computing  the  time  idtich  is  allowed        \^  j^q^, 
Ibr  amending  a  bill. 

It  is  to  be  obeenred  that  the  effect  of  the  fourteenth  order  is  to 
place  <  a  defendant  in  an  injunction  snit  in  a  somewhat  worse 
aituatton  than  he  was  in  mider  the  old  practice,  for  according 
to  that»  where  a  plaintiff  upon  exceptions  allowed  or  sub- 
mitted to,  had  obtained  an  order  for  leave  to  amend  his  bill, 
sBd  for  the  defendant  to  answer  the  amendment  and  exceptions, 
al  the  same  time,  (he  defendant  had  a  right  immediately  to 
more  that  he  might  make  his  amendments  within  ten  days, 
or  that  the  order  might  be  discharged  (/) ;  but  now  the  de- 
fendant most  wait  till  the  three  weeks  are  expired  before  he 
can  answer  the  exceptions. 


how  made. 


When  an  order  to  amend  has  been  obtained,  the  first  thing  Service  of  order 
to  be^  done  is  to  senre  it  upon  the  defendant  (or  defendants,  if  ^  amend. 
more  than  one,)  in  the  usual  way  (^) ;  and  it  is  to  be  observed 
that  where  it  is  to  be  done  upon  payment  of  costs,  those 
costs  must  be  paid,  or  tendered,  before  any  further  proceed- 
ings are  had,  otherwise  such  further  proceedings  ynW  be 
nugatory  (ik). 

The  amendments  having  been  duly  prepared,  and  the  draft  Amendmenu, 
signed  by  counsel  (t),  the  record  must  be  amended  by  inter- 
lining, provided  the  same  can  be  done  so  as  to  make  the  record 
hit  and  legible,  or  if  the  amendment  be  by  omitting  original 
master,  it  is  done  by  striking  the  same  through  with  a  pen  (A). 

(/)  VVhitehouse  v.  Hickman,  1  tiff's  solicitor  obtained  the  usual  or- 

S.  &  S.  105  ;  Benedict  v.  Thackeray,  der  to  amend,  and  did  so  by  striking 

6  Price,  692.  out  the  matter  which  he  had  himself 

{g)  Woodhouse    v.  Meredith,    1  introduced,  and  leaving  the  bill  in 

Jac.  &  W.  204,  8.  the  state  in  which  it  was  when  it 

(A)  Hinde,  22.  received  the  counsel's  signature,  but 

(t)  Ante^  p.  410.    In  addition  to  without  again  laying  the  draft  before 

the  ca-ses  before  cited  may  be  men-  counsel  upon  a  motion  to  take  the 

tioned  that  of  Burch  v.  Rich,  1  Russ.  amended  bill  off  the  file  on  the  ground 

M.  157,  in  which  a  solicitor,  after  a  that  it  had  never  received  the  signa- 

biU  had  been   prepared  and  signed  tare  of  counsel,  the  Vice-Chancellor 

by  counsel,  took  upon   himself  to  refased  the  motion,  but  Lord  Lynd- 

alter  the  draft  by  the  introduction  of  hurst,  upon  appeal,  made  the  oraer. 
new  matter,  upon  which  the  bill  was         (fc)  Hindc,  22. 
demurred  to,  whereupon  the  plain- 
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Of  the  Bill: 


Amendments, 

how  made. 
» V ' 

Quantity  of 
matter  which 
may  be  intro- 
duced by 
amendment. 
If  amendment 
exceed  that 
quantity  a  new 
engrossment 
must  be  made. 

In  what  manner 
new  eugross- 
ment  is  filed. 


Proceeding 
where  plaintiff 
has  undertaken 
to  amend  de- 
fendant's office 
copy. 


If  defendant 
does  not  after 
notice  get  his 
copy  altered,  he 
cannot  object 
on  the  ground 
of  irregularity. 


With  respect  to  the  quantity  of  matter  which  may  he  intro- 
duced into  a  record  without  requiring  a  new  engrossment,  that 
appears  to  he  limited  in  practice  to  two  Chancery  folios,  or 
180  words  in  each  place (/);  if  the  amendment  exceeds  that 
quantity  of  words  in  any  one  place,  or  the  bill  has  heen  bo 
often  amended  that  the  amendment  inserted,  though  under 
two  folios,  cannot  be  interlined  upon  the  record,  or  are  so 
considerable  as  to  blot  and  deface  it,  a  new  engrossment  must 
be  made  and  annexed  to  the  original  record(m).  At  the  time 
of  leaving  the  new  engrossment,  the  clerk  in  Court  should  be 
informed  that  it  is  an  amended  bill,  and  the  order  to  amend 
should  be  left  at  the  same  time,  without  which  the  amended 
bill  cannot  be  filed,  and  if  filed  as  an  original  bill  much  diffi- 
culty would  be  experienced  in  rectifying  the  mistake  (»). 

The  amended  bill  being  thus  on  the  file,  the  plaintiffs  clerk 
in  Court  (the  order  to  amend  having  been  previously  served) 
should,  in  cases  where  the  order  has  been  made  upon  the 
plaintiff's  undertaking  to  amend  the  office  copy  of  the  de- 
fendant, call  upon  the  defendant  to  produce  his  ofiice  copy  in 
order  that  it  may  be  amended,  and  the  defendant  being  tbas 
apprised  that  the  order  to  amend  has  been  acted  on,  must  leave 
his  copy  with  the  plaintiff's  clerk  in  Court  for  the  purpose  (o). 

It  seems  formerly  to  have  been  considered  to  be  the  duty 
of  the  defendant,  on  being  served  with  the  order,  to  bring 
his  copy  to  the  plaintiff's  clerk  in  Court  to  be  altered,  and 
that  the  plaintiff  was  not  bound  to  procure  the  defend- 
ant's office  copy  of  the  bill  for  the  purpose  of  amending  it,  if 
the  defendant's  clerk  in  Court  did  not  think  fit  to  bring 
it  to  the  plaintiff's  clerk  in  Court  (/?);  but  that  practice 
was  evidently  liable  to  inconvenience,  especially  under  the 
old  practice,  by  which  a  considerable  time  might  have 
elapsed  between  the  service  of  the  order  and  the  amend- 
ment, and  the  practice  now  appears  to  be  as  above  stated. 
Where  a  defendant,  however,  has  had  notice  that  the  amend- 
ment has  been  made,  and  does  not  think  proper  to  take  the 
necessary  steps  to  get  his  copy  altered,  but  suffers  the  cause 


(0  1  Turn.  &  V.  169. 
(m)  Ibid,  llinde.  22. 
(n)  1  Turn,  k  V.  170. 


(fl)  Woodhouse   v.  Meredith,   1 
.lac.  &  W.  204. 

(p)  Lloyd  ».  Lloyd,  2  Coi,  4*1. 
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to  come  to  a  hearing,  the  Cotirt  will  not  permit  him  to  take    Amendmcnrs, 

adrantage  of  the  objection  at  that  period ;  therefore,  where  a  > 

plainti£F  bad  serred  the  order  to  amend,  and  had  neglected  to 

apply  to  the  defendant  for  his  copy,  but  it  appeared  that  the 

cause  having  subsequently  abated  by  the  marriage  of  a  female 

plaintiff,  it  had  been  revived,  and  the  order  for  revivor,  (in 

which,  as  well  as  in  the  bill  of  revivor,)  the  amendment  was 

noticed,  served  upon  the  defendant,  it  was  considered  that 

this  was  sufficient  notice  of  the  amendment  (9^. 

Where  a  plaintiff,  after  appearance   and  before   answer.  Under  order  to 

obtains  an  order  to  amend  without  costs,  upon  his  undertaking  coste*on^under- 

to  amend  the  defendant's  office  copy,  and  it  afterwards  turns  taking  to  ameDd 

out  that  his  amendments  are  too  extensive  to  pennit  of  their  °  ^  *^°P^' 

being  introduced  into  the  original  engrossment,  he  may,  on 

payment  of  the  2O5.,  which,  had  the  usual  order  been  made  Plaintiff  may  if 

sanctioning  such  an  amendment,  would  have  been  the  sum  new  eogfoss- 

which  he  would  have  been  liable  to  pay,  amend  his  bill  by  a  new  ^^^^  0°  P*y- 

meDtof20t. 
engrossment  without  procuring  a  new  order  for  that  purpose  (r).  cosu. 

It  is  to  be  observed  that  an  amended  bill  is  not  considered  Amended  bill 

to  be  on  the  file  for  the  purpose  of  an  attachment  for  want  of  an  °°^  ^^^  the  file 

.    ^  ,        ,  ,       -    ,  ,  .      •^^^  entered. 

answer  before  an  entry  has  been  made  of  the  amendment  m 

the  Six  Clerks'  book,  and  that  there  is  not  any  difference  in 

this  respect  between  the  amendment  of  a  bill  which  has  been    • 

answered,  and  the  amendment  of  one  which  has  not  been 

anBwered(«). 

Where  a  plaintiff,  after  answer,  has  obtained  an  order  to  Defendant  after 

amend,  without  requiring  any  further  answer,  and  shall  have  a™«ndment  has 

amended  the  bill  any  otherwise  than  by  an  alteration  in  names,  consider  whe- 

datesorsums,  or  the  correction  of  clerical  errors  only,  the  ^^^c^^^il* 

answer,  &Ca 
defendant,  as  of  course,  has  eight  days'  time  to  consider  whe- 
ther it  is  necessary  for  him  to  answer  the  same,  within  which 
tim&  he  may,  if  he  please,  put  in  an  answer  gratis {t).     If  no  If  no  answer 
answer  is  put  in,  the  plaintiff,  at  the  end  of  eight  days,  is  at  JJ^»°pi||^n|iff 
liberty  to  file  a  replication,  or  to  set  down  the  cause  for  hear-  may  reply  or 
ing  on  bill  and  answer,  unless  the  defendant  shall  have  pre- 
viously served  an  order  for  time  to  answer,  or  taken   and 

(9)  Lloyd  V.  Lloyd,  a  Cox,  431.  (()  Savory  v.   Dyer,  Arab.    70; 

(r)  Cox  V.  Cbampneys,  Mad.  &     vide  /tiam  Bolton  v.  BoIton>  ante. 
Geld.  814.  p.  610. 

(<)   Adamson  v.  Blackstock,    I 
S.  Ik  S.  120.  .  N  N  3 


set  cause  down. 
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or  Answering,   serrcd  a  warrant  for  tinae  to-anawer  such  SBCCftded  bill,  m 

^^'  which  case  the  Master  may  allow  tiie  defeodkant  auch  time 

(if  any)  for  that  purpose  as  he  shall  think  fit(«).     If  a  fdain- 

tiff  takes  advantage  of  an  older  for  leave  to  smend  withoat 

requiring  a  fresh  answer,  to  iiiaert  in  hia  bill  a  prajar  for  to 

injunction,  he  will  not  be  alloivied  to  more  fi»r  an  injaactiaD 

upon  merits  confessed  in  the  answer  to  tha.or%iAal  biU  iQl  dff 

eight  days  are  elapsed^  within  which  the  defendant  nuy  yax 

in  an  answer  to  the  am«aded  bSl  (r).     It  ae^na,  haweYtf, 

that  in  the  Exchequer,  where  a  bill  was  amended  aftar  aninrer, 

by  adding  a.  defendant  only,  it  was  held  that  the   ordinal 

defendant  could  not  answer  the  amended  bill  (ir.) 

If  plaintiff  If  a  plaintiff  requires  an  answer  to  his  amended  billt  he 

LTJeHiTmust  *""**  ^^^  ^^®  defendant  with  a  tubpona  for.  that  purpose (y), 

serve  a  sk6-         in  the  form  required  by  Lord  Brougham's  orders (z),  unless  be 

fKtna\  1^^  upon  exceptions  allowed  or  submitted  to,   obtained  as 

unless  where  ,      ^      ,  ,         i     ,  ,11.1 

he  has  obtained  order  for  leave  to  amend  and  that  the  defendant  may  ansver 

an  order  for         |}|g  amendment  and  exceptions  at  the  same  lima,  ia  which 

defendant  to  ,  .       '^  ,  ,        '         ,         . 

answer  amend-  case  no  new  suopixna  m  necessary  to  be  served  upon  the  on- 

nients  and  ex-  gjnal  defendant(a). 

cepiions  at  ^   _  ,  ^   '  ,,«...•    j 

same  time.  Formerly,  a  subpasna  to  answer  an  amended  mii  laqaned 

personal  service  upon  the  original  as  well  upon  new  deftadaoti 

made  by  the  amendment,  but  by  Lord  Lyndhuiat'a  order,  the 

service  of  a  subpcena  to  answer  an  amended  bill  upon  1he<kA 

in  Court   of  a  defendant  to  the  original  bill  is  nmde  goo^ 

service  (b). 

And  may  either       ^  defendant  may  not  only  answer  an  amended  bill,  bat  he 

answer  or  de-      may  defend  himself  from  tlie  effect  of  the  amendments  bf 

mur  or  p  a  .      j^n^uffer  or  piea(c) ;  as  where  a  plaintiff  amends  his  bill,  aad 

states  a  matter  arisen  subsequent  to  the  filing  of  the  biU,  9Bd 

properly  the  subject  of  a  supplement  bill  or  biM  of  reviver  ((0< 

And   it  has  been  held,  that  a  defendant  may  demur  to.  •» 

amended  bill,  even  though  he  has  previously  put  in  a  demuner 

^  the  original  bill  (e). 

(u)  Orders, 21  December  1831,  H.  (a)  Angerstein  v.  Clarke^  I  Yes. 

(«)  Savery  v.  Dyer,  Amb.  TQ.  J*  ^^^' 

(X)  Gill  ..  Mathew,.  S  A„,t.  879.  (^  ^rf.  »Apnm«^80. 

(y)  Pennington  v.  Ld.  Muncaster,  (^jy  u,i4,.  j  ^tk.  «9, 

1  \e«l.  Pra.  197.  (j)  fiancrofi  r.  Wardour,  2  Brt>. 

(c)  Ord.  21  December  1883,  1.     '  C  C.  GC  ;  2  Dick,  67,  S.  C. 


Digitized  by 


Google 


Of  amending  Bills.  551 

It  is  mAA  thftt  if  a  matter  arises  subsequent  to  the  filing  of   Of  AMwering, 

the  bill,  and  properly  the  subject  of  a  supplement  bill  is  stated    ^>~--^.^ » 

by  amendment,  and  the  defendant  answers  the  amended  bill,  ][™|j^^jjj  *** 
it  IB  teo  late  to  object  to  the  irregularity  at  the  hearing(e);  it  should  be  taken 
has,  however,  been  recently  decided  that  if  a  defendant  by  ^^^S^^r 
bis*  answer  to  an  amended  bill  ckim  the  same  benefijt  that  he  piea« 
ilrould  have  been  entitled  to  had  he  demurred  or  pleaded  in  But  defendaDt 
bar,  he  will  be  entitled  to  the  same  advantage  at  theliearing  ^^JJJ^'"*' 
that  he  would  have  had,  had  he  put  in  a  formal  plea  or  de-  lame  benefit  at 
murrer  to  the  amended  bill(/),  and  that  he  wffl  not  be  pre-  j^^^^^** 
judiced  as  to  costs  by  allowing  the  cause  to  proceed.     And  pleaded. 
in  Milligan  v.  Mitchell(g)^  where  the  amendments  were  in- 
troduced into  a  bill  irregularly,  and  the  defendant,  instead  of 
coming  to  the  Court  by  motion  to  complain  of  the  irregulanty, 
put  in  his  answer,  in  which  he  insisted  upon  the  objection, 
and  reserved  to  himself  the  same  benefit  of  it  as  if  he  had 
pleaded  it  in  bar,  to  which  answer  the  plaintiff  replied,  and 
set  the  cause  down   for  hearing;    Lord   Cottenham,  after 
ordering  the  amended  bill  to  be  taken  off  the  file,  and  all  the 
proceedings  upon  it  to  be  set  aside  as  irregular,  held  that 
although  the  defendants  might  certainly  have  prevented  con- 
siderable delay  and  expense  by  bringing  the  objection  imme- 
diately before  the  Court,  the  costs  ought  to  be  borne  by  the 
plaintiffs. 

The  proper  course,  however,  to  be  pursued  in  general  by 
the  defendants,  where  a  bill  has  been  irregularly  amended,  is 
to  apply  to  the  Court  by  motion  either  to  have  the  amended 
bill  taken  off  the  file,  or  to  have  the  amendments  expunged. 
The  former  motion  is  applicable  to  cases  where  there  has  been 
a  new  engrossment,  the  latter  is  adopted  where  the  amend- 
ments have  been  merely  made  by  interlineation  of  the  old 
record. 


We  have  seen  above  that  in  all  cases  where  the  plahitiff  Ofthe  costs  of 
obtains  leave  to  amend  his  bill  upon  payment  of  costs,  the  *™*''""^*'^* » 
amount  of  costs  to  be  paid  to  each  defendant,  or  set  of  de- 

(e)  Lord  Red.  169,  234.  {g)  1  Mylnc  v.  Craiir,  438. 

(/)  Wray  v.  Hutchinson,  2  M.  &  K.  235. 
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\\\  Vu.MMUu     kovvril  ii  warrant  for  time  t»  w^i^  = 

'  ^  ^Oitth  vwHv^  tliu   Mttftter  maiT  ]kL>\< 

0(  utu'^  t'tir  thut  purpose  a#  lit  tsL  1.  ^ 

Itl)   fukm  mlviiiita<<-€  of  an  oroer  /<• 
ivtimriii^*  II  IVt^nh  anHwer^  to  iBses-t  r 
4i\)uiu'Uan,  ho  will  not  be  alknKitf   t  • 
upon  iiiontM  confuMod  in  the  aaFvisr  t<- 
t«4i*iil  (U>ii  nro  oltt))i(»d,  within  wiurh   ' 
u\  ^\\  MiiHNxor  to  tlio  amended  \all  (^^ 
ihia  III  tUo  lUrh«<|uer,  where  a  biQ  wn- 
l»V  IV ) J 111^  tv  (lofdiulant  oolj,  it  vas 
\(%  t%«ii\tu)ii  otMilil  not  nnswer  tlie  amc-ntU 
*'  I  «»'««•  It  w  yUxwuHi  T\H\\\\\^%  an  answer  to 

lV/."!v\  i.'luu. »»   ***"•*  MoiNo  llio  dot'viuluiit  with  ^rnhpcm- 
..iiu.  4  «m)  u^  \\w  X\h\\\  ivijuiuHl  by  Lord  Brooi^faamV 

'*\"*'  hiu  utHui  ^\ooptionH  allowed  or  aobmit: 

lu  Uu  iiiautuHi  \u\loi  Kki  K4i>0  10  uinond  and  thai  the  dt 
V\'"!*'  **"         I'h*  uuuuUhu^Mt  and  exceptiona  «t  the  pn 
u..v^,t  «uuuvi     v««v^  lu^  now  sHhfHvHa  ia  neceasary  to  bes* 
•»uui    i»uU^       M>»'d  dvtViu|jmtv<0. 

..svuv  uu«w.  I  vuuioilvi  a  jtN^/xvMfi  to  anawer  an  ann 

IKM^mul  «oivu^  \i|M>n  iho  original  as  well  op 
Mi.uU'  bv  llu>  Hinendiiu^nt,  but  by  Lord  Lyn< 
noiMcv  of  a  suf^f^^Hii  to  answer  an  amended  i 
\\s  iVuii   Mf  a  dvlVndant  to  the  original  b 

Aiul  uu\  %u(Uv(       '^  dvUmUut  iiuiy  iH»t  only  anawer  an  amei 
iuA>   dviviul  hiiMHvlf  tWm  tlte  effect  of  the 
doiMmivr  su*  i^U^av^'^^  ^  wliere  a  plaintiff  am< 
kluU'di  a  uii^tU'r  ati«tvu  aubi»equent  to  the  filing     ,* 
|MV|H)ily  lh«  «ub|oot  of  a  aupplement  bill  or  b.     ^     ^ 
Aud   II  hu»  bi'vu  hold,  that  a  defendant  nu    '      ,«  * 
auivudvd  tuU,  «vvu  though  he  has  pfevioualy  p    •   '  ^«  - 
hi  \\w  wt>iiual  bill  (^\  •         . . 

^(«)0tNtvrx.yU\s^*mWlHS1,  II.         («)  Angersteic      *'   ^* 

, .^  luU  V,  M.UK..S  :i  A.KSI.  S7t>.         l^^  ^  J^X 
<  m)  IVuuiu^tou  %\  IaL  MmK-4>kr»        ^,^^  lbi»i;  I  Ai 
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orderifi?  ^ 
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sidenbb  onr  «  '-•^  » 7 

diatelf  Wf«  i»  l,-*  >  ^  . .       "" 
piaintife.  '  ' 

to  app!Tte:st  V-fc,  .'^  "^"^ 
record.  ^  "  -'^■•^t 


'  t^ 


•  -^.^ 


.  order  to  amend  to 
not  be  permitted  to 
oosta  he  has  been 
.arged  with  if  the 
./) ;   and  also  that 
to  great  expense 
•    the   case  made 
iionding  to  strike 
od  by  that  means 
)ned  by  the  part 


.519. 


C<»at8 
of  amending. 


obtain?  L-i,. -SI  VI.V  .^  ,,;  ' 
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of  amendin        ^<^«*Jan^>  who  have  taken  office  copies  or  answered,  is  limited 

^ ^ ^-^    to  20  s.    This  sum  has  long  been  felt  as  veiy  Inadequate  to 

remunerate  the  defendants  for  the  expense  incurred,  and 
rariouB  attempts  have  from  time  to  time  been  made  to  relieve 
them  from  the  effect  of  it,  where  it  has  been  made  the 
means  of  oppression.  In  Lord  King's  time  sach  attempts  to 
vary  from  the  rule  were  made,  and  in  Deggs  v.  Colebrooke{h), 
Lord  Hardwicke  expressed  his  intention  of  considering  how 
to  make  a  defendant  some  amends  for  being  put  to  a  great 
expense,  by  allowing  him  a  more  adequate  compensation  than 
only  20 5.  costs  on  the  plaintiff's  amending  his  bill  after  k 
long  answer  and  other  necessary  proceedings  on  the  part  of  the 
defendant  (i).  But  although  his  Lordship  afterwards  departed 
from  the  rule,  he  never  altered  it  by  any  general  regula- 
tion, nor  was  any  adequate  remedy  provided  for  the  injustice 
to  be  paid  by  frequently  produced  by  adherence  to  it  till  the  new  orders  of 
m'ctuMrwTere  ^  ^^^  ^®'"®  P«>mulgated ;  by  the  29th  of  which  it  is  provided, 
•ach  costs  are      '*  that  where  a  plaintiff  is  directed  to  pay  to  the  defendant  the 

M^d^bv  pla^-  ^^®^  ^^  ^®  ****'»  ^^^  ^®  ^^**  occasioned  to  a  defendant  by 

tiff;  any  amendment  of  the  bill  shall  be  deemed  to  be  part  of  such 

unless  the  defendant's  costs  in  the  cause  (except  as  to  any  amendment 

amendments  which  may  have  been  made  by  special  leave  of  the  Court,  or 

by  special  leave  which  shall  appear  to  have  been  rendered  necessary  by  the 

or  occasioned  by  ^^f^^i^  of  such  defendant),  but  there  shall  be  deducted  from 

defendant  s  own 

default.  such  costs  any  sum  or  sums  which  may  have  been  paid  by  the 

Sums  already  plaintiff  according  to  the  course  of  the  Court  at  the  time  of 
Tcted.^  ^*^      any  amendment  "(it). 

Defendant's  ^7  ^^®  ^^^  order  it  is  directed,  that  when  upon  taxation 

costs  of  amend-  a  plaintiff  who  has  obtained  a  decree  with  costs  is  not  allowed 
deducted  from  ^^®  ^^^  ^^  ^^7  amendment  of  the  bill,  upon  the  ground  of  its 
costs  to  be  paid  having  been  unnecessarily  made,  the  defendant's  costs  occa- 
der'a'decree.'^*     sioned  by  such  amendment  shall  be  taxed,  and  the  amoant 

thereof  deducted  from  the  costs  to  be  paid  by  the  defendant 

to  the  plaintiff(/). 
ments  when    "       ^®  ^*^®  ^^^^  before  that  where  a  plaintiff,  after  the  an- 
they  change  the  gwer  has  come  in,  finds  himself  unable  to  support  his  case  as 
whole  case. 

(h)  1  Atk.  aoe.  (k)  2  Rttss.  App.  3. 

(i;  Beames  on  CosU,  221.  (/)  Ibid. 
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stated,  and  takes  advantage  of  a  common  order  to  amend  to         C:<«<* 

change  the  whole  nature  of  his  Bill,  he  will  not  be  permitted  to    «^ .j       *j 

do  so  without  paying  to  the  defendant  ail  the  costs  he  has  been 
put  tOy  beyond  those  he  would  haye  been  charged  with  if  the 
bill  originally  had  been  properly  framed  (m);  and  also  that 
where  a  plaintiBF,  after  putting  a  defendant  to  great  expense 
in  preparing  to  meet  a  particular  part  of  die  case  made 
by  the  bill,  makes  use  of  an  opportunity  of  amending  to  strike 
out  that  part  of  his  case,  he  will  not  be  allowed  by  that  means 
to  deprive  the  defendant  of  the  costs  occasioned  by  the  part 
of  the  bill  so  struck  out(n). 

(m)  iliil«,p.  517.  (»)  AnU,  p.  519. 
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Against  whom 
Issued. 


Writ  of  Subpoena : 
CHAP.  VII. 

OF    THE    WRIT    OF    SUBPOINA. 


Nature  of  the 
writ; 

why  so  termed. 


Not  issued 
against  the  At- 
torney-general, 


nor  against  peers 
of  the  realm,  in 
the  first  in- 
stance* 


Sect.  I.  —  Against  whom  Issued, 

The  bill,  being  on  the  file,  the  next  step  is  to  sne  out  and 
serve  a  subpcena,  which  is  a  writ  issning  out  of  the  Court, 
and  directed  to  the  party  himself,  commanding  him  to  appear 
(according  to  (he  old  form  of  the  writ)  under  a  certain  penalty 
therein  expressed,  (suhpoena  centum  lihrarum)^  and  answer 
to  the  matters  alleged  against  him.  This  writ  is  frequently 
called  the  first  process  of  the  Court,  but  the  term  process  is 
more  properly  applicable  to  those  proceedings  which  are  sub- 
sequently resorted  to  for  the  purpose  of  compelling  obedience 
to  the  subpcenOf  in  the  same  manner  that  the  term  process  at 
common  law  is  applied,  not  to  the  original  writ,  (which  ia 
that  part  of  their  proceedings  which  answers  to  the  subpcena 
in  equity),  but  to  the  writs  which  are  issued  in  case  the  de- 
fendant, upon  being  duly  warned  to  obey  the  original  writ, 
refuses  to  do  so  (a).  And  it  is  to  be  observed,  that  the  writ 
of  subpcena  differs  from  the  other  writs  of  process,  in  being 
directed  to  the  party  himself ^  whereas  the  subsequent  writs  or 
orders  are  directed,  not  to  the  party  himself,  but  certain  minis- 
terial officers,  commanding  them  to  take  certain  proceedings 
against  the  defendant,  calculated  to  enforce  his  obedience. 

This  writ  must  be  issued  and  served  upon  all  the  parties 
defendant  to  a  bill  (except  the  Attorney-general,  who  being 
an  officer  of  the  Crown,  always  supposed  to  be  present  in 
Court,  is,  as  we  have  seen,  merely  attended  with  a  copy  of 
the  bill),  (6)  before  a  cause  can  be  properly  said  to  be  com- 
menced. It  is  to  be  observed,  however,  that  before  it  is  issued 
against  a  peer  or  peeress,  it  is  necessary  to  procure  in  the  first 
instance  a  letter  missive. 


(a)  S  Bl.  Com.  c.  xix. 


(6)  AhU,  133. 


Digitized  by  VjOOQ IC 


Of  Letters  Miisive.  655 

I«otten  MiMive. 

Sect.  II. 


0/  Letters  Missive, 

The  nature  and  form  of  letters  missive  have  been  before  How  obtaiaed. 
pointed  oat  {b),  and  all  that  remains  now  to  be  done,  is  to 
direct  the  reader's  attention  to  the  manner  in  which  thej  are 
to  be  obtained  and  served* 

The  first  proceeding  for  thb  purpose  is  to  leave  a  petition, 
praying  for  the  letter  missive,  with  the  Lord  Chancellor *s» 
secretary,  who  will  get  the  petition  answered,  upon  which  being 
done  in  the  affirmation,  the  letter  missive  must  be  bespoken 
at  the  same  office  (c). 

The  original  letter,  with  a  copy  of  the  petition,  as  an-  How  served, 
swered,  must  then  be  served  personally,  or  left  at  the  de- 
fendant's place  of  abode  {d).    An  office-copy  of  the  bill  most 
also  be  served  at  the  same  time  with  the  letter  missive. 

And  by  an  order  of  the  28th  November  1783,  persons  Peere  not  bound 
having  the  privilege  of  peerage  are  not  obliged  to  take  or  pay  ^^^Jf^J^  bS 
for  any  other  copy  of  the  biU  upon  their  appearing  thereto  (e). 

It  is  to  be  observed,  that  this  letter  missive  is  only  a  com-  Proceedings  in 
pliment,  it  is  not  process  to  found  proceedinjrs  upon,  and  the  case  of  default 

*    •*  ^        u      1  'jf  \  of  appearance  to 

peer  may  appear  to  it  or  not,  as  he  pleases ;  if  upon  such  service  letter  missive. 

he  appears  it  is  well,  but  if  he  makes  default  a  subpoena  must  Subpcena 
be  awarded  against  him,  because  no  subsequent  process  can  be  ^S^^^  P^e"- 
founded  but  upon  a  contempt  to  the  Great  Seal,  which  is  the 
royal  authority,  and  the  contempt  will  not  arise  from  the 
Chancellor's  letter,  which  is  ex  gratia. 

If  a  peer  of  the  realm  fails  to  comply  with  the  subpoena^  Process  against 
the  subsequent  process  against  him  must  be  by  writ  of  seques-  peers  and  per- 
tration  and  not  by  attachment,  as  in  the  case  of  ordinary  JiWoof  ^ar"" 
persons  (/).  liament. 

(b)  Ante,  p.  601.  («)  Hinde,  83. 

(c)  Hindc,  83.  (/)  Vide  post.  Chap.  VIII. 

(d)  Ibid. 
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Writ  of  Smbpana : 


Form  of  Um 


Form  of,  accord- 
ing to  the  old 
practice 


According  to 
the  present 
practice. 


Sect.  III. 
0/  the  Form  of  ike  Writ. 

A  suhpcena  (as  we  hare  seen")  is  a  writ  issaed  in  the  name 
of  the  Xing',  and  directed  to  the  defendant  in  the  suit ;  and, 
according*  to  the  antient  temi,  it  commanded  and  strictly  en- 
joined the  defendant,  that  laving  ail  other  matter  aside,  and 
notwithstanding  any  other  excuse,  he  should  personally  appear 
before  his  Majesty  in  his  Court  of  Chancery,  on  a  certain  day 
therein  specified,  wheresoever  it  shall  then  be,  to  answer  con- 
cerning those  things  which  shall  be  then  and  there  objected  to 
him,  and  to  do  further  and  receive  what  the  said  Coort  shall 
have  considered  in  that  behalf:  and  this  the  defendant  was 
warned,  that  he  might  in  no  wise  omit  under  the  penalty  of 
one  hundred  pounds. 

The  form  of  subpcena,  as  now  issued  in  pursuance  of  Lord 
Brougham's  orders,  is  as  follows  (g) : — 

•'  William  the  Fourthy  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King^  Defender  of 
the  Faith.  To  X.  Y.  greeting.  We  command  you  [and 
every  of  you^  where  more  than  one  Defendant'\y  that  within 
[four  daySy  if  a  town  cause,  or  eight  daySy  if  a  country 
cau6e']f  after  service  of  this  writ  on  you,  exclusive  of  the  day 
of  such  service  ;  laying  all  other  matters  and  excuses  aside, 
you  do  cause  an  appearance  to  be  entered  for  you,  in  our 
high  Court  of  Chancery,  to  a  Bill,  [or  as  the  case  may  be, 
"  an  Information  "]  filed  against  you  by  A.  B.  [and  others, 
or  another],  and  that  you  do  answer  concerning  such  things 
as  shall  be  then  and  there  alleged  against  you  ;  and  observe 
what  our  said  Court  shall  direct  in  this  behalf,  upon  pain  of 
an  attachment  issuing  against  your  person ;  such  other  pro- 
cess for  contempt  cu  the  Court  shall  award.  Witness  ourself 
at  Westminster,  the  — —  day  of  in  the    .     ■ 

year  of  our  reign*'* 

(g)  Ord.  2l8t  Dec  1*833. 


Digitized  by  VjOOQ IC 


Of  the  Farm  of  the  Writ.  557 

The  following  memorandum  is  directed  to  be  placed  at  the     Ftofrm  of  the 
foot  of  the  writ : — "  Appearances  are  to  be  entered  at  the         Wnt. 
Six  Clerks*  Office^  Chancery-lane^  London.*' 

The  alteration  which  has  been  thus  made  in  the  form  of  the 
writ,  appears  to  have  been  suggested  by  the  report  of  the 
Chancery  Commissioners  of  the  28th  February  1826;  pro- 
position 1  &  2y  which  recommended  that  the  form  of  thb  writ 
should  be  altered,  and  the  writ  so  formed,  as  upon  the  face  of 
it,  distinctly  to  inform  the  party  upon  whom  it  is  served,  what 
he  is  really  required  to  do,  and  what  will  be  the  consequence 
of  his  disobedience. 


According  to  the  old  practice,  generally  speaking,  all  sub-  Day  of  return. 
pcenas  were  returnable  in  Term-time  only ;  but  a  plaintiff,  in  a 
town  cause,  (that  is  where  a  defendant  resided  in  London,  or 
within  a  certain  distance  from  it),  was  entitled  to  a  particular 
privilege,  enabling  him  out  of  term,  upon  an  allegation,  sup- 
ported by  affidavit,  that  a  defendant  lived  in  London,  or  within 
ten  miles  thereof,  to  obtain  an  order  for  a  subpoena  to  appear  and 
answer,  returnable,  as  it  is  technically  called  "  immediately  ; " 
which  abbreviated  the  ordinary  return,  and  relieved  the  plain- 
tiff from  the  necessity  of  waiting  till  the  following  term  (A)« 
The  Commissioners  for  inquiring  into  the  practice  of  the 
Court,  adverting  to  the  increased  facility  of  communication 
which  now  subsists  between  the  various  parts  of  the  kingdom, 
thought  it  unreasonable  that  any  distinction  should  prevail 
between  town  and  country  causes,  in  thi's  respect;  and  accord- 
ingly, among  the  alterations  which  they  proposed  in  their  report, 
they  suggested,  that  every  plaintiff,  whether  in  a  town  or  coun- 
try cause,  should  at  all  times  be  at  liberty,  without  order,  to 
sue  forth  a  subpcena  to  answer,  returnable  on  a  day  certain, 
either  in  Term-time  or  vacation.  This  recommendation  of  the 
Commissioners  was  only  partially  adopted  in  Lord  Lyndhurst's 
orders,  which  merely  enabled  the  plaintiff  to  obtain  an  order 
for  a  subpoena,  returnable  immediately,  without  affidavit  (i) ; 

{h)  Cbao.  Report,  1820  -,  Ezpla.        0)  Ord.  3  April  1828 ;  1. 
natory  Papers,  prop.  1. 
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Form  of  the     but  the  form  prescribed  by  Lord  Brougham's  ordem  appears 
^     ^"^*  fully  to  carry  into  effect  the  propoettion  of  the  Ooinmistioners 


in  this  respect,  by  making  all  subpeenas  ad  respomdend ;  re- 
turnable, not  immediately,  but  within  four  days,  if  the  cause 
be  a  town  cause,  or  eight  days  if  a  country  ca«n;  a/><r  the 
service  of  the  writf  exclusive  qf  the  day  of  0ermee» 

By  this  judicious  alteration  in  the  form  of  the  'writ  much  of 
the  obscurity  which  was  occasioned  by  it  as  originally  framed, 
has  been  removed  ;  and  the  defendant,  upon  whom  it  ift  served, 
is  now  distinctly  informed  by  the  writ  itself,  of  whut  he  ie 
really  required  to  do,  and  what  will  be  ^e  eoasequenoe  of  his 
disobedience. 

It  will  be  observed,  that  in  the  old  forms  of  the  writ,  notiuag 
was  stated  as  to  the  day  upon  which  the  defendant  was  to 
appear  in  consequence  of  it ;  this  was  generally  specified  by 
indorsement,  if  it  included  only  one  defendant,  and  if  there  were 
more  defendants  than  one,  in  what  were  termed  the  labels^ 
(which  were  slips  of  parchment  attached  to  the  writ,  in  order 
that,  when  there  were  more  defendants  than  one  included 
in  the  same  subpcena,  they  might  be  torn  off,  and  served  upon 
such  of  them  as  were  not  served  with  the  writ  itself):  the 
day  of  appearance  now  appears  in  the  body  of  the  writ.  Tlie 
names  of  the  party,  at  whose  suit  the  subpcena  is  issued,  and 
the  nature  of  the  proceeding  which  the  defendant  is  called 
upon  to  appear  to,  are  now  also  inserted  in  the  body  of  the 
writ ;  whereas  formerly  these  matters  were  only  mentioned  in 
the  label,  and  by  indorsement  on  the  writ(^). 

The  defendant  is  also  informed,  by  the  memorandum  at  the 
foot  of  the  subpcma,  of  the  proper  place  to  which  he  is  to  go, 
for  the  purpose  of  entering  his  appearance,  in  case  he  wishes 
to  do  so  in  person. 
lodonemeDt.  By  the  third  order  of  the  21st  December  1833,  the  indorse- 

ment of  the  writ  must  contain  the  name  or  firm,  and  the 
place  of  business  or  the  residence,  of  the  solicitors  or  solicitor 
issuing  the  subpoena ;  and  where  such  solicitors  shall  be  agents 
only,  then  there  must  be  further  indorsed  thereon  the  name  or 
firm,  and  place  of  business  or  residence,  of  the  principal  soli- 
citor or  solicitors. 

(k)  Hinde,  78. 
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By  the  ancient  piactiee  of  the  Court,  tke  names  of  three  Form  of  tfao 
deiendanta  might  he  iaierted  in  the  same  subpcena^  huaband  ^"^  . 
and  wife  being  aooounted  hut  aa  one(/) :  and  to  each  wiit  Three  defend- 
eontaining  more  namea  than,  one,  there  waa  a  lahel  for  each  ^jjjj^^j  ^J*'* 
additknal  naaie  (m).  This  label,  aa  we  hare  Been,:waB  added  gubptena. 
for  the  convenience  of  service  of  the  writ,  which,  in  ordinary 
casea,  waa  effected,  wh^ e  there  were  more  de&ndantt  than 
one>  by  showing  th%subpGtna  and  delivering  a  label  to  the  two 
first,  and  leaving  the  writ  itself  with  the  last,  or  at  hia  dwell* 
ing-honse  (n).  This  method  of  aenrice,  however,  was  found 
to  be  firequently  productive  both,  of  inconvenience  and  ex- 
pense, for  it  often  happened  that  one  or  both  of  the  two -first- 
d^endants  could  not  be  found  so  as  to  be  personally  served, 
before  the  return  of  the  subpctna,  in  consequence  of  which  the 
plaintiff  was  put  to  the  delay  and  expense  arising  from  the  ne* 
cessity  of  suing  out  a  new  writ.  To  remedy  this,  it  was  pro* 
posed  by  the  Commissioners,  that ''  a  writ  of  subpoena  should 
be  sued  out  for  each  defendant,  and  that  the  costs  of  all  such 
writs  should  be  costs  in  the  cause.  '*  (o)  This  proposition  wes 
carried  into  effect  by  Lord  Lyndhurst's  orders  (/?);  but  the 
practice  of  allowing  three  names  in  each  subpoena  has  been 
restored  by  Lord  Brougham's  orders  (g),  by  which  it  has  been 
oidered  ''  tiiat  every  subpoena  other  than  a  subpoena  duces 
tecmm,  aball  contain  three  names  where  necessary  or  required ;  *' 
and  the  inconvenience  alluded  to,  as  arising  under  the  old 
practice,  haa  been  obviated  by  tlie  new  form  of  the  writ,  and 
the  method  of  service  directed  by  those  orders.  The  names 
of  huaband  and  wife  are  considered  but  as  one  name  under  the 
new  practice,  as  well  as  under  the  old. 

Care  must  be  taken  in  making  out  the  subpoena  that  there  Mistakes  in  the 
be  no  mistake  in  the  form  of  the  writ,  for  if  there  be  any,   ff^^fpfipw  i 
and  a  defendant  discovers  it,  he  may  take  advantage  of  such  how  taken  ad- 
mistake;  and,  if  prosecuted  for  want  of  appearance,  he  may  ^"**8*  ^ ' 
refer  the  subpoena  for  irregularity,  and  obtain  costs  (r).     If,  jjJj^^SjjyreM^ 
however,  in    the   interval,  between  the  time   of  suing  out  rice. 

(0  Prac.  Reg.  400.  (p)  Ord.  3  April  1828 ;  2. 

(m)  Ibid.  (f )  Ord.  21  Dec.  183S ;  6. 

(n)  Ibid.  401.  {rj  1  Harr.  98. 
(0)  Cha.  Report,  1826 ;  S9  Prop. ). 
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Formof  tbe     the  subpcena  and  tb»  •erviee  of  it,  Ike  pMnliff-AietrM* 
^"^  any  mistake  or  error  in  tlio  names  of  tlie  paiiieiy  lief  irik/ 

correct  it,  and  have  the  writ  resealed  upon  pajnieiil*tii-lAke 
clerk  of  the  Subpeanft-oSce  of  a  feoof  otto  •liiHi^^'^aial^at 
the  same  time  having  a  oorrectod  jirmdp0  of  ««cli^>l<i%MnMv 
marked  ''  altered  and  reaoaied,"  and  aignod  wiai«tlwfiAdfci'Mta<i 
address  of  the  aplicitor  or^olipitois  wiitigettt.dKisani^l^)!''*^ 
Infant  not  bap-  M  vn^  he,obs«nfiod  in  thin  place,  Ihat  uPheNMan  luAtir^nni'* 
tized,  how  de-  boTA  peodiog  a  Buit,.  9pd\  the  paroMlB,  ui  4rdw  in  faitifrpo«» 
difficulties  in.  the  plaintifiTa  way,  refiitod  to  hMBhei^utf^H^^ 
an  Qrder  J^ras  made  that  alM  -abodld  bo  dnei4Hoi»'^yth» 
mbpcena  as  the  youngeat  female  duld  o€  heniklller'amf' 
mother  (0*  •        '  ' 


scribed* 


n^aESf» 


Sect.IV.  ' "  "*•  •  -^  "' 


How  Sued  out,      To  obtain  a  subpcnui,  the^Mfc  propep^HP^flr  AmMipfietM^ 
and  lasqe^i.      ^aa  to  leave  a  pracipe  or  the  wtipawi^.ipeloi  atotif  Mifaiiaii  ' 

Under  the  old      ^^'^^>.  '^^  ^**«  following  fomji; .  V>J|^  i#  ^4tw6ryw:: .  V  AJpMMl . 

practice.  A\  B.,  CD.,  E.F.  to  appear  in  CjNllw<«ir//f«iiiMi*t^*e' 

23d  January,  at  the  suit  of  G.iT.,  [o^  6^ A*  tai  ■aaJWfy^r^' 
others].  This  precipe  might  be  made  e«i|  lettei  t^F^ke  «iirk 
in  Court  or  the  solicitor  (u),  (who  pat  Imp  aame  at^'^Hie 
bottom  of  it,)  and  was  the  authority  inpopi  wbifih  iSb»twkfmm 
was  made  out  and  sealed.  The  prtfcyi^'kariagbeai'liilyAe 
Muhposna  was  then  made  out  by  the  ^£bier<.af -AeifiriiiiMM^ 
officio,  who  got  it  sealed  with  the  Great  8pal  m,  fiie  n— ■>  way. 
After  which  the  subptena  was  left  ^t  the^doA  m  GDue'a^Mat 
by  the  bag-bearer  of  the  office,  or,  if  l^^isfA^  ky  jlke>aoikilBr, 
it  remained  in  the  office  uatil  he  sonti  for  it  i(a)« 

A  material  alteration  has,  however,  beea  ooenieaBdiBtbe 
~    practice  with  regard  to  the  suing  out  ttud  piopaiing  Hm  9u^ 

(«)  Ord.  21  Dec.  183S  j  7.  (u)  1  Hair.  07. 

(t)  Eley  p.  Broughton,  2  S.  &  S.        (x)  Ibid.  97. 
188. 
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kf  dub  Cemt  tt  Ck9M»rj  hj  the  statute  Untot^new 
3  A  4Wai,4,  C.94,  Mid  ihA  orders  promulgiited  under  ito  f^^"""^  _. 
•Mlheditf  • 

Bj  ih»  aijrt  seetiiNi  of  tbe  Aet,  it  is  entcted,  *'  that  the 
petewtio  of  the  SnhpsBaaogee  siieil  IbflSmith  proride  a  seal, 
la  soeh  6nm  aad  with  svch  improssion  as  the  Lord  Chancellor 
iAkall  iffmwe  of;  and  thai  the  Lord  Chaneellor  for  the  time 
htimg  wmf  caiHO  snch  seal  or  impression  to  be  raried  from 
tiaM  to  tiam  as  to  him  may  seem  fit;  and  that  any  person 
desiiooa  of  issniag  a  writ  of  sudponMt,  snch  as  has  been 
heietafoio  issued  by  sadh  patentee^  may  prepare  each  sub- 
pmmUi  and  prseent  the  same  for  sealing,  and  the  same  shall 
henceforth  be  an  open  writ,  and  either  in  the  present  form,  or 
in  any  other  form  which  the  Lord  Chancellor  may  from  time 
to  time  direct ;  and  snch  writ  shall,  upon  presentment  thereof 
for  that  parpose>  be  forthwith  sealed  with  snch  seal,  and  shall 
hare  the  same  force  and  yalidity  as  a  writ  of  tubpcma  now 
has  when  sealed  with  the  Great  Seal." 

In  porsnance  of  tho  abore  section  o(  the  Act,  it  has  been  s^Jtptaia  made 
prorided  by  the  orders  of  the  2Ut  December  1833, ''  that  all  ^I'lj^^i^"^' 
wiiH  of  M^Aptma  in  this  Comi  shall  be  prepared  by  the  soli- 
cites  of  tiie  party  reqoMi^  the  same,  and  that  the  seal  for 
\  iSbtt  same  dmll  be  marked  or  inscribed  with  the  words 
99  Qianeery  :*'  and  stich  writs  shall  be  in  the 
i  at  the  foot  of  the  orders,  or  as  near  as  may 
be,  with  sadi  aheratioBS  and  Tariations  as  circnmstances  may 
Te^airs.**  The  seoond  order,  however,  directs  that  a  precipe  in 


the  nso^  form,  and  containing  further  the  particulars  therein-  butmrqwmvtt 
afltor  mtotioaM  (as  to  the  names  and  raidences  of  the  soliciton  ^^^^^  *^ 
issning  tiie'same),  fldudl  in  all  cases  be  delivered  and  filed  at 


denoet  oftoli- 


the  SnhpoBna-poSoe.    The  particnlara  required,  with  regard  to 
the  names  and  residences  of  the  solicitors  issuing  the  writs,  are, 
*'  that  the  name  or  firm,  and  the  place  of  business  or  residence  ni 
of  the  solicitor  or  solicitors  issuing  a  suhpana.  shall  be  indorsed 

CttOfS  or  MBOlS 

thereon ;  and  that  where  snch  solicitors  shall  be  agents  only,  xo  be  iadoncd. 
then  there  shall  be  further  indorsed  thereon  the  name  or  firm, 
and  place  of  business  or  residence  of  the  principal  solicitor 
<Nr  solicitors/' 

▼OL.  X.  o  o 


Digitized  by  VjOOQ IC 


562 


Writ  of  Subpctm : 


Under  the  new 
Practice. 


Of  mistakes  in 
the  prtbcipe. 


No  tuhpana  to 
be  issued  till 
after  bill  filed ; 

except  in  in- 
junction  cases. 

f^ertificate  of 
filing  bill  not 
necessary. 


Six  Clerk  not  to 
antedate  lulls. 


Elaintiff  issuiog 
iubpetna  before 
bill  filed  maj 
retain  it  on  pay- 
nent  of  defend* 
ant's  costs. 


In  consequence  of  the  above  Act  of  Parliament  and  order, 
the  practice  now  is  for  the  solicitor  of  the  plaintiff  to  prepare 
the  subpana,  and  to  leave  it,  together  with  the  pnBdpe,  as 
above  directed,  at  the  Sabpcena-office  to  be  sealed ;  and  the 
precipe  being  the  authority  for  the  sealing  of  the  writ,  is  filed 
in  the  office. 

Care  must  be  taken  in  the  case  of  the  praeipe^  as  well 
as  of  the  writ,  that  no  mistake  is  made  in  it,  either  of  the 
parties'  names,  plaintiff  or  defendant,  or  in  the  return,  for  any 
such  mistake  will  vitiate  the  writ  (y). 

By  statue  4  Ann,  c.  16,  no  subpoena  or  other  process  for 
appearance  shall  issue  till  after  the  bill  is  filed  with  the  proper 
officer,  and  a  certificate  thereof  brought  to  the  Subpoena-office, 
except  in  cases  of  bills  for  injunctions  to  stay  waste^  or  to  stay 
suits  at  law  commenced  (x). 

In  consequence  of  this  Act,  it  was  formerly  the  practice, 
after  filing  the  bill,  to  procure  a  certificate  thereof  from  the 
Six  Clerk  in  the  cause,  and  without  such  certificate  no  ^it^^pcmay 
except  in  injunction  cases,  could  be  issued  (a).  That  pmctice 
has,  however,  been  discontinued,  and  the  stibpcma  may  now 
be  sealed  and  issned  without  any  such  certificate. 

It  is,  however,  quite  irregular  to  issue  a  subpcma,  except  in 
the  cases  specified  in  the  Act,  until  the  bill  is  on  the  file ;  and 
if  a  plaintiff  does  so,  it  b  at  risk  of  costs  {b) ;  for  if  a  de> 
fendant  be  served  with  a  subpcena,  and  before  the  return  he 
instructs  a  clerk  in  Court  to  search  if  any  bill  be  filed,  and  it 
i4>pears  that  no  bill  is  filed,  he  may  apply  for  costs,  unless  it 
be  an  injunction  cause  (c). 

It  was  in  order  to  check  a  practice  which  fiannerly  pe- 
vailed  for  the  six  clerks  to  antedate  the  IhUs,  that  the  order 
before  referred  to  {d)y  **  that  no  Six  Clerk  presnme  to  antedate 
any  bill,  was  promulgated  (e)." 

It  is  to  be  observed,  that  although  a  plaintiff  issuinig  a  sub- 
pcena  before  hill  filed,  does  so  at  the  risk  of  costs,  he  may 
nevertheless  obtain  an  order  to  retain  his  bill,  upon  paying  the 
defendant  his  costs  out  of  pocket  (/). 


(y)  1  Turn.  &  V.  105. 
(t)  Hind.  76. 
(a)  Ibid.  77, 
{b)  Ibid.  76. 


(c)  Ibid.  77. 

(d)  Ante,  608. 

(e)  Beame's  Ord.  168. 
(/)  1  Turn.  &  V.  104. 
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In  cases  whktfi  are  within  the  exception  in  the  Act,  that  ia  An  iajiractlni 

to  aay,  where  the  bill  prays  an  ityunctioii,  the  bill  need  not  be  os'iZ^'^i}^ 

on  the  file  before  the  return  of  the  su^pofna{ff);  and,  as  the  tbeopeniDgof 

clay  of  the  retam  does  not  expire  till  twelve  o'clock  at  night,  mmi^b^Xr^^ 

(after  the  office  is  closed)  it  is  considered  that  the  bill  is  in  time  return. 
if  it  be  on  the  file  at  the  time  cff  opening  the  office  the  follow- 
ing morning. 


Sect.  V, 
Of  Service  of  the  Subpcena, 


All  tuhpetnas  must  be  senred  before  the  last  day  of  the  within  what 
term  next  following  the  term  or  Tacation  in  which  it  is  sued  time. 
oat  (A).    And,  it  is  to  be  obserred,  that  service  on  a  Sunday  is 
not  good  service  (t) ;  so  that  where  the  last  day  of  the  term  is  Not  good  on 
on  a  M<mday,  the  writ  must  be  served  befbre^  twelve  o'clock  on  ^^^y* 
the  Saturday  night  preceding.    The  service  of  a  tubpana  is 
oither  ordinary  or  extraordinary. 

Ordinary  service  is  effscted  by  serving  the  party  with  the  Oidinary  wr- 
wiit  personally  y  or  by  leaving  it  at  hie  dyjelUng-hofue^  or  ^<^ 
OBoal  place  of  abode.    According  to  the  now  orders,  personal  Penonal. 
•ertice  is  to  be  effected  by  ddivering  a  copy  of  the  writ  and 
of  the  indorsement  thereon  to  the  person  served,  and  at  the 
same  time  producing  to  him  the  original  writ  (A). 

Personal  service  upon  an  infant  may,  as  we  have  seen,  be  Upon  infants. 
eflected  in  the  same  manner  as  service  upon  adults,  though  if 
the  infont  cannot  be  got  at,  the  writ  may  be  served  upon  his 
ftkther  or  mother,  or  other  guardian  or  person  having  the  care 
of  it«  Such  service,  however,  ought  to  be  warranted  by  a  pre** 
vioos  order  of  the  Court  (/). 

Service  upon  a  married  woman  may  be  effected  by  serving  on  toe  covert 
her  huiriband  (m);  and  it  seems  that  service  on  the  wile  was 

(£)  Ibid.  104.  (k)  Orden.  21  Dec.  183S  ;  Ord.  4. 

(ft)  Olden,  ai  Dec.  188S  •,  Ord.  7.  (^l)  AnU,  220. 

(t)  Madueth  v.  Nicholson,  I  Newl.  ( m)  Ante,  216. 
Prac.66. 
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Writ  of  Suhpana : 


OnKnaiy  Ser* 

▼ice. 


Upon  bttilMiid. 

Wliere  suit  re» 
lates  to  wife's  se- 
parate property. 

Service  on  cor* 
poration. 

At  the  dwelling- 
house. 


Copy  may  be 
left 

MvttlwMtha 
plflbe  4>r  vMnI 
refiAe<io«ttthe 


Sfoif  inctae 
of  a  Member  of 
Pulfunent* 


ander  tho  old  pnkstice  good  Borvicaon  the  huftband,  if  done  by 
lenying  ihe  hodj  of  tbe  .subpama  with  her  at  hor  hubtod's 
dwelUng-house  {») ;.  w^ier  the  firMent  practice,,  theroforai  8e^ 
yice  of  a  copy  ^  Uie,wri^.upoa  the  wife  at  heir  )nu^>^'* 
dwi^ng•>hou^e  will  be^^^ood  serYice  upo^,the  huahajid. 

When  the  hill  relates  to  the  wife'a  separate  estate^  aad  tbs 
hushaad  is  adbneadi  th»  subpana  may  be  served  upqa  the  wife 
aloae  (o). 

If  a  biU  be  filed  against  a  corporation,  the  process  must  be 
served  upon  some  one  of  the  members  (^). 

Where  a  9ubpcena  was  served  at  the  dwelling-house  of  the 
party,  it  was  formerly  necessary  to  leave  the  body  of  the  writ 
itself  with  some  one  of  the  family  there  ;  but  now  it  is  ordered, 
that  in  all  cases  where  a  subpoena  might  formerly  have  been 
served  by  leaving  the  body  thereof  at  the  party's  dwelling- 
housoy  or  otherwise  than  personally,  it  shall  be  suficient  to 
leave  a  copy  of  the  suhpi»na  with  the  person  upon  whom  it  ii 
served,  pioducing  the  original  writ  to  auch  person  (g). 

Service  at  the  dwelling-house  to  be  good^  without  speciti 
ordef  y  must  be  at  the  place  where  the  defendant  actually  resides, 
and  the  mere  leaving  the  writ  or  the  copy  at  a  defendant'! 
ordinary  place  of  business,  if  he  does  not  reside  there,  will  not 
be  gfH>d  service ;  and  therefore  where,  under  the  oU  practice, 
a  tubpama^  returnable  immediately,  was  moved  for  upon  s£« 
davit*  stating  that  the  defendant  lived  at  Epsom,  but  that  he 
had  chambers  in  the  Temple  and  resided  there.  Lord  Thoilaw 
said  that  as  it  did  not  appear  that  his  place  of  abode  was  io 
the  Temple  he  could  not  make  the  order(r).  Where,  hew- 
ever,  a  Member  of  the  House  of  Commons  having  a  house 
at  Southampton  and  no  town  residence,  was  served  with  a 
McipcBfia,  returnable  inunediately,  at  a  friend's  house  in  Lon- 
doii«  with  whom  he  was  upon  a  visit,  and  for  default  of  ap- 
peamace  a  sequestration  had  been  awarded,  and  a  motion  wts 
mUdetiM  the  instance  of  the  defendant  to  set  asjde  the  seques- 
tration for  irregularity.  Lord  Thurlow  said  he  could  not  suppose 
tKtit  !the  defendant,  a  Member  of  Parliament,  during  the  ses- 

(n)  Ante,  817.  (q)  Orden.  SI  Dee.  ISai ;  Old.  t 

io)  Ibid.  (r)  ^-^  V.  Shair,  Hiad.  M. 

(p)  Hi^.  67. 
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sfdfl  bf  P^iihttie&t  had  no  town  reBid^nce,  or  that  tihe  rofeidenee  Ordinaiy  te« 

abote  stated-  should  not  be  taken  as  %  residence  qtoad  the  ^^' 

defendant;  whose  dotj  it  was  to  attend,  and  actdally  did 

attend;  the  House,  and  therefore  refused  to  grant  the  motion.      ■-,.  . 

And  so  where  a  letter  missive,  and  snbsequently  a  subposna;  Semoe  at  tlie 

had  heen  serred  at  the  town  residence  of  a  Peer  dnHngthe  p^'^^"^^^* 

sftthig  of  Parliament,  Lord  Thurlow  appears  to  hate  hisenof  abroad  good 

opinion  that  it  was  good(«),  and  in  a  recent  case  whefe  a 

letter  missiye,  and  afterwards  a  subpcena^  had  been  serred  at 

the  town  residence  of  a  Peer,  who  at  the  time  was  abroad, 

and  aftefwards  an  order  nisi  for  a  sequestration  was  issued, 

the  Vice-Chancellor  refused  a  motion  to  discharge  the  order 

mdy  and  his  Honor's  decision  was  confirmed  by  the  Lord 

Chancellor  (Lord  Brougham)  (f).  ^ 

Formerly,  where  the  defendant  was  a  Member  of  the  House  —Of  a  Member 

of  Commons,  service  at  his  dwellincr  was  the  most  convenient  if  ^*  House  oC 

^  Cominoiis* 

and  most  usual  way  of  serving  him,  because,  previoosly  to 

the  47  Geo.  3,  c.  40,  the  service  of  the  writ  upon  a  Member 

of  the  House  of  Commons  was  accompanied  by  an  office  copy  ?J**?*  •J?",* 

of  the  bill,  signed  by  the  proper  Six  Clerk  or  his  deputy.  Houm  ^  Cm* 

The  above  statute  has  however  dispensed  with  the  necessity  mom  need  not 

be  accompanied 
of  this  proceeding.  by  a  copy  bill. 

It  shoold  be  observed  that  if  there  be  any  irregularity  in  the 

service  of  the  tuhptJBnay  the  defendant,  if  he  means  to  avail 

hfmself  of  the  oljection,  should  not  appear,  as  by  so  doing  h# 

Will  waive  the  irregularity.     He  should  move  to  discharge  the 

attachment  when  it  issues  (u). 


Where  a  subpcena  cannot  be  served  by  either  of  the  ordi-  ExtraorduMny 
netry  methods  before  pointed  out,  extraordinary  means  may  ■«"^«*- 
be  resorted  to.     Such  service,  however,  ought  in  general  to  Pwviouaoider. 
be  warrantied  by'k  previous  order  of  the  Court,  though  MMno'' 
tim^  where  an  extraordinary  service  has  been  e0bcted  the 

(<)  Attoroey^^ifieial  «•  Sari  of  tacbmeat,  that  be  Bhoul4  en|er  bis 

Stamford,  2  Bicl.  744.  appearance  with  the  Kegistrar,  which 

(1^  Thomai  v.  Earl  of  Jersey,  2  can  only  be  done  on  his  entering  into 

M.'&  K.S06.  an  undlertaking  that  thb  seij^ant-at- 

(tt)  Bound  e.  Wells,  8  Mad  434.  arms  shall  be  sent  against  him  incase 

It  seems,  however,  to  be  necessary,  be  shall  be  found  in  contempt.    Fufa 

before  he  moves  to  discbarge  the  at-  pott.  Chap.  X.  of  Appearance. 

GO  3 
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Writ  of  Subpcena : 


Extraordmaiy 
Service. 


Not  necessary 
when  it  can 
afterwards  be 
proved  that 
njjfpottm  cane 
to  defendant's 
hands ; 

or  that  he  was 
in  the  house  at 
the  time; 

or  bad  notice ; 


In  general  pre- 
vious order  is 
neceaaaiy. 


Service  upon 
prisoner. 

At  the  suit  of 
th«  Crown. 


Court  have  considered  it  to  be  good;  thus  where  A.,  who 
served  the  subpcena^  deposed  that  he  hux^  the  same  upon  B.'m 
door,  and  within  half  an  hour  after  saw  him  abroad  with  a 
^it  in  his  hand,  which  he  supposed  to  be  the  subpcenat  an 
attachment  waa  awarded,  and  B»  committed  to  the  Fleet  for 
his  non-appearance  (z)  ;  and  it  has  been  held  good  senrice,  if 
a  person  keeps  the  door  of  his  house  shut,  and  refuses  to  open 
it,  to  leave  the  writ  under  seal  hanging  upon  the  door  of  the 
house,  or  to  put  it  into  the  house  under  the  door,  or  within 
the  windows ;  but  none  of  these  are  good  service,  unless  it 
can  be  proved  that  such  subpcena  afterwards  came  to  the 
defendant's  hands,  or  he  was  in  the  house  at  the  time,  or 
had  notice  of  it ;  as  where  a  plaintiff  made  oath  that  he  had 
heard  the  defendant  confess  that  he  had  been  served  with  a 
subpcena^  but  had  not  appeared  (5f).  And  so  where  a  penon 
made  oath  that  he  showed  and  offered  to  deliver  the  sulqxfena 
to  the  defendant,  but  that  he  refused  to  accept  it,  and  did  not 
appear,  an  attachment  was  issued  (z). 

In  general,  however,  if  an  extraordinary  service  is  neoes- 
sary,  the  safest  course  is  for  the  plaintiff  to  apply  in  the  first 
instance  to  the  Court,  by  motion,  supported  by  affidavit  stating 
the  circumstances,  for  an  order  that  the  particular  mode  of 
service  required  may  be  good  service*  Orders  of  this  nature 
have,  as  we  have  seen,  been  granted  where  infanta  have  been 
secreted  or  kept  out  of  the  way,  so  that  they  could  not 
be  personally  served  (a);  and  the  Court  has  .ordered  that 
leaving  a  subpcena  with  the  turnkey  of  a  prison  shall  be  good 
service  on  a  prisoner  at  large,  though  if  the  defendant  had 
been  a  close  prisoner  such  service  would  be  good  without 
order  (i)*  With  reference  to  this  case,  it  is  to  be  observed, 
that  no  process  can  be  served  upon  a  prisoner  cenmiitted  at 
the  suit  of  the  Crown  without  leave,  though  if  he  haa  onoe 
appeared  you  may  go  on  against  him(c).  In  a  case  before 
Lord  King,  where  an  application  was  made  that  service  of  a 
subpcena  on  the  turnkey  of  Newgate  might  be  good  service 
upon  a  prisoner  who  had  been  committed  to  that  prison  for 


(a)  Kickers  v.  Slileman,  Gary, 
67. 

(y)  Waters  r.  Bird  ;  How  v. 
lUluddock,  Gary,  104. 115. 


(s)  Paris  v.  Thomas^  ibid.  1S4. 

(a)  AnU,  29». 

(ft)  Hind.  85. 

i^c)  Anon.  Mas,  29T, 
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thuider,  of  wldch  be  had  been  indicted,  ftnd  a  epecial  verdict  ^"l^"'^ 

found,  but  not  argaed,  bia  LdTdBbtp,  as  one  of  the  commk-   • ^ ^ 

aiooen  of  oyer  and  terminer  before  whom  he  was  tried,  made 
an  Older  that  the  keeper  of  Newgate  should  admit  the  plain- 
tiff's solicitor  to  serve  the  process  upon  the  prisoner  («{). 

Upon  the  same  principle)  where  a  defendant  has  quitted  At  defendant's 
his  residence  and  cannot  be  foimd,  orders  have  been  made  X^T^** 
that  service  at  his  last  place  of  abode  may  be  good  service  (e), 
and  in  Sir  William  Pulteney  v.  Shelton{f)y  an  order  was 
obtained,  upon  motion,  that  service  at  the  last  place  of  abode 
of  the  defendant's  wife  might  be  good  service. 

It  seems,  however,  to  be  necessary,  where  service  is  to  be  Not  good 

made  at  the  defendant's  last  place  of  abode,  that  the  de-  h^*^fded°tbere 

fendant  should  have  resided  at  such  place  within  the  period  within  a  year. 

of  twelve  months  before  the  service  of  the  writ ;  and  where  a 

writ  was  served  at  the  defendant's  last  place  of  abode  under 

an  order,  and  it  appeared   afterwards  that  he  had  left  his 

lodging  above  a  year  before,  the  Court  held  that  the  service 

was  not  good(^). 

The  Court  has  permitted  service  of  a  subpasna  to  be  made  By  sending  it 
by  sending  it  under  cover  to  the  person  to  whom  the  de-  "°  *'  *^°^*'* 
fendant  had  directed  his  letters  to  be  sent;  thus  where  a 
defendant  had  formerly  frequented  a  certain  public-house,  but 
had  not  been  there  for  six  months,  and  had  concealed  himself 
to  avoid  his  debts,  and  had  written  to  the  plaintiff  upon  the 
subject  of  the  suit,  and  desired  him  to  send  his  answer  to  a  par* 
ticular  address,  an  order  that  service  of  the  subpoena  by  send* 
ing  it  under  cover  to  that  address  was  made  (A).  We  have  seen, 
however,  that  where  there  was  a  covenant  in  a  mortgage  deed, 
that  if  the  mortgagee  should  be  desirous  of  filing  a  bill  of 
foreclosure,  service  of  a  subpctna  on  a  person  therein  named 
should  be  good  service.  Lord  Thurlow  refused  to  order  sub- 
stitnted  service  upon  such  person,  because  to  make  the  order 
sought  involved  the  necessity  of  deciding  upon  the  validity  of 
the  deed  itself,  which  he  could  not  do  without  having  the 
party  before  him(i). 

(d)  Anon.  Mos.  237.  (g)  Parker  v.    Blackbourne,  ubi 

( <)  Parker  v,  Blacklxrarae,  2  Vem .  tupra. 
869.  (fc)  Hunt  v.  Lever,  5  Ves.  147. 

</;  5  Ves.  147.  (»)  Vide  ante,  p.  206. 
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SobiCiiiitedSo^  W«  have  hebtn  seen  th«t  a  cms  where  an  iMmctimi  k 
..>  Mughl  to  t€itnnii  praeeediagi  at  law  i^  a  part^  who  if 
abraady  the  .Cooit. will  ordeE  aecvioe  upoa  ithe  -atftanieijr  w 
agent  of  the  party  commeDeiiig  that  piDcaediagB  lo  ba  gosd 
aervtce  of  the  subprnma  upon  the  ^knt  and  pniicipal<A)y  mL 
that  ia  aome  caaea  aiao  wheie  injuticttoiui  aie  notacragkty  the 
Court  hare  peimitted  aertise  upon  the  agent  or  fiietor.^a 
de&ndant  abroad,  acting  in  reapect  of  the  property  in  ,diao 
ptttOi  to  be  good  aervice  upon  the  pnncipal(0..  The  diltia^ 
tiona  upon  these  heads  have  been  befora  fiiUy  diacaaaad  vd 
pointed  oot  in  Chap.  IV.  Sect.  12  of  this  Tiealiae,  lo  which  tb« 
reader  is  referred,  aa  well  for  infonnatioa  upon  thia  point  as 
upon  the  remedies  from  time  to  time  provided  by  the  Legislature 
for  the  inconvenience  arising  ^m  the  defect  of  power  ia 
courts  of  equity  to  compel  the  appearance  of  parties  who  aia 
either  resident  out  of  their  jurisdiction,  or  who  have  abaoeaiMi 
for  the  purpose  of  avoiding  their  proceaa(m). 


Sect.  VI. 
Of  Contempts  of  the  Subpoena, 

Ir  upon  aervice  of  this  writ  the  defendant  beat  the  party 
Of  contempu  serving  it,  or  use  scandalous  or  contemptuous  worda  agaimt 
MTTcd.^**^'  the  Court  or  the  process  thereof,  he  thereby  commits  a  con- 
tempt of  the  Court,  and  the  defendant  is  liable  to  pnnisfament 
by  impisonment(n) ;  and  it  appears  to  have  been  held  that 
if  upon  a  copy  of  the  writ  being  served,  and  the  writ  shown,  the 
person  speaks  with  contempt  before  he  knew  its  contents,  or 
from  what  Court  it  issued,  it  will  be  a  contempt  (o). 

Contempts  of  this  description  are  called  extraordinary  eon- 
tempts,  to  distinguish  them  from  those  which  are  iaeuned  by 
the  mere  act  of  disobedience  to  the  ordinary  proceaa  of  the 
Court.  Some  difference  appears  to  exiat  in  Hie  piactice  of 
the  Court  in  cases  of  contempts  of  this  nature,  which  consist 

Cfc)  Ann,  p.  362.  (n)  1  New].  Piac  07. 

(0  Ame,  p.  268.  (o)  Hind.  65. 

(m)  Ante,  p.  270. 
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ia  Ihe  mov  Oie  ctf  vcaadriow  iir;  eoalemptioin  wotdi/  and  GeMHupiftof 
thoie^hioli  consist  of  beatin|f  cr  stimpt  c«ip«»nl  ill  uiage<af  ^  ^  ««*p»u» 
Ihe'pinwiBenrini^  4U    It  veenn  tiiatm^ere  actual  jbattevyik  ByMtutlbat- 
yMmdy  the  oiaadiBg*  paitj  msf.jbe  ordered^  to  stibd  com-  ^^* 
Milted  at  onee^  upon  aiotiony  vitboot  teth^>8xaniii»ti0a  {py 
la  8Ddi  caflo^  howaver,  the  baMery>  moat  -be  pmvad  by  tha 
affidavit  of.twowitDaMea<9);  and  if  it  rasts  qpan  ifaa  .e▼^> 
denca  of  oaeiri^Deia  only,  tiie  Court  inll  oalymaka'an  oedir 
Ibr'tiio  eftaimittBl  of  Ika  dafandaut,  tmlaM  l»*^howa  caas^ 
agaiiiatitwithiii  a  limited  tiaie  (r). 

'  Where  the  contempt  ia  by  abusive  and  acandalaaa  woords  By  abusive 
against  the  Court,  or  the  process  thereof,  and  they  are  proved  ^^^ids* 
Irf  the  affidavit  of  two  witnesses,  the  party  offending  nay 
likewise  be  ordered  to  stand  committed,  upon  motion,  with*- 
out  further  examination  (s) ;  but  where  there  is  Mily  the 
affidavit  of  one  witness,  the  proper  course  appears  to  be  to 
move  for  an  attachmenti  whereupon  the  offending  party  may 
be  brought  up  to  be  examined;  and  then  if  the  misde- 
meanor shall  be  confessed,  or  proved  against  him,  he  shall 
stand  committed,  unless  he  satisfy  the  Court  and  pay  the 
prosecutor  his  costs  (Q.  In  such  case,  abo,  it  seems  that  the 
misdemeanor,  if  not  admitted,  must  be  proved  by  the  oaths 
of  two  witnesses,  otherwise  he  must  be  discharged,  though 
fan  discharge  will,  in  such  case,  be  without  costs,  in  respect 
of  the  oath  made  against  him  (u). 


Sect.  VII. 
0/  Counterfeit  Subpcenas. 

It  is  to  be  observed  that  a  counterfeit  subpcena  does  not  Jj^***^* 
oblige,  and  that  whosoever  serves  it,  if  he  knows  it,  misbe-  not  oblige* 

'  (p>  Besmes,  Ord.  204.  it  was  further  ordered  that  leaving 

{q}  AaoQ.  3  Atk.  219.  '  the  order  at  his  dwelliD^-house  should 

(r)  Elliot  o.  Halmarack,  1  Mer.  be  good  service. 

809;  Van.  v.  Price,  1  Dick.  01;  ^<)  Bearaes,  Ord.  20S. 

Horgan    v.    Jones,     ibid.      Vide  It)  Ibid. 

etiam  Williams  «.  Johns,  2  Dick.  (n)  Ibid.    As  to  the  method  of 

477 ;  1  Mer.  803,  n,  where  a  similar  proceeding    under  attachments   for 

order  was  made,  and  because  the  confeenpts  of  this  nature,  vide  foU, 

defendant  was  of  a  ferocious  dispo-  Contempts, 
sitioo,  and  no  one  dared  serve  hiro. 
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haves  liimself,  and  an  attachment  will  go  against  hhn  for  the 
contempt  which  he  has  thereby  committed  (x).  In  Thatcher*8 
case  a  clerk  in  Chancery  was  committed  bj  the  Loi^  Keeper 
for  a  very  high  misdemeanor  in  sending  writs  into  the 
country  with  soft  yellow  wax  upon  them,  without  being  sealed 
with  the  Oreat  Seal,  as  if  they  had  been  actually  sealed ;  and 
this  was  said  to  be  a  misdemeanor  next  to  counterfeiting  the 
seal ;  and  he  was  bound  in  1,000  /.  himself,  and  two  more  in 
500  /.  each,  for  his  appearance,  in  order  for  an  information  (y). 


Costs  of  the 

Subpoena, 

' V ' 

Under  the  old 
practice. 


Under  the  new 
orders. 


Sect.  VIII. 
Of  the  Costs  of  the  Subpana. 
Under  the  old  practice  of  the  Court  the  costs  of  suing  out 
a  subpoena  to  appear  and  answer  were  6  s.  Sd.  for  drawing 
the  pracipe  and  leaving  the  same  at  the  office  (z),  and  8  s.  for 
the  subpoena  if  sealed  at  a  general  seal,  when  there  was  one 
defendant  or  two  (a),  and  when  there  were  three  defendants, 
Ss.6d.  If  the  writ  was  sealed  at  a  private  seal  when  other 
matters  were  sealed,  there  was  an  extra  fee  of  3*.  6d. 
charged  for  sealing;  and  if  the  Great  Seal  was  opened  ex^ 
pressly  for  the  purpose,  the  charge  was  two  guineas  extra  (^). 
But  by  the  present  practice,  as  regulated  by  Lord  Broughams 
orders(c),  the  amount  to  be  allowed  in  costs  for  every  subpana 
other  than  a  subpoma  duces  tecum,  including  the  pracipe, 
attendance,  and  sum  paid  for  sealing,  is  fixed  at  5  *.  10  rf.  (d); 


(x)  Hind.  80. 

(y)  12  Mod.  356;  Hind.  93. 

(s)  lTurn.&  V.3. 

(a)  Ibid.  104. 

(b)  Ibid.  106. 

(0  Ord.  21  Dec.  1833  ;  OrdS. 

(d)  By  Stat.  3  &  4  W.  4  ,c.  94, 
8.  31,  it  is  enacted  that  there  shall 
hereafter  be  paid  for  each  tubpocna 
on  the  same  beine  sealed,  the  sum  of 
five  shilliogs  and  sixpence,  which 
sum  shall  be  received  by  the  patentee 
of  the  Subficena  -  office  until  his 
death  or  resignation  of,  or  removal 
from,  his  said  office,  who,  out  of 
such  sum  so  to  be  received  bv  him, 
shall  pay  to  the  receiver  of  the  six- 


penny writ  duty  the  sum  of  six- 
pence ;  to  the  chaff  wax  and  his  de- 
puty, for  their  equal  use,  the  sum  of 
twopence,  and  to  the  sealer  attached 
to  the  Great  Seal  and  his  deputy, 
for  their  equal  use,  the  like  sum  of 
hvopence ;  and  from  and  after  the 
death,  resignation,  or  removal  of  the 
present  patentee,  such  writs  of  «*• 
pcsw  shall  be  sealed  by  the  said 
clerk  of  the  affidavits,  who  shall 
thenceforth  receive  the  same  sum  of 
five  shiilmgs  and  sixpence,  and  after 
discharging  the  like  fees  and  out- 
goings to  the  several  beforf>-meo- 
tioned  officere,  shall  pay  what  may 
remain  to  the  said  Accounlanl-gene- 
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in  addition  to  which  sum  the  solicitor  suing  out  the  same  is  Cotts  of  tlie 
to  be  allowed  one  fee  of  6  <•  8rf.  for  the  precipe  and  atten-  ^«*^P<g»ta> 
dance  on  such  sealing,  as  heretofore,  when  the  number  of 
names  included  therein  shall  not  exceed  nine,  and  if  they 
shall  exceed  nine  in  number,  then  an  additional  fee  of 
6  s,  %d.;  and  if  thej  exceed  eighteen,  a  further  fee  of 
6  8,  %d.y  and  so  in  proportion  for  every  additional  number  of 
nine  names  included  in  such  pracipe. 

By  the  second  of  Lord  Lyndhurst's  orders  (e)  the  costs  of  all 
subpcenas  to  appear  are  directed  to  be  costs  in  the  cause* 

ra1«  to  be  by  him  placed  to  the  ere-      '*  The  Suitors'  Free  Fund  Account." 
dit  of  the  said   account,  entitled         (e)  Oid.  3  Ap.  182». 
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CHAP,  viii: 

0F.PR0C£9fi   OF  COHTBMPT. 


Ordinary  cob- 
tempts. 


Eitraordinary 
contempts. 


Contempts  by 
noniPbedience 
to  the  tubptenu, 


Sect.  I. 
Of  Contempts  in  Oeneral, 

WuEEE  a  party  having  been  duly  served  with  a  aubpanm 
neglects  or  refuses  to  appear,  he  is  said  to  hwre  inctinrad  a 
contempt  of  the  Court ;  and  so  he  does  if,  having  appeiied, 
he  refuses  to  answer  or  to  obey  any  decree  or  oidev  vhich  the 
Court  may  think  proper  to  make. 

Contempts  of  the  nature  above  alluded  to  are  styled  ofA^ 
naxji  contempts,  or  contempts  in  process ;  and  as  thi^j  HMvely 
relate  to  the  transactions  between  party  and  party,  tlsi^  tfiender 
may  puige  hb  contempt,  by  doing  whatever  the  act  is,  the 
non-performance  of  which  has  brought  him  into  contempt, 
and  paying  to  the  other  party  whatever  costs  may  have  been 
occasioned  by  this  conduct. 

Ordinary  contempts  are  divisible  into  such  as  are  com- 
mitted by  non-obedience  to  the  subpoena,  and  such  as  are 
committed  by  non-obedience  to  a  decree  or  order.  Hie  latter 
species  of  contempt  will  be  the  subject  of  a  future  Section  of 
the  Chapter  upon  Decrees. 

There  is  another  species  of  contempt  in  wHidh  the  i^ioSty 
of  fSxe  Court  is  chiefly  concerned,  and  which  cannot  be  pm^ 
by  mere  satisfection  to  the  party,  but  may  be  the  suhjeet  of 
punishment  by  the  infliction  of  imprisonment  or  fine.  These 
are  called  extraordinary  contempts,  and  are  the  suBj^^  of 
peculiar  modes  of  proceeding,  which  will  be  pointed  out  in 
another  part  of  this  Treatise. 

At  present  the  reader's  attention  will  be  drawn  to  the 
method  to  be  adopted  when  a  party  is  guilty  of  a  con- 
tempt by  non-obedience  to  the  subpoena,  which,  whare  lbs 
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.party  is. a  corfM>ration  ag^^g^ate,  ia,  as  we  have  seen  be-  Cottt«ai|iii  in 
fore,  by  issuing  a  writ  of  distringas  directed  to  the  sheriff  or  9^°^"^ 
other  proper  officer,  commanding  him  to  distrain  the  lands  and  in  eaa«s  of 
tenements,  goods  and  chattels  of  the  corporation,  till  the  cor-  ^y'^*"* 
poration  appears  to  or  answers  the  Mil  (a). 

Where  the  party  is  a  corporation  sole,  or  other  individual  not  Where  party  ii 
entitled  to  privilege  of  Parliament,  process  is  commenced  by  ^^fv^M. 
issuing  an  atiachment ^  which  is  a  writ  directed  to  the  proper 
officer,  commanding  him  to  take  the  contumacious  person,  and 
to  bring  him  before  the  Court  to  answer  touching  his  con- 
tempt, and  such  other  matters  as  shall  be  alleged  against  him. 

In  the  case  of  a  Peer  of  Parliament,  or  a  Member  of  the  House  where  party  is 
of  Commons,  whose  persons  are  privileged  from  arrest,  the  «nt>tJedto pri- 
process  of  contempt  is  commenced  by  issuing  a  sequestration^  Uament; 
which  is  a  writ  or  commission  authorizing  the  person  to  whom 
it  is  diracted  to  enter  upon  the  real  and  personal  estate  of  the 
party  in  contempt,  and  to  take  the  rents,  issues  and  profits  into 
their  own  possession,' &c.,  till  the  contemner  shall  do  what  is 
required  of  him.    The  same  process  is  also  resorted  to  when  or  b  an  officer 
theparty  to  aa^cer  of  the  Court.  of  the  Court. 


Sect.  II. 

Of  the  Writ  of  Attachment. 

It  has  been  stated,  that  the  first  process  against  an  indi-  Nature  of  the 
vidual  not  privileged,  either  for  not  appearing  or  not  answer-  writ, 
ing,  is  an  attachment,  which  is  a  process  that  issues  out  of  all 
Courts  of  Record  in  cases  of  contempts,  and  is  awarded  by  the 
judges,  at  their  discretion,  on  a  bare  suggestion,  or  on  their 
own  knowledge.  In  this  Court  it  issues  under  the  Great  Seal, 
and  is  directed  to  a  sheriff  or  other  ministerial  officer,  com- 
manding him  to  attach  the  party,  so  that  he  may  be  brought 
before  Uie  Court  to  answer  touching  his  contempt,  &c 

The  word  attachment  is  derived  from  the  French  word  Derivation  of 
attachsr,  which  signifies  to  take  or  apprehend,  by  command-  ^f „7^"^  *^***'*' 

(a)  For  the  method  of  proceeding      of  a  corporation  aggregate,  vid§  ant€, 
to  compel  the  appearance  or  answer      p.  100. 
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Process  of  Contempt : 


Nature  of  the 
Writ. 


Form  of  the 
writ» 


Ndcissiied 
•gainftl  Alter- 
ney-General ; 


ment  of  a  writ  or  precept  (b) ;  and  *^  it  differs  fnliii  arrest, 
in  that  he  who  arresteth  a  man  carrieth  him  to  a  penon  of 
higher  power  to  be  forthwith  disposed  of*  bnt  he  that  attach- 
eth  keepeth  the  party  attached,  and  presents  him  in  Court 
at  the  day  assigned  (c).     The  writ  is  in  the  following  ibttn : 

William  the  Fofirtk,  S^c,  To  the  sheriff  of  Starepj  greet- 
ing. We  command  you  to  attach  C.  X>.,  so  as  to  have  him 
before  us  in  our  Court  of  Chancery,  wheresoever  the  said 
Court  shall  then  be,  there  to  answer  to  us  as  well  touching  a 
contempt  which  he,  as  it  is  alleged^  hath  comrnttted  against 
us,  as  also  such  other  matters  €U  shall  be  then  and  there  laid 
to  his  charge  ;  and  further,  to  perform  and  abide  such  order 
as  our  said  Court  shall  make  in  this  behalf;  and  hereof  fail 
not,  and  bring  this  writ  with  you.  Witness  ourselfat  West- 
minster, this  day  of  ,  in  the  year  of  our 
reign,  ^c. 

To  the  bottom  of  this  writ,  on  the  right  hand  side,  must  be 
put  the  surname  of  the  Master  of  the  Rolls,  or  of  the  Six 
Clerk  in  whoee  division  the  writ  is  made  out,  and  the  object 
of  the  writ  must  be  expressed  by  endorsement,  tiz^  :  '^  Bf 
the  Court,  for  not  appearing  {or  answering)  at  the  suit  of 
A.  B.  plaintiff."  The  surname  of  the  clerk  in  Court  who 
makes  out  the  writ  must  also  be  written  on  the  back,  some- 
where about  the  middle  (d). 

There  is  also  appended  to  the  writ  a  label  or  direction  ex- 
pressing the  nature  of  the  writ,  and  the  day  of  the  return, 
viz. :  "  To  the  sheriff  of,  Sfc.  An  attachment  against  C.  D. 
for  not  appearing  (or  not  answering)  at  the  suit  of  A.  B., 
returnable  on  the  day  of  (e). 

This  process  issues  for  a  contempt,  as  well  in  not  appearing 
as  in  not  answering  after  appearance;  and  as  the  rules  of 
proceeding  in  both  cases  are  similar,  the  observations  in  the 
ensuing  Sections  must  be  taken  to  apply  to  both  species  of 
contempt^  unless  where  a  distinction  is  expressly  pointed 
out 

It  is  to  be  observed  an  attachment  for  not  spearing  and 


Jacob.  Law  Diet. 
Ibid. 


(d)  Hiod.  lOS. 
(e>  Ibid. 
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not  answering  will  not  liaue  ftgaimt  the  Attorney-General,  Agaunst  whom 
whose  non-appearance,  upon  being  attended  with  a  copy  of  Igsued. 
the  bill,  will  not  be  considered  as  a  contempt,  bnt  as  a  nil 
dicit  {/);  nor  can  such  a  process  be  issued  against  a  cor- 
poration aggfegate,  which  being  an  ideal  or  inrisible  person, 
existing  only  in  the  contemplation  of  law,  cannot  be  attached 
or  apprehended  (g). 

An  attachment  would  also,  as  we  hare  seen,  be  atf  improper  or  Member  of 
process  to  issue  against  a  Peer  or  other  person  having  prl«  P^li^m^t. 
yilege  of  Parliament,  against  whom  the  first  process  is  by 
sequestration,  unless  in  the  case  of  an  infant  Peer,  against  Seeu$  againxt  an 
whom  it  seems  that  an  attachment  may  be  sealed,  for  the  pur-  ^^^^  P^^' 
pose  of  affording  foundation  for  an  order  for  a  messenger; 
but  in  such  case,  as  well  as  in  the  case  of  all  other  infants, 
the  attachment  is  never  executed  (A). 

It  is  likewise  unusual  to  issue  an  attachment  against  the  Notisnied 
warden  of  the  Fleet,  who  is  always  supposed  to  be  present  in  wSien  of  the 
Court  (t) ;  and  it  seems  that  a  sworn  clerk  is  also  exempted,  Fleet ; 
and  that  the  proper  process  against  him  is  a  sequestration  nid,  or  a  iwom 
which  is  tantamount  to  a  suspension  £rom  office,  which  was  clerk  of  the 
formerly  the  course  of  proceeding  to  enforce  his  appear- 
ance (A). 

Ordinarily,  if  a  feme  covert  be  in  contempt  the  husband  Of  attachments 
must  be  included  in  the  attachment  (/) ;  the  Court  has,  how-  S*  fe^j^" 
ever,  stayed  process  of  contempt  against  him  for  want  of  his 
wife's  answer,  where  it  has  appeared  by  affidavit  that  she  had 
left  him,  and  that  he  had  no  power  over  her  (m).  And  cases 
may  exist  where  she  may  be  attached  alone,  as  where  her 
husband  is  out  of  the  realm,  and  she  is  sued  in  respect  of  a 
debt  on  her  separate  estate  (n),  or  where  she  obstinately  re* 
fuses  to  join  with  her  husband  in  his  defence,  or  has  com-  > 

mitted  a  tortuous  act  (o),  or  where  she  has  obtained  an 
order  to  answer  separately,  and  does  not  put  in  her  answer  in 
conformity  with  such  order  (jo). 

(  f)  Ante,  188.  (0  Prac.  Reg.  6$. 

(g)  Ante,  189.  (m)  nUantt,  208. 

(h)  Ante,  p.  230,  n.  (i.)  (n)  Ante,  205. 

(0  Anon.,  Mo8.  288.  (o)  Ante,  206. 

(fc)  Corbyn  ».  Birch ;  2  Dick.  635.  (p)  Ante,  21 1 . 
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Process  of  Qmiempt : 


Into  what 
County  1tttte<L 


Must  be  made 
out  with  the 
proper  county. 


Sereral  attach- 
ments against 
theaame 
defendant. 


OrattachmenU 
into  counties 
palatine. 

— OrX.aaout«r. 


By  the  standing  order  of  the  Court,  all  process  of  centenpt 
must  be  made  out  into  the  proper  ooonfy  whese  ihe.paftjr 
against  whom,  the  same  issues  is  resident  or  dweUingi  vnlesa 
he  shall  be  then  in  or  about  London,  in  which  ease  it  may  be 
directed  into  the  county  where  lie  shall  then  be  (^).  It  it 
particulariy  necessary  that  this  role  shoold  be  attended  te 
where  an  attachment  has  been  issued  for  want  of  an  answer^ 
and  it  is  intended  to  proceed  to  take  the  bill  pro  comfesso^ 
under  the  1  W.  4,  c.  36,  s.  15,  without  the  intermediate 
process  of  attachment  with  proclamationi  pursuant  to  rule  1. 
of  that  section ;  because  by  that  rule  an  affidavit  is  required  te 
be  made  by  the  solicitor  of  the  plaintiff  or  his  town  agent, 
that  the  person  suing  forth  such  writ  verily  beliered  that  at 
the  time  of  suing  forth  the  attachment,  the  defendant  wasia 
the  county  into  which  such  writ  was  issued. 

It  seems,  however,  that  in  ordinary  cases  a  plaintiff  may>at 
the  same  time  sue  out  two  or  more  attachments  agjaiinst  the 
same  defendant  into  different  counties,  but  only  one  of  them 
must  be  executed,  otherwise  the  party  would  be  liable  to  an  ac- 
tion (r);  and  where,  a  defendant  being  in  coirtempt,  the  attorney 
sued  an  attachment  into  Kent  and  another  into  Xai^dQiiy  and  ar- 
rested the  defendant  upon  each,  upon  this  being  abown  to 
the  Court,  costs  were  ordered  to  be  taxed  by  the  Maater,  for 
irregularity  and  vexation ;  but  in  regard  that  the  plaintiff,  was 
poor,  the  Court,  upon  his  prayer,  ordered  the  costs  .to  he  paid 
by  the  defendant  out  of  a  sum  of  600  /•  decreed  io  the 
plaintiff  and  resting  in  Court,  and  the  defendant  waa  set  at 
liberty  without  entering  his  appearance  with  the  Registrar, . 
for  the  Court  said  none  should  take  advaotage  nf  hie  own 
wrong  (*). 

If  the  defendant  resides  in  the  coun^  palatini  jof  Lancas- 
ter, the  attachment  must  be  directed  to  the  C|Mnc<^lor4>f  the 
Duchy,  or  his  deputy,  commanding  him  to^ issue  Ua  irnrr^^f^ 
to  the  sheriff,  to  attach  the  party ;  and  to  en,^orce  obedience, 
it  is  necessary  to  obtain  an  order,  which  is  of  course  tipon  the 
Chancellor,  to  return  the  writj  and  afterwards  afix>n|Br  .ppon 
the  sheriff  to  return  the  mandate  (^).,  *  ^    .    - 

(q)  Beanes,  Old.  199« 
(r)  1  Smith,  Ch.  Pra.  84. 


(#)  Prac.  Rig.  40,     . 
(I)  iTunuandV.lia. 
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Formerly  write  in  fyrocess  against  persons  resident  in  the   Faim  of  the 
counties  palatine  of  Cheater  or  Dnriiam  were  addressed  to  ^"^' 


the  Chamberlain  of  the  first  and  the  Bishop  of  the  second ;  —of  Chester. 

but  since  the  staCnte  10  Geo.  4,  1  Will.  4,  c.  7(>,  by  which  the 

jurisdiction  of  the  Chambei^Iain  of  the  county  palatine  of 

Chester  haa  been  abolished,  sueh  writs  have. been  addressed  to 

the  sheriff.    By  the  6  &  7  Will,  4,  c.  19,  the  secular  jurisdiction  —Of  Durham. 

of  the  Bishop  of  Durham  has  been  transferred  to  the  King, 

80  that  process  directed  to  thsX  county  must  now  be  addressed 

to  die  sheriff,  and  not  the  Bishop. 

Where  the  defendant  is  in  a  city  or  town  which  is  a  county    Into  citiei  or 
in  itself,  the  writ  must  be  directed  to  the  sheriff  of  city  or  are  Aunties  in 

town.  themselves. 

If  the  defendant  resides  within  the  Cinque  Ports,  the  attach-  Or  into  the 
ment  is  directed  to  the  Loid  Warden  of  the  Cinque  Ports ;   ^»°*»^  ^^'**- 
and  if  the  defendant  is  a  prisoner  either  in  the  Fleet  or  King's 
Bench  prisons,  the  process  most  be  directed  to  the  Warden 
of  the  Fleet,  or  to  the  Marshal  of  the  Marshalsea  (tt). 

According  to  the  old  pmctice  of  the  Court,  this  writ,  as  well   Of  the  return 
as  aH  other  process  of  contempt,  must  have  been  returnable  in  ^     ^  ^"  * 
Term  time  \x) ;  and  it  was  also  requisite  where  it  was  intended 
to  proceed  to  a  sequestration,  or  to  take  a  bill  pro  confesso,  that 
there  should  he  fifteen  days  between  the  teste  (or  date)  and  the 
return  of  the  writ,  unless  the  defendant  lived  within  ten  miles  of 
London,  when  an  order  might  be  obtained,  by  motion  or  peti- 
tion of  comae,  to  make  the  seteral  processes  returnable  imme-  May  be  in 
diately  (y).     In  order,  however,  to  save  the  expense  of  the  vacation  ; 
order  for  a  writ  returnable  immediately,  in  a  town  cause,  and 
also  to  get  rid  of  the  delay  in  the  process  occasioned  by  that 
proceeding,  a  clause  has  been  introduced  into  the  1  Will.  4, 
c.  36,  s.  15,  rule  3,  by  which  it  ia  provided,  '*  that  the  party 
prosecuting  any  contempt  shall  be  at  liberty,  without  order,  to  ^^  immediate 
sue  forth  the  several  vnits  in  process  of  contempt  returnable  where  i)arty 
immediately,  in  case  the  party  in  contempt  resides  or  is  in  ^fthi?  twenty 
London,  or  unthin  twenty  miles  thereof,  and  that  in  other  miles  of  London. 
eases  the  party  prosecuting  a  contempt  shall  be  at  liberty,  with- 
out order,  to  sue  forth  such  several  writs  returnable  in  vaca- 

(fi)  1.   Harr.    122.     Trotter    v.        (»)  Hind.  101. 
Trotter,  Jac.  53S.  (v)  ibid. 

VOL,    I.  p  p 
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Process  of  Contempt : 


Form  of  the 
Writ. 

V""'    ■    ^ 

Fifteen  days 
between  tetie 
and  return, 
where  party 
resides  more 
than  twenty 
miles  from 
London. 

Attachment 
returnable  in 
Terra  time  must 
be  on  a  return 
day. 


Cannot  have  a 
longer  return 
than  the  last 
return  of  the 
following  Term. 


In  what  I 
issued. 


May  be  iwaed 
without  order, 
unless  against 
persons  resi- 
dent iu  the 
United  King- 
dom but  out  of 
the  jurisdiction ; 


tion,  provided  that  there  be  fifteen  days  betwe^i  tbe  te$te 
and  the  return  of  each  writ"  (c). 

The  effect  of  this  Act  is,  to  extend  the  power  of  issoiog 
attachments  and  other  process  returnable  in  vacation  to  aU 
cases,  with  the  restrictian,  that,  where  the  party  resides  above 
twenty  miles  from  London,  there  ahidl  heji/teen  days  between 
the  teste  and  the  return,  and  to  permit  such  process  to  be  issued 
without  a  previous  order  to  that  effect. 

It  is  to  be  observed  that  where  an  attaohomnt  is  issued  not 
returnable  immediately,  but  of  which  the  letnmmust  take  idaca 
in  Term  time,  it  must  still,  as  before,  be  n»ade  retomaUe  on  a 
general  return  day ;  thus  when  the  last  of  the  fifteiendays  required 
by  the  above  rule  of  the  1  W.  4,  c.  36,  falls  in  Term  time,  the 
attachment  must  be  made  returnable  on  one  of  tlie  general 
return  days  of  the  Term  occurring  after  the  expiration  of  <be 
fifteen  days  (d). 

An  attachment  cannot  have  a  longer  return  Jthw  the  last 
return  of  the  Term  following  that  in  which  it  ia  ieeled  i  if 
made  returnable  immediatdy ,  it  is  only  in  foree  until  such  Isst 
return  of  the  following  Term ;  and  if  executed  ftftf^murds,  its 
execution  is  liable  to  be  dischaiged  for  imgulavitj  (fi). 


Formerly  no  attachment  or  other  process  issued  without 
Older  (/),  but  now  the  ordinary  process  of  cooteo^,  namely, 
attachment,  attachment  with  proclamations,  and  commissuNi 
of  rebellion,  issue  without  order  (^),  unless,  incases  where  thef 
are  issued  against  defendants  residing  in  parts  of  the  United 
Kingdom  out  of  the  jurisdiction  of  the  Courts  at  Westminster, 
or  in  the  Isle  of  Man,  under  the  2  W.  4,  c.  33  (A),  and 
4  &  5  W.  4,  c.  82  (t),  in  which  an  order  is  required  to  authorize 
the  issue  of  the  process,  and,  it  seems,  that  such  order  can 
only  be  granted,  where  the  defendant  has  already  been  serred 
with  a  subpcena  under  those  Acts,  upon  motion,  of  whicb 
personal  notice  has  been  given  to  him  {k). 


(e)  Sugdeft's  Acts,  by  JemmeU, 
6a*  The  nvmber  of  days  specified 
within  which  a  writ  ia  expressed  to  be 
letoniable  appears  to  owanenltr^  days. 
Mootham  v«  Waskatt,  1  Mer.  24S. 
Under  the  ok!  practice  the  fifteen  days 
were  leckoned  excliisivety  of  tbe  day 
of  the  ttUt,  but  includinf;  the  day  of 
the  return.  1  Ps.  Aim.  33. 


(d)  1  Smith,  Ch«Prac.8S. 
(O  Ibid. 

(/)  Beaoes,  Ord.  113.  iTS. 
ig)  Gilb.  fer.    Rom,  81.     £^' 
wards  «.  Pool,  S  Dick.  G93. 

(i)  AfU»,  27flu 

(fc)  Harslttck  v.  Stewart,  6  Sua. 
321. 
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In  tlM  case  of  hfeme  covert  abo,  mn  attachment  eannot  be     Haw  iamd. 
issued  against  her  alone,  without  an  order,  (which  most  be  ^^  t«iinst  a 
obtained  upon  notice)  (/),  unless  there  has  been  a  previous  or-  femt  eooert. 
der  for  a  separate  answer  (m) ;  and  where,  after  appearance, 
an  attachment  was  moved  for  against  tifeme  covert  executrix, 
whose  husband  was  abroad,  the  Vice-Chancellor  said  the  pro- 
per coarse  was  first  to  move  (upon  notice)  that  she  might 
answer  separately  (n). 

It  has  been  held,  however,  that  where  a  defendaat  has  been  Seeui,  a  ws&M 
discharged  out  of  custody  upon  promising  to  put  in  an  amswer,  ^^l^c^'* 
and  the  costs  of  contempt  have  been  accepted  but  no  answer 
is  put  in,  it  is  necessary,  in  order  to  authorize  the  clerk  in 
Court  to  make  out  another  attachment,  that  an  order  for  this 
purpose  should  he  obtained  (o). 

In  ordinary  cases,  where  an  attachment  for  want  of  appear*  Where  for  non- 
ance  is  to  be  sued  out,  an  affidavit  must  be  made  by  the  a^^^^' 
person  who  served  the  subpceTUt^  containing  positive  and  cer-  qiMied> 
tain  averments  of  the  time,  place  and  manner  of  service  (jp), 
flttd  ^deAittH  having  been  made  in  appearance  Iq),    And  the 
solieitor  for  the  plaintiff  must  then  apply  to  his  clerk  in  Coort, 
and  bespeak  an  attachment,  producing  at  the  same  time  the  —which  must 
original  affidavit  of  service  as  his  authority  for  issuing  the  writ,  attachment  ^^ 


This  affidavit  must  be  filed  before  the  process  is  issued  (r). 

If  the  attachment  is  for  want  of  an  answer,  no  affidavit  is  Where  for 

necessary,  and  in  such  cases  it  seems  to  be  the  usual  practice  ^  affidaTi*f^^'' 

for  the  clerk  in  Court  previously  to  acquaint  the  adverse  clerk  neceisaiy. 

in  Court  with  his  intention  to  issue  it.     This,  however,  is  a  As  to  giving 

mere  matter  of  courtesy,  which  he  need  not  observe  unless  ^iJJJchment, 
he  please  (s). 

(l)  Busbell  V.  Bushel),  1  S.  Ac  S.  for  the  clerks  in  Court  to  give  each 

164.  other  two  days'  notice,  in  writing, 

(m)   Powell    o.    Prentice,   antt,  before  the  sealing  of  an  attachment 

p*  211.  for  want  of  an  answer ;  and  it  seems, 

(n)   Bunyan  t*.  Mortimer,   Mad.  from  an  or^er  in  Hand's  Solicitors' 

&  Geld.  278.  Assistant,    p.    U,    that    where  the 

(0)  Anon.  1  Turn,  and  V.  107.  plaintiff's  clerk  u  Court  had  given 

(p)  Hind.  102.  notice  to  the  clerk  in  Court  for  the 

iq)  I  Newl.  70.  defendant  that  he  woald  on  the  next 

(r)  Broottbead  o.  Stnhh,  8  Ves.  day  seal  an  attachment  against  the 

8S7.    Gardner  9,  R<>we,    4  Kuss.  defendant,  upon  which  the  defendant's 

678.  derk,  on  the  same  day,  gave  no6c6 

(s)  1  Harr.  117.    The  practice  of  to  the  plaintiff's  olerk  that  he  would 

the  Six  Clerks'  office  has  long  been  moTe  fbr  six  weeks'  timOf  and  ac- 

PP  2 
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Process  of  Contempt: 


How  issued. 

In  whatmaoDer 
sealed. 


Irregular  if 
sealed  before 
coQtempt. 

iDdorsement. 


Entry  in  the 

Registnur's 

book. 


Cannot  be  made 
without  a  note 
from  the  cleric 
in  Court. 


Attachment 
issued  before 
bill  entered  in 
the  bill-book 
is  irregular. 


When  the  clerk  in  Court  haa  made  out  the  writ  Ik  4elitert 
it  to  the  hag-bearer  of  the  Six  Clerk's  office,  who  will  get  It 
sealed.  If  intended  to  be  sealed  at  a  general  seal,  it  is  tested 
for  that  day,  but  if  left  with  the  bag-bearer  for  the  first  prftate 
seal,  or  if  sent  down  to  the  Lord  Chancellor  in  vacation,  it 
bears  teste  on  the  day  on  which  it  is  left  with  tie  bag-bearer, 
and  not  on  the  day  on  which  it  may  be  sealed  (r).  In  Term 
time  every  day  is  a  seal  day. 

It  is  to  be  observed  that  if  an  attachment  is  sealed  before 
the  party  is  in  contempt  it  will  be  irregular,  alth6ugh  it  h  not 
executed  till  after  the  contempt  has  been  incurred. 

When  the  attachment  has  been  sealed,  the  purpose  for 
which  it  is  issued  must  be  indorsed  upon  \tfta**forwant  of  ap- 
pearance** or  **  want  of  answer**  {s),  and  then  the  derk  in  Court 
must,  previously  to  issuing  the  writ,  enter  it,  and  the  can^e 
for  which  it  is  so  issued,  in  the  Registrar's  book,  and  if  not 
so  entered  it  may  be  set  aside  for  irregularity  (i^). "    ' 

It  is  a  rule  of  Court  that  the  Regbtrar  shall  not  enter  in  bis 
office  any  common  rule  or  attachment  issuing  fironi  the  Six 
Clerks'  office  but  by  a  note  under  the  hand  of  the  clerk  who 
is  the  attorney  in  the  cause,  or  his  agent  or  deputy  by  him 
appointed,  for  whom  he  will  answer  (tt).  And  where  an  attach- 
ment for  non-appearance  was  taken  out  before  the  Wl  was 
entered  in  a  book  kept  in  the  Six  Clerks'  office,  called  the  bill- 
book,  though  the  bill  had  been  filed  in  the  Six  Cierki*  office, 
Lord  Hardwicke  seemed  to  think  that  it  was  irregular,  and 
that  an  entry  in  the  bill-book  was  neoeasaiy  to  give  the  party 
notice,  private  notice  to  the  solioitor  not  being  suflKcient ;  but 
besag  uncertain  as  to  the  course  of  the  Court,  hm  Lordship 


x>rder  ?or  time,  but  did  not  serve  it 
till  two  days  afterwards,  previously 
to  which,  however,  the  plaintiff^ 
q]ttk.  seaied  ;  the  aUachmeat,  the 
attachment  was  set  aside,  with  costs, 
ts  hfeivittg  been  obtained  tobttary  to 
the  constant  and  uniform  practice  of 
the  office. 

(r)  1  SMkhChlPm.'84. 
*    (f)  Hidd.  ion; 

(t)  Janes  v,  Philipv,  %  P.  Wms. 
657.    Smith  v.  Thompson,  4  Mad. 


179*  Tliere  tt  two  books  ^^^ 
the  Six  Clerks'  office ;  the  bills  which 
are  filed  are  entered  m  One  of  then, 
tad  ot  riiese  thtt  delbiifaDtinvst  take 
notice.,  j^^.tiie  othiac.  ac^  cuotaii>e<i 
merely  the  tkles  of  bills  vAick  artnti 
fiki,  but  dn  wbteb  soiae  mooks  has 
issued,  and  this  laUer  is  kept  for  the 
sakcf  of  ddeadMiits  wfaa  jUMf  (irefer 
costs,  if  they  have  entered  an  »f  pear- 
aoce.  Belt's  fiiipp^  ti»  Vea^*  49. 
*  (»>  Pxac.  Eeg.  47« 
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nfiured  U  to  the  Master  (y).    It  is,  however,  now  settled     How  issued. 


that  Bttch  an  entry  is  indiipensably  necessary^  to  give 
the  party  notice,  and  that  an  attachment  issued  without  such 
an  entry  would  be  discharged  forthwith  (z.) 

This  rule  also  extends  to  amended  bills,  and  it  has  been  AmeDded  bill 
decided  that  an  amended  bill  is  not  considered  to  be  on  the  |^"^^  bitr.^ook 
file,  for  the  purpose  of  an  attachment,  before  an  entry  has  before  attach- 
been  made  of  the  amendment  in  the  Six  Clerk  s  book  ;  and  "^°^' 
thai  tiiere  is  not  any  difference  in  this  respect  between  the 
amendment  of   a  bill  which   has    been  answered  and    the 
amendment  of  a  bill  which  has  not  been  answered  (a). 

According  to  the  old  orders  of  the  Courts  no  process  of  con-  Of  suing  out 

tempt  could  have  been  made  and  sent  to  the  Great  Seal  at  the  atuchmentsin 

jioma  ptuptTUm 
suit  of  any  person  prosecuting  in  forma  pauperis  until  it  had 

been  signed  by  the  Six  Clerk  who  acted  for  him ;  but  this  is 

now  altogether  disused  {b) ;  when,  however,  process  is  sued 

out  by  a  pauper,  the  order  for  admission  in /ormajKittjpens 

ought  to  be  produced  in  the  office  (c). 

An  attachment  is  considered  to  be  issued  when  it  is  delivered  Attachroeot 

out  by  the  sealer  to  the  clerk  in  Court,  and  therefore  where  an  J^^^^^u^a!'*^ 

attachment  had  been  sealed  and  delivered  out  to  the  clerk  in 

Court  before  the  affidavit,  upon  which  it  was  issued,  had  been 

filed,  it  was  held  to  be  irregular,  although  it  was  not  parted  with      ..  . 

by  the  derk  in  Court  till  after  the  affidavit  had  been  placed 

upon  the  file  {d). 


By  the  standing  orders  of  the  Court,  ''  every  suitor  who  now  executed* 
prosecuteth  a  contempt  ought  to  do  his  best  endeavour  to 
procure  each  several  process  to  be  served  and  executed  upon 
the  party  prosecuted ;  and  upon  his  wilful  default  therein 
appearing  to  the  Court,  such  person  offending  shall  pay 
unto  the  party  grieved  good  costs,  and  lose  the  benefit  of 
the  process  returned  without  such  endeavour  (je). 

It  is  particularly  necessary  that  this  rule  should  be  attended  Where  it  is  in- 

to  in  cases  where  it  is  intended  to  proceed  to  take  a  bill  ^'^i^  ^  P!^' 

'^  ceed  under  1 

(y)  Lemsii  ••  Ne«iihain»  1  Vcs.        (b)  Beam.  Ord.  217.        ♦.       ,      W.4.c^^.lS. 


Sl4«S.  (c)  Ilbifr«  3S0«  m$i'  4S. 

(t>  Belt,  S«ppw  43.  (d)  Gardner  v.l^we,  4  ttii^.  678. 

(a)  Adansen  V.  J^Iackitodt^  1  S.        U)  Beam  Oftt.  06«  i99«.  . 
&  S,  118.  , 

r  p  3 
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Process  of  Contempt : 


How  exec  uted. 


In  case  of  an 
infaot. 


Delivery  to  ths 
sheriff; 


orundorsbeiifi. 


Duty  of  sheriff. 
Ice. 


Execution 
where  defendant 
is  already  in 
custody. 

Defendant  in 
custody  for  con- 
tempt cannot 
be  discharged 
under  Insolvent 
Act  without 
Older. 


I  pro  coj[\fe$8Q  against  a  defendant  id  contempt  for  want  of 
an  answer,  under  the  1  W.  4,  c,  36,  s.  15,  by  omitUng  tbe 
ancient  process  of  attachment  with  proclamation,  &c,  pursuant 
to  the  first  rale  of  that  section ;  since  it  requires  that  a  plain- 
tiff applying  for  a  seijeant-at-arms  under  that  rule  shall  ^atisfj 
the  Court,  by  affidavit  of  his  solicitor  or  of  his  town  agent  (ii 
the  attachment  was  issued  by  such  agent)^  that  due  diligence 
was  used  to  ascextaia  the  place  where  the  defendant  was  at 
the  time  of  issuing  such  writ,  and  in  endeavouring  to  appre- 
hend the  defendant  under  the  same.  (/). 

The  rule  which  requires  due  diligence  to  b<9  used  in  exe- 
cuting an  attachment  may,  however,  be  dispensed  with  in  the 
instance  of  an  infant  defendant,  in  whos^  c^se,  if  no  appear- 
ance is  entered  to  the  subpoena^  an  attachment,  although  sued 
out  in  the  usual  manner,  is  never  executed,  the  plaintiff  being 
at  liberty,  upon  its  being  sealed,  and  before  its  return^  to  move 
for  a  messenger  to  bring  the  infant  to  the  bar  of  tlie  Qourt  {g)* 

The  first  thing  to  be  done,  after  the.  writ  has  be^  i«^a^» 
is  to  deliver  it  to  the  sheriff  or  other  officer  to  whom  it  is 
directed ;  and  it  is  to  be  observed,  that  although  it  is  directed 
to  the  sheriff,  it  may  be  delivered  to  the  under-sheriff,  by 
whom  all  the  duties  of  the  sheriff  which  do  .not  require  his 
personal  presence  are  usually  executed  (A).  The  sheriff  or 
other  officer  to  whom  any  writ  is  directed  or  dejiivered  ought 
with  all  speed  and  secrecy  to  execute  such  writ  (t),  and  neither 
he  nor  his  officers  can  dispute  the  authority  of  the  Court  out 
of  which  it  issues,  but  he  or  his  officers  are  at  their  peril  to 
execute  the  same  according  to  the  command  of  such  writ  (A). 

If  the  defendant  is  already  in  the  custody  o^  the  sheriff 
either  upon  a  criminal  sentence  or  civil  process,  no  further 
arrest  is  necessary,  but  the  sheriff  must  give  notice  of  the 
attachment  to  the  gaoler  in  whose  custody  the  defendant  is ; 
and  it  is  to  be  observed  that  a  defendant  in  custody  upon 
civil  process  against  whom  an  attachment  has  been  issued 
out  of  Chancery  for  a  contempt,  in  not  appearing  or  answer- 
ing, cannot  be  discharged  under  an  Insolvent  Act  without  an 

(f)  Vide  pott,"  Sergeant-at-arikt," 
and  "  taking  biUt  jtro  eonfa$d.*' 

(g)  Ante,  p.  2S0,  and   vide  pott, 
"  Mettenger, 


(h)  Inpey,  Off.  Sheriff,  14. 
(t)  Ibid.  46. 
(fc)  Ibid.  SS. 
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order  of  the  Court  of  Chancery,  and  \f  under  such  <)lrcam-    Howexecwtcj, 
BtanceB  the  sheri£F  takes  upon  himself  to  cfischarge  him  he  wiH 
he  liable  to  commitment  (/)• 

The  sheriff  cannot,  however,  detain  a  prisoner  in  custody  SheriflT  cannot 
under  an  attachment  out  of  the  Conrt  of  Chancery  beyond  ^^°  *u^^™*' 
the  period  of  thirty  days  from  the  time  of  his  being  actually  ih  for  a  contempt 
custody  or  detained  (being  already  in  custody)  upon  the  process,  S^^s°rom  hU 
unless  the  last  of  such  thirty  days  shall  happen  out  of  Term,  arrest  or 
in  which  case  the  defendant  may  be  detained  till  the  expira-  ^«***«*«''- 
tion  of  the  first  four  days  of  the  ensuing  Term  ;  and'  if  in  the 
meantime  the  defendant  is  not  before  taken  up  to  the'  bar  of 
the  Court  to  answer  his  contempt,  the  sheriff,  gaoler  or  keeper 
in  whose  custody  he  may  be  at  the  expiration  of  the  above- 
mentioned  time  is   bound  to  discharge  him  out  of  custody, 
without  payment  by  him  of  the  costs  of  the  contempt,  which 
are  in  that  case  to  be  paid  by  the  party  on  whose  behalf  the 
process  issued  (m). 

Although  all  writs  and  processes  are  directed  to  the  sheriffs  Ettculfet 
of  the  different  counties,  yet  they  never  execute  the  same  Zox\nt^%^yT 
themselves,  but  the  under-sheriffs  usually  make  thei^  warrants 
to- their  bailiffs  or  officers  for  the  execution  of  such  writs  (n) ;  Warrant  to 
and  it  is  the  duty  of  such  bailiffs  or  other  officers  to  execute  »*»«riff'»officc«. 
such  warrants  according  to  their  directions. 

lliese  warrants  must  be  made  according  to  the  nature  of  the  Fo™  of 
writ,  and  contain  the  substance  thereof,  and  be  made  out  in 
the  high  sheriff's  name,  and  under  the  seal  of  office  (o). 

By  the  6th  of  Geo.  I,  no  high  sheriff,  under-sheriff,  their 
deputies  or  agents,  shall  make  out  any  warrant  before  they 
have  in  their  custody  the  writs  upon  which  such  warrants 
ought  to  issue,  on  forfeiture  of  10/.  And  every  warrant 
to  be  made  out  upon  any  writ  out  of  the  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  before  judgment^  to  arrest  any 
person,  shall  have  the  same  day  and  yeiir  set  down  thereon, 
as  shall  be  set  down  on  the  writ  itself,  nndier  forfeiture  of 

(0  Kendal  v.  Btioo,  cited  2  Dick.        (m)  I  W.  4  c.  U,  ft*  X^^  lulo  4. 

Zi^j^j';;:!'^^^  <-)  j-p^.  Off.  Sheriff,  so. 

for  contempts  of  this  natnre,  upon  the        (o)  Ibid. 

application  of  the  party  committed, 

vtocpoit. 

P  P  4 
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584  Bwcess:of,€kfnibmpi): 

Uow^fcHtM,   W'Ly^nim  pnid  b^  tkBipfirxmrw^mlaU  £U  ^iip;  ord^liver  out 

To  be  svt)-  ^  ^  Ckoj.fl,  Aveix  Warrant  tkift  skaU  be  made  mtt  <to  ai»j 

*c'j^orin.      wiit^  pMcdHiy.o£<»afmtioii^sliAll^bdQre  Ibe  lemoe  ^ot}.«sfiK 

inCourtf&cf     cution  thereof,  be  «u&5cn^c/ or  indorsed  with  the  nf^nHt'^f 

^tkdMotui  attam$y>f  eletkm  Ccmrt,  or  soUdt^f  l^;wfcoin 

euch  pfpowa,  i&c  efaail  be  eiwd  forth.    But  tb»  Ihe^.:ft9b- 

eerrbini^  m  indendng  the  name  on  tmj  wafnuti.ftiad^.op  mj 

mAty'^.  shall  sot  vitiBiB  the  eane ;  but  siidi  wmt  <fb^l"be 

'Valid  and  efiieotaal,  provided  tJie  wvit  .«hei90»  amnh  mtmfiA 

ift. made  one  be  ragpidaily  eubfcnbed  nr  indei^edf  ^i',^ffpj 

sheriff  of  oHiey  oiffieer  who  ehail  make  oat  Wf  n^kmoi^^Bfa^ 

901^  Wfity'  proceai  or  exeeotioit/  and  ekall  fioV  eubeor^  or 

.    iiMtaiee  ti»  name  of  the  attorney^  tAuk  m  Coiirle  or  ^aolifiitoiy 

Who  Boedoat  the  same,  shall  forfeit  SL\  to  hl.aiM0«^d.ae,  a 

-tHe  by  the  Court  out  of  whieh  aiich  unte^  dte»valiail  kade^ 

ene  moiety  to  His  Majesty,  and  the  other  to  the  pdreon.4^ 

^eved(|>). 

Must  be  made      '  The  warrant  must  be  had  before  ihemnreit^  or-^the  ecieet 

before  the  arrest.  ^^^^  illegal,  and  the  party  grrivred  ftiayiom  his  vAxkfhr 

Alee  impnsennient,  and  the  Court  ivlH  direct  the  baB«heod 

to  be  cancelled  {q). 

It  the  writ  be  sued  out  of  the  Court  of  Chancery  then  the 
'    warrant  most  be, 
'•    **B(f  that  I  may  hare  his  body.  h^Eere' the  King^  hai.his 
Court  of  Chancery." 

And  if  out  of  the  Exchequer,  then, 

**  Before  the  King's  Barons  of  his  Exchequer,^ :^e» 

Kxecotioooftbt       jf^  bailiff  or  officer  to  whom  die  wamint  isiftmc^ed  and 

'  4idivered  ought,  with  a11  speed  and  aeeracy,  to  execute  ti^ 

same  acoording  as  it  couanaads  him,'iuid  he  ie  hound  to 

pursue  the  effect  of  his  warrant  (r);  aikd  it  ia  to  he  oh- 

>n^y  be^  bai.    eenred,  that  the  bailiff  of  a  hundred  nisy  ^jceeute  a  writ  out 

hundred.    ^      t>f  the  hundred  where  he  is  bailiff,  for  'he.is  >baMiff  all  ^ 

county  over  (*).     Xt  must,  however,  be  within  the  county,  for 

(p)  Sff  15  Ceo.  2. «.  12;  s.  4,  (r)  Iftip.  Off.  Sheriff,  45. 

(q)  4  "Bac.  Abr.  452}   Hall  v.        (s)  lb.  46. 
Roche  8,  T.  R.  137. 
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the  gk^tMPs  baUiwick  ^actenib  d»  liivtbBr(iV    ^^  Mens  that    Howaiecatdd. 
an  arrest  may  be  by  the  authority  of  the  bailiff,  thonghhia  bt  But  not  o      f 
not  the  hatid  that  arreatfty  not  in  sight,  nor  withinany pvttise  the  cowty. 
^Mamee  of  (iie  defondant^  it-  ia  ciiffieient>th»t  heia  ar<^ 
Mated  («). 

An  arrest  on  a  Sunday  ia  absehitely  void  (tc^)#    If»  however.  Arrest  on  a 
^  defendant  arrested  on  a  Bntarday  eacapes  he  nmy  be  xe-  ^^^^'^  ''^^' 
tiOten^ft^a^e^nndayy  *>'  ^latia  not  dnjakecutaoa  4d  tiie  inoama, 
iMit  a  ^enilinianee  of  the  teiaer  hnprieonment  (») ;  «adil  is  unless  upon 
^ftidi^iara  peieon  may  be  anested  on  a  Sunday oa  the  Und  escape; 
C%iittc^ner*e  %«iFfanty  or  anjorder  of  oommitment  fer  eovtempft^  or  Loid  Chan- 
1br.h4  is  <Msi|iered  as  in  caatody  from  the  tune  of  lenUjlg  ^ellor's  com- 
Cfae  dfifor^*  ^d  ih^  ii4Hrrant  ia  direeted  to  the  gaoler  as  in  the 
natbre  of  an'  escape  wanant  {y\  (whioh  is  a  wannnt  anAo*  Escape  warrant 
tilled  vnlef  the  1  Am.  stet»  2,  o.  6»  s»  1,  and  5  Anuc  c*  9, 
«9d,  by  which ^tejodge  ef  any  Court  out  of  which  ptocess  has 
iaeoed,  (bj  eittue  of  nhich  a  party  has  been  committed  to  pri- 
Bon  and  escapes  from  such  prison,  may  issue  a  warrant  for  his 
Mttpfrehensiop),  under  which  it  has  been  held  that  a  defend- 
wat  tsay  tiei  aetafcen  on  Ae  Lord's-day  (z).    It  is  to  be  ob- 
aerved^  that  tha^eriff  ia  not  entitled  to  his  fees  finom  a  pasty 
whom  he  has  improperly  arrested  (a). 

The  baiiiff'  or  other  person  to  whom  the  execution  of  the  Return  of  war- 
process  has  been  entrusted,  must,  as  soon  as  he  has  exe-  '"^  ^y  ^^^^^^' 
euted  die  wannnt,  latom  it,  together  with  his  answer  to  the 
same,  to  the  sheriff,  so  that  he  may  be  ready  to  certify  to  the 
Court  how  and  in  what  manner  Uie  warrant  has  been  executed 
when  cafled  npan(&). 

No  anreit  can  tdko  place  under  an  attachment  after,  the  No  amst  after 
4eyof  theretnm  of  the  wiit  (c);  and  if  the  return  is  aUowed  ^^  ^^^^  %• 
Cb  expire  before  anything  is  done  upon  the  writ,  the  plaintiff 
must  sue  out  aoethec  attadunent,  but  will  in  such  case  be 
allowed  in coats^  bntferone  attachment (d).    This,  however,  Nofrattaebnent 
must  be  midentood  as  applying  only  to  cases  where  the  fisit  -j^^  ^^^  ^ 

^  liTery  of  first  to 

(t)  Hammond  v.  Taylor,  3  B.&        (z)  Imp.  Off.  Sheriff,  61.  sber^. 

Aid.  408.  (a)  In  re  Thomas,  Law  Journal, 

(u)  Blatch  p.  Archer,  Cowp.  6S,      18Sft,  %% 
(w)  29  Car.  2.  (6)  Imp.  Off.  Sheriff,  49. 

(x)  Imp.  Off.  Sheriff,  01 .  (c)  Ibid.  69. 

(y)  Ex  parte  Whitchurch,  1  Atk.  55.      {d)  I  Harr.  110. 
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Process  of  Contempt : 


How  cieeatcd. 

Attachment 
returnable  im- 
mediately must 
be  executed  be- 
fore the  last  re- 
turn of  the  foU 
]owiog  term. 

Where  married 
woman  is  de- 
feodaoL 


Doors  catwot  be 

broken  open. 

Tletum  must  be 
by  the  sheriff. 


Proceedings 
after  arrest. 


If  sheriff 
permits  defend- 
ant to  go  at 
large. 


Of  putting  in 


writ  has  not  been  ilelirered  to  the  sYieriff,  ibr  after  delmry  C0 
the  sheriff  the  duty  of  executing  it  liee  apon  him,  and  he  ttuet 
make  his  return  to  the  Court  accordingly.  When  a  subpoena 
IB  returnable  immediately,  it  is  only  in  force  till  the  laet  return 
of  the  following  term,  and  if  execated  afterwards,  the  arreat 
will  be  irregular  {d). 

It  is  to  be  obaenred,  that  a  wifi  is  not  to  be  brougliC  in  npoii 
process  of  contempt  for  not  appearing,  or  Ibr  want  of  «n  an* 
swer,  unless  the  hnsband  be  also  taken  and  brought  in  witii 
her,  unless  by  special  order  of  the  Coart  (e).  Where,  bow- 
erer,  the  wife  has  obtained  an  order  to  answer  separately 
from  her  husband,  she  is  liable  to  proeess  of  contempt  as  if 
she  were  s^feme  sole  (f). 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under 
an  attachment  cannot  justify  breaking  doors  in  exeeuthig  the 
process ;  and  it  is  to  be  observed,  that  although  the  arrest  is 
by  a  bailiff  or  other  officer,  it  is  considered  as  the  aet  of  the 
sheriff,  who  makes  his  return  accordingly. 

If  the  defendant  is  taken  he  must  dther  go  to  prison  fbr 
safe  custody  or  put  in  bail  to  the  sheriff,  fbr  the  failent  of  the 
arrest  being  only  to  compel  an  appearance  in  Court  at  the 
return  of  the  writ,  that  purpose  is  equally  answered  whether 
the  sheriff  detains  his  person  or  takei  sufficient  security  for 
his  appearance  (g).  The  sheriff  may,  however,  if  he  pleases, 
let  the  defendant  go  at  large  wiUiont  any  sureties  ;  but  that 
is  at  his  own  peril,  for  after  once  taking  him  the  sheriff  is 
bound  to  keep  him  safely,  so  as  to  be  forthcoming  in 
Court  (A). 

1%6  method  of  patting  in  bail  to  the  sheriff  is  by  entering 
into  a  bond  or  obligation,  with  one  or  more  sumties,  to  insure 
the  defendant's  appearance  at  the  return  of  the  writ,  which 
obligation  is  caUed  a  bail-bond  {%).  The  statute  23  H.  6, 
c.  9,  having  prescribed  in  what  cases  the  sheriff  amy  taika  a 
bail^-bond  in  actions  emanating  tern  courts  of  law,  and  pro- 
hibited die  taking  a  bond  in  all  odier  cases^  a  doubt  ap- 


(d)  ISmitb,  Ch.P.84. 

(«)  Prac.  Reg.  143.  Vide  ante,  679. 

(/)  Videante, til. 


(g)  8  BU  Com.  990. 
{h)  Ibid. 
(0  Ibid. 
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pem  to  htve  1»een  nosed  wfaetber  the  i^eriff  ha*  or  has    Howexcmted. 

n^  a  right  to  take  a  bail-bond   upon  attachmentfl  iBSoing  ^        ' 

OQl  of  the  Court  of  Chancery ;  but  this  question  has  been 

eet  at  rest  by  the  decision  of  the  Court  of  Common  Pleas  in 

Morris  ▼.  Ha^wami  (/),  by  which  it  was  determined  that  a 

sheriff  may  take  a  bail-bond  on  an  attachment  out  of  Chaa«- 

ceryibut  tint  he  is  not  compellable  to  do  so,  and  that  whether 

a  bail-bond  shall  be  taken  or  not,  is  in  the  discretion  oi  the 

sheriff,  as  regulated  by  the  practice  of  that  Court     The  con^' 

seqnence  is,  that  an  action  at  law  will  not  lie  against  the 

shdiiff,  under  the  above-menttoned  statute,  for  refusing  to  take 

baiJ  from  a  defendant  arrested  under  an  attachment  tasning 

out  of  the  Court  of  Chancery  (m). 

The  ptaetice  of  the  Court,  howerer,  seems  to  be,  that  where  BaiUbood. 
a  party  is  taken  up  on  an  attachment  for  a  contempt,  he  may* 
when  the  contempt  is  of  a  bailable  nature,  on  payment  of 
the  costs,  which  are  13  s.  8d.,  be  admitted  to  bail  by  en^ 
terin^  into  a  bail-bond  to  the  plaintiffs  to  the  amount  of 
40  L  hinself,  with  two  sureties  in  20  L  each,  to  appear  er 
anewer,  as  the  ease  may  be,  at  the  retuni  of  the  writ(9t)« 

It  is  to  be  obtoired,  that  a  contempt  in  not  paying  costs  Contempt  by 

or  obeying  an  order  or  decree  is  not  of  a  bailable  nature,  and  no«J-p*y«nent  of 
-  _  ,^  costs,  or  not 

tbat  tne  sheriff  cannot  take  bail  to  an  attachment  issued  on  obeying  oider 

the  account  (o).  blil^r*  "°' 

Whero  a  sheriff,  having  taken  a  defendant  into  custody  Assignment  of 

open  an  attaohnseat,  takes  bail  for  his  appearance,  he  may  bail-bond  by 

assign  the  bail-bond  to  the  plaintiff  (a),  who,  if  the  defendant  *^«"^* 

T    *    ^  ...  X  *i.    V  .1  1.     ^   Plaintiff  may 

neglects  to  appear,  or  to  put  m  an  answer,  may  put  the  bail-bond  proceed  on  the 

in  suit  against  him.    In  the  Court  ofChancery  the  plaintiff  may  oail-bond. 
also  hare  a  messenger  into  the  comity  whete  the  defendant  ^nd  have  a 
lives,  to  arrest  liie  defendant,  and  bring  up  his  person  to  the  messenger. 
Court,  wliicli  is  the  more  ^betaal  way  of  proceeding  (9) « 
This,  bowetrer,  -will  not  preelade  him  from  bringing  an  actbn 
at  the  same  time  upon  die  bail-bond  against  the  .defendant  Sending  a  mes- 
and  his  sureties,  otiierwise  the  giving  a  bail-bond  would  be  ^Uide  acUon 

on  bail-bond. 

(0  6  Taunt.  560.  (0)  Anon.  Free.  Chanc.  831. 

(m)  Stttdd  p.  Acton,  1  H.  Blackst,        (p)  Anon.  9  Atk.  507. 
468.  (?)  Ibid. 

(n)  Uii^d.  106. 
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Proceu  of  Contempt : 


Action  OQ  bail- 
bond,  how  re- 
strained. 


Diflerence  be- 
tween a  capiat 
and  an  attach- 
ment* 


HmiF^ieoiit^  ({uto  tts^less  (r) ;  «iid  it  is  to  be  oiwerrodMiiiU^  JSiivtiiiA  b 
bMug^  oft^the  bail-bond  the  de&ndBiit  eaimpt  obtain  ttn^ite 
to  restrain  tbe  defenda&t  from  prooeedibg  in  at  wkboat  fint 
clearing  hw  epntempt  (a). 

Where  a  ieHendant  has  been  anested  iifim  an  >attacbiiieot| 
and  either  sent  to  prison  or  been  admitted  to  bail,  the  sheriff  te 
obeyed  tbe  wfit,' and  performed  aUthatheis  Tei|akedlodo. 
In  this  respect  there  ia  a  difference  between  a  capias  at  hm 
nnd  am  uiiaobme»L  '  ^*  Upon  «e^i)of}n»retwraed  upon  a 
(dapias  at  law  ihey  ameree  the  sheiiff  if  inr  Joes,  not  kfing  ia 
the  body,  npon  the  statttte  of  ire««sit>iiterv^/4:.  29?  <uui  tfaii 
is  npon  the  Words  of  the  capiasj  whidh  arev  '  So.ihai  "tpm  Imn 
kis  bifdy  before  us  to  aneumr  A.W,of  a  pieamf  .tntfott 
mpon  the  ottss/  So  that  tiie  command  of  (the  mnt  m  set 
dbeydd  tmless  he  hath  the  body  ready*  *  in  wa  altaefamenttbe 
form  of  the  writ  is,  '  So  4hcU  yeu  haws  ha  hodp  -brfare  •» 
l#  amwer  usy  as  well  ofacertam  eonteitipt^itAe^sofifn^aid 
'A,  B.  against  us  cammittedf  as  is  mkt;  as*  mksiiit>skaU  ie 
then  emd  there  aUeged  againsi  Aim ;  i  as^fttHkert-tm  4a  nti 
f^eteive  whatever  our  said  Court  ^AtdithM  pfope9  un^kk 
Mtalfy  and  that  you  do  ^na  tn^loii 'flMe,'d^  Aa»  km 
this  writ.*  By  which  wmU^  it'  OisfM.  taaemi  they^imi^ 
amerce  ^e  sheriff  ^  ttot  bfumfing  .In  itte^body,  k»  thiydid 
npon  the  capias  at  common  law ;  but  because  the  ^sni^  wm 
originally  f(mnded  upon  a  ooff<smfMf,!i«  aeems'ithatt^wteie  the 
sheiiff  has  ii^en  op  the  body  he  lia»:p^ni  obta&dMe^to  tte 
writ,  Hiough  he  does  not  actually  bring)  hin^tip  (»itlu  Cknrt; 
becauflfe  the  Contempt  only  ivdnoes^  commitmaiitv""UB^  * 
satisfied  by  imprisonment  in  the  cbnntfL  gaeii:!  attd  5llie  tdieMi 
of  Westminster  2,  only  relates  to  etiginal  andi jndBbialwiili, 
mid  iiot  to  these  prerogatifre  pfoceaseSvi-andi'tiMvpibie  tbejr 
issued  an  habeas  corpus^  whieli*  ismt  smdhmbfesd;  traii* within 
the  elailtlto  i^n  which  it  is  pfQpet  to:.g»naAiaai  amtrce- 


(r)  Beddall  v.  Page.  2  Sim.  224. 
(f)  ITtnilc  V,l|6* 


(0  Gilb.  Chan.  8S. 
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<  All  prMeflse**  iq^^kinst  mny  petMu,  diroeted-  lo^e-^thcctt^   OfilK ltei«m. 
M%liC  toHbe 'dulyand  traljejB^ciitedyaad.rdtamei  ifito<  tii4  V    .  -   . 
OoQrli  0tt  of "rhich tii^y  iMne<l(«e);'  wid  alb keiniiiB^ although 
made  by  the  under-sheriffy  yet  mast  be  tnat^-  m  thil  natfte^  Must  be  in  tbe 
Ute  ingfr  sheriff,  ajid  hia  ume  mist  be*  pftt-ftMelQi^or  U  is  ^^^/^^^ 
««<*);  _         suen  . 

Tbe  sfacriff  mnst  alsd  i«tum  tniry,  and  not-oontnlrytollla  Mustbetrae. 
recofd;  if  he^doesy  he-ftlsifies  alt  bis  proeeadingB  (^)« 

if  the  shwlff  takes  the  party  to  gaol  he  ahoidd^  baa  no  tini9 
in  80-dBiiigv  tm  dthafwiM  tbe  tinia  laay  expire  within  wlu^li 
thfii  jdamtiff  is  botnd  to  biiag  mp  iba  dafandaat  to*  anaw«f  bis 
MBtempt  under  1  WtU.  4,  <$.  36,  a.  15,  rale  4  (s). 

The  retam  oug^t  to  be  made  before  or  upon  the  day^f  Ought  to  be  on 
ivtum  Kmed  in  the  writ,  if  a  day  certain  ia  named  (a)  2  biit  ^  ^^  ^^^' 
aif^be,  vri*  ;be  aativnaUe  on  ^  return  day  not  ^aatodn,  the 
vbenffneed not  satusa  U  tiU  the  fvwrto  poit  (6)« 

Anatlaebm^MfataniaUe  immediately  ahould  be  ratwrn^d  Or  if  returnabla 
ai  aeon  aa  ir.ia  «wcaled ;  bat  it  ia  in  foroe  tUl  tbo  laat  i0tom  >>»<°«<>'«.te!y'  •• 

looa  Bi  It  IS 
af  iha  tann  Ml«iri&g  ,th«  <«f/e.    If  execated  after  that  ti^e  executed. 

14  ia  iiabiai  to  be  liiaAaxis^  for  irregularity  (cX    Tbe  party 

pFoaeenting  .libet  t)ente»pt»  boweTer,  ia  at  liberty  to  call  upon 

ihe  aheo£F>  £»  bis  Mtam  to  an  attachment  returnable  inirn^ 

diately  m  tbi»  fifkb  4ay  alber  it  ia  put  into  the  «beiiff*a 

banda(i2)w 

If -tbe  abetiff  er  odiar  officer  doea  not  make  hie  return  of  if  retura  not 
die  writ^inoted  tobim^Chia  Court  may  amerce  him,  a&d  the  "'^^V'^^'^f, 
aneraemenla  are  commonly  5^,  and  are  to  be  levied.  \if  * 

beiii^  eatmatod  into  the  Sxcbaqaer,  or  by  prooeaa  out  of  tbn  or  committed. 
petty-  bag  to  tbe  auroaeding  sheriff  to  levy  and  pay  tbew 
atO'tlar  fianaper.    But  4t  ie  uaual  to  g^e  the  aheriff  %  d«f 
in:  that  paifpoae^  and  .tf^be  do  act  by  that  time  return  tbe 
iH(iit»  tbe  Court  wittiset  tbe  amercement  (e). 

The  gBneBal«mirae  of  proceeding,  bowever^.to  oaaaiielthe  Of  |>roceediDgB 
aheriff  to  return  an  attachment  is  firat  to  procure  an  at^ei^  ^^)«n  ^^^^  ^ 

(u)  Imp.  Off.  Sheriff;  ZIZ.  (6)  MaksMaoa  v.   Dlllbn^iMft» 

(x)  Ibid.  S34.  S6S. 

(V)  Ibid.  (e)  1  Smith,  Ch.  Prac.  84. 

CO  1  Smith,  Ch.  P.  100.  (d)  Ibid  100. 

(a)  Ibid.  (f)  I  Harr.  Ill 


Digitized  by 


Google 


590 


Proeess  of  Contempt : 


Of  the  Return, 


Or  against 
Chancellor  of 
county  paladoe 
of  Lancaster, 


When  hii  she- 
rifTdoes  not 
obey  the  man- 
date. 


tbe  sheriff  to  make  the  return ;  then  ft  ieeott^  afder  thiit  he 
return  it  within  a  given  lime)  or  et^nd  oonimltted  ;  and  after 
that  a  third  oi^er  that  he  do  etand  committed  (f)* 

Where  an  attachment  has  been  issued  to  the  ChanceUor 
of  the  countj  palatine  of  Lancaster^  and  he  omits  to  letam 
the  writ,  a  peremptory  order  must  be  made  upon  him  to  leitam 
it  within  a  certain  number  of  days  after  serviee  of  tke- eider. 
Upon  which,  if  he  returns  <  that  he  hath  sent  his  mandate  to 
the  sheriff,  who  hath  not  returned  the  same',  another  peremp- 
tory order  will  be  issued  to  the  sheriff,  oommaaduig  him  withia 
a  certain  number  of  days  after  sernise  of  the  order  iqwii  hii 
under-sheriff  to  return  the  miundate  (^. 


Form  of  the 
Return. 

* V 

Nim  eH  in" 
ventui. 


CtpicorjnUm 


When  sheriff 
hai  taken  bail. 

Wheie  the  de- 
fendant is  in 
prison. 


Return  by 
Chancellor  of 
lAncaster. 


Upon  an  attachment  there  are  two  ordinary  returns :  if  the 
defendant  cannot  be  arrested,  the  sheriff  returns  that  A,  B,jm 
not  found  within  his  bailiwick ;  this  is  termed  a  nan  est  inventus, 
and  upon  this  return  attachment  with  proclamations  and 
fiirther  process  of  contempt  is  grounded.  The  other  return 
is,  **  I  have  attached  the  within  named  it;  B*  as  within  I  am 
commanded,''  and  it  is  called  a  return  of  cepi  corpus,  which 
when  once  returned,  puts  an  end  to  all  the  ofdiMry  process, 
for  no  proclamation  or  commission  of  rehelUoif  can*  be  fssued 
after  that  (A)  ;  unless  the  defendant  afterwards  escapes  or  ab- 
sconds, in  which  case,  as  we  shall  hereafter  see,  the  se^east- 
at-arms  may  be  sent  for  the  puipose  of  grotmdfng*  a  seques- 
tration. 

When  the  sheriff  returns  cepi  €orpU$,'  if  the  de^ndant  is 
not  otherwise  charged,  and  he  hath  taken  a  bail-bond  for  his 
appearance,  he  adds  that  **  he  hath  the  defendant  ready*'  (t) ; 
but  if  the  defMidant  be  in  prison,  and  is  not  out  on  baiUbond,  the 
sheriff  adds  to  his  return  '*  that  he  hath  the  defendant  in  his 
safe  custody  y  in  His  Majesty's  pool  for  his  eotinty,**  &c.  (k). 

It  is  to  be  noticed  that  if  the  writ  is  dir^ted  «^  the  Chain 
cellor  of  Lancaster  commanding  him  16  issue  his  mandate  to 


(/)  Clough  «.  Cross,  2  Dick.  655. 
657. 

ig)  Ibid  558. 

{h)  Frederick  v.  David,  I  Vern. 


a44;  Hilid.ieO. 
(t)  Johnson  v.  Aylet,  fi  DicL  OM. 
(k)  Ibid. 
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Ui  8k«iiff49«ttiidki  tii«  |Mrty,  the  jretura  is,  thai  he  has  iMued  Form  of  th6 

hia'intiidate.'accordiiiff  ta  Ihe  tenna  of  the  writ,  and  that  the  Return. 

aheriff  has  made  the  return  to  him  either  of  cepi  earpus  or 
fumesi  inventus  J  aa  the  ease  may  be. 

It  seems  that  when  a  defoadant  is  in  prison  upon  a  criminal  Special  retain*. 
chMffe^  the  sheriff  ought  to  make  a  speeial  retorn  of  the  cir-  ^«n  the  de- 
cmnsteaee ;  and  where  an  attachment  has  been  issued  against  custody  on  a 
»  person  of  uasound  miad,  the  lAieriff  ought  j^pecially  to  return  crimiDal  charge. 
thai  fact,  and  then  if  no  one  be  willing  to  appear  for  the  de- 
fcttdant^  the  plaintiff  may  move  upon  the  sheriff's  return,  and 
on  aiidavit  of  the  defendant's  state  of  mind,  that  the  senior 
derk,  not  towards  the  caose,  may  aj^ar  for  hlm(0- 

The  costs  of  an  attachment  issued,  but  not  executed,  are  Costs. 
11  s.  2d:  if  executed,  13««  8d.  (m). 


Nature  of  the 
Writ. 


Sect.  III. 
Of  the  Writ  of  Habeas  Carpus. 

If  the  sheriff  retoms  a  cqn  corpus^  and  that  he  has  the 
defendant  in  safe  cnstodj/  in  His  Majesty* s  gaol,  &c«,  the  '  v  ' 
next  step  to  be  taken,  if  it  is  wished  to  proceed  to  a  seques- 
tration against  his  estate  and  effects,  or  to  take  the  bill  pro 
confesso  against  him,  is  to  sue  out  a  writ  of  habeas  corpus  (»), 
which  is  a  writ  directed  to  the  sheriff  or  other  officer  in  whose 
custody  ha  is,  commanding  him  to  bring  before  the  Court,  on 
a  certain  day,  the  body  of  the  defendant,  in  order  that  he 
may  al^de  such  order  as  the  Court  may  make.  m     k*    <wi 

The  prisoner,  also,  if  he  wishes  to  be  brought  up  to  the  Coart,  out^by  the  de- 
may  sue  out  a  habeas  eorpus  himself  (p).  feadant. 

It  seems  that  formerly,  in  the  Court  of  Chancery,  the 
plaintiff  might,  if  he  pleased,  instead  of  a  habeas  corpus, 
move  that  the  sheriff  might  bring  in  the  body,  which  if  not 

(0  1  Smith,  Cb.  Prac.  184.  Xo)  Johnson  v.  Aylet,  2  Dick.  658. 

Im)  Ibid.  lao.  (p)  1  Harr.  124. 

(n)  Gilb.  For.  Rom.  anU. 
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Pfw:e$s  9f  Oontemfft : 


lawhtttcMBS 
issued. 
» ^  p 

Order  upon  the 
sheriff  to  hring 
iD  the  body. 

Present  pnctioe 
of  the  Ex- 
chequer. 


Messenger 
never  sent  by 
Court  of  Chan- 
cery when 
defendant  in 
prison. 


but  habeas  coT' 
put  is  usually 
sent. 


Within  what 
period  hnbetu 
earput  must 
sued  out. 


done  fbrdi«tth>  the  riMiiff  ww  «nbr«4  i»  pi^tMB{q)', 
m4  in  the  Excko^uer  k*  spp^ftM'  to  ke  liM.praMiif  fratlloft 
to  gir^  «  foiir^y  cnle^  ufOir  4hB  •fantiflF  Id  'brtig«  in  iht  body, 
and  AfiD,  tf  tk«  aheitf  deeana*  «^pLf  wkliliftUift  <bitr  dtyi,  ti 
awftfd  a  BWM<ngT,  apaasMliiift^iMWad^f  a  kabH»^09jm'{^)' 
Thi«  however  u  «  pwCieokr  ^iMtege  of  A%  Ooutt  of  Exche- 
quer, lA  order  Ihat  the  plahitiff  (wlio-  ur  promiMd  te  be  th« 
Kui^'tf  debtor)  may  ttot  be  debgred  (l>;  bstln  the  Gcrnn  of 
Cheneei^  a  meeeenger  hi  never  sent  irbMi  tiM  defendant  U  in 
aetnal  cuetody  either  at  the  tia^of  the  retwnv  ot  haabew 
anbeeqaently  committed  and  ohMged  at  the  suit  of  ^otfaen  (f), 
in  whiek lait  eaee  the  meaeengto,  if •hehaa  beeneifaneedy  wait, 
most  procttie  the  eheriff  to  makea'retnm-of  thedefendaat't 
Buhsequent  coaunittal^  upon  idiiob  a  failtfwoefpflie'inU  be 
if  aued  («)• 

But  although  a  luibeas  corpus  is  the  proper  ieenise^  of  fn»* 
ce^og- where  the  defendant  m  in  'aotnid  enetody,  yet  where 
ha  ianot  in  such  castody»  but  hae  Jbeenedmitied  to  boil, 
a  haiefu  wrpus  will  be  improper^  and  the  meneqger  of  the 
Court  oug^ti  in  euehcMet  to  beeeni  to'hrinyfakn'ip  to 
the  bar  (as.) 

It  was  formerly  net  considered  neoenriury^  unlaes  it  wie 
intended  to  proceed  to  take  Uiebyi  pmosn/ifjsoigmnsttbe 
defendant,  to  hring  him  up  to  the  bar  ef  Ahe-Ceint^  faabeaf 
sufficienlly  charged  with  the  contompt^  in  tiiapntbn  heloir,  bj 
the  delivery  of  the  attaehment  to  thn  -skefi£Q|r)«. .  it  'haneg 
been  found,  however,  that  the  cMnmatance^  4i€>tikeee«beiag 
no .  obligation  upon  the  person. fending.»theci;;paitifnto  priooD 
ever  afterwards  to  take  the  aligbteat.  maAo^  ef :  him,  bad 
frefiMntly  led  to  the  consequeeme  that  ^  jdef^ndant  caai- 
mitted  to  a  oouty  gaol  wns  left  there  fi>r.  the*  leiinriiidfr  of 
his  life,  a  clause  was  introduced  into  tine  statsto  d  j  Wv  4y  c.  X, 
<air  Edwaid  Sugdon's  Act)  (s),  by  wUdi  it  ia  p»»«iisd  diet 


(q)  Anon.  2  P.  Wms.  SCO.* 

(r)  GUb,  Fer.  Rom.  71, 1  Ibw). 
ISS.  4. 

(i)  Gilb-  For.  Bom.  71. 

(t)  Johnson  v,  Aylet,  2  Dick. 
CS8. 


(U)  Ibid. 

(»)  Holmes  v.  CaidweU.  1  MmI 
114. 
(y)  Johnson  «.Aykt,  a  Dick.  6S8. 

(t)  Sugdta's  Acts,  by  Jemmett,  3. 
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if  a4«fiNidMBf  vtdfcp.fftweffrr^f  kmAKkft-fofni^^^M^  Wi(livn#hat 


b#eii]BQoiieB;bi!Mightt<l)tfaB  4v^f  tin  Coattrtkd&if^^pn^mU  W 
viewer'  iiw'ioMieQiiipi,  ttiet  jtlaiMiff^  if  Ifce  ooiil4nii{>»^  bb  not 

to  <b0  bnr  of  tl^fe  fOoolt,  ivithm  thbty  dnfB  fioiiyi^'  €ifnl»«f 

liM  befog  aefxwUy  in  eoBtody  or  iletaiiied  (b^ing'  «lrMl^  in 

custody)  upoti  prooeto  of  eontfittnft,  a&d  if  the  Utit  of  irrieh 

thirty  .<ia7t8lMtllhftppen  oat  of  ToriBy  then  williiti  the  ApKt»lb«ir 

di^of  the  eaaukig  Term ;  and  thsi  in  case  any  euoh  dei^Mtf- 

ant  Bball  not  be  broaght  to  ibe  bar  1^  the  Court  witbin'sueh 

leepective  times  as  aforesaid,  the  triMriff,  gaoler  im"  keeper,  &e, 

in  whose  custody  he  riiall  be,  shall  therenpon  discharge  him 

out  of  custody  without  payment  by  him  of  the  costs  of  con* 

tempty  which  shall  bie  payable  by  the  party  on  whose  behalf 

the  pitKsess  issued"  <a)« 

Tho  effect -of-  this  nder  is  to  disoharge  the  defendant  out  of  If  not  bfoueht 

any  tufttody  whWi  h«  «»f  be  in  or  detainer  he  mAy  be  under-  JPi<*he  m^ 

forconten^'mnotappearingrornot  answering,  unless  he  is  be  discharged. 

brought  iloiAioiar  g£  the  Court  within  the  thne  therein 

limited.     The  plaintiff,  therefore,  if  he   wishes  to  keep  a 

dofcndftnl  who  baa  ^bmn  stttacfaed  and  committed  to  the  county 

gaol  for  ooiitempt  ia  process  in  custody  tfll  he  has  cleared  his 

coaOsmp^;  lans*  bbo  iouO  a  writ  of  habew  eofpus  in  siifficfent' 

tine  to  hiArelfaorrdofendatit  brought  up  to  the  bar  within  the 

period  iientionedih'tho  ndoi    it  is  not,  however,-  now  neces^  Not  neoesitiy 

sary,  as:k^lbrhrerlrww  ™der  the  5  Geo.  2,  c.  25,  s.  2,^  in  ^f^£j"Pjj* 

order '  to '«nabte^faw  Court  to  cspose   an  appearance  to   be  enable  the 

entered  ^  the  defoiriairir,  acenally  to  bring  him  to  the  bar  Court  to  enter. 

an  appearance 
by  kabeOB  ^npuB,  Hhat  proceeding  being  now  rendered  unne-'  for  lum. 

c0as8r^4yy:ihe«tat^  hW.^  o.  96,  s,  11,  which mfterTo^nact* 
in^  the  s^tiKfn  b€^te<d£h  2,  o.^S,  s.  ^,  before  refbrred  to,  goes 
on  ^  dniatrrf^tbsit  If  amf  idefendint,  being  within  the  wiUts  of  / 
any  prison  in  England,  under  or  charged  with  an  attachment 
or  other  process  of  contempt,  shall  after  fourteen  days'  pre* 
vious  notice  in  writing,  rectuiring  him  to  enter  %a  appearance, 
refuse  or  neglect  to  enter  his  appearance,  according  to  the 
.*.'-...  ^»    .  ■ 

(tt)  I  W.,4,  .c  36,  s.'  15,  rule  5. 

YOL.    I.  Q    Q 
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WitMftwUt  ruh*  or  mHliad required  hf  fSbtt  Courts  er  to  ^ppoilkl^  clerk 
V**  or  atlomey  of  the  Court  to  eet  on  hk  beMf,  tlM  Court  ttiay 

Court  may  order  a)>pomt  ft  derk  in  Court  or  ettomey  of  euek  Court  to  m^ter 
j|PI»^|2^^  ^  en  epiKaranee  tot  nuth  deftedebl»  aad-eueh  preoeediage  wagr 
(letediot  oa      tbereHpon  be  had  fad  tlie  caaaa  aa  if  Hm  pa# ^  had  actumUy 

Dotkf  in  t«ol.  Itiato  be  obaerred,  that  when  it  ia  intended  to  take  a 
bai  pto  confMo  againat  a  de^mdaiit  ivho  ia  fan  prwii  <i»r 
ft  eoateitapt  in  not  a|ypeaAng,  under  the  I3th  mlo  of  4he 
1  W.  4,  c.  86,  a.  15,  the  defendant  la  to  be  aUowedtwenty-oKe 
daye  after  his  committal  te  prison,  or  being  diarged .  with^  the 
attaehment,  to  coaaider  whether  he  win  enter  hia  appearaneo 
or  not,  after  which  the  plaintiff  meat  proceed  to  enter  an 
appearance  for  him  wilMa  fourteen  days,  otherwiae-  ho  %v%ll 
be  discharged ;  so  that  the  notice  to  be  given  pursuant  to  this 
rule  should  be  so  giren  that  the  fourteen  days  shall  expire 
within  fourteen  days  after  the  mtpiration  of  the  twenty-ene 
'     '  days.     It  should  also  expire  within  the  periodf  limited,  by  th« 

6th  rule,  aa  the  tiaae  beyond  whiteh  a  defendant  cannee  be 
delakied  in  prison  without  beii^  brong!M  to  tbe^har  Ijhuheas 
pursuant  to  that  rule. 

This  clause  appears  to  hare  been  introduced  {nto  Ibo  Act 

in  conBe<{ttence  of  a  suggestion  of  ^  Comndasiottaia,   in 

order  to  save  the  expense  of  bringing  tho  defendant  to  the 

bar  of  the   Court  by  Acfteev  oovTwr,  which  in  aease  cases 

^^^^^       ia  cfMisideiaUe  (c).    It  ia  to  be  obierred,  howofor,  that  if  it 

tobeebogsd      ia  intended  to  detain  the  defendant  in  custody  tifi  he  has 

of  hL^eoail^^  cleared  hia  contempt,  by  payment  of  his  eoats^  he  must  atili 

'  be  brought  up  to  the  bu-  of  the  Court  by  kmbeas  eorpks^ 

otberwiae  he  will  be  entitled  to  his  ^chargn^,  under  tlie 

5th  rule  before  referred  to  (ji),  or  under  tho^  Idlh  rale  of 

ibm  I5th  aeetion,  by  which  Hie  Court  ia  empeiwered,  upon 

apfdtctttion  of  the  deftndant,  m  deAult  of  the  plaintiff  a 

proceeding  to  eater  an  appearance  for  the  defendant,  or  to 

.  t^^  the  blU  pro.  €onfes$o  against  him  witl^ii^cettaip  periods 


(*)  V&ftf  Cha.  Rep.  «,  prop.'t. 

(c)  Ch«.  Rep.  so,  prop.  6  ;  £xpl.  Pap.  ibid.  60,  prep.  6.  j 


(d)  Sufra. 
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ci«|t947  witboQt  paying  the  qo^  of  the  contempl,  unleM  the  ^|i21m?^ 
C<Hirt»  Wmg'  3alMfied  4hfit  justice  cannot  be  ilone   to  the  cess. 


ylaiDtiff.  without  en  m^wer  to  the  hiU,  or  to  interrogatories 
fromti^e^ki^daiit  JMin«elff  order  Uqi  tp  femaia  ia.  custody 
until  answer  or  fhrthef  order  (tf). 

li  seems  to  k^uft  beeft  th»  epiiuisn  -of  Loid  Loaghhorengh,  DefiuuUiU 
in  Jan^s  ▼.  Kir^patriek  (/),  that  a  defendant  who  was  in  fo°A^  erimbif 
eon&nefnent  under,  sentenoe  lor  iialony  ooold  not  be  bronghi  offence  may  be 
«p^thebarof:thisCpUrt.byJl4Aw  corpus  fcr  wvEtofnl  ^XL^^S 
answez ;   but  m  itfitw  ▼.  Brovm  (y)^  a  prisoner  in  Newgate, 
SBiering  under  the  senisnoe  of  the  Court  of  King's-  Eeach  open 
an  indietment  for  peijury,  aiqpears  to  have  been  brought  up  upon 
an  attachiennt  for  want  of  an  answer.   In  such  case,  however,  but  must  be 
4he.de^ndi«t  will  not».as  in.oidinary  qases^  be  tonied  over  to  remanded  to  his 
ikk^FUs^^^mqimcftmwnm^  butan  order  will  be  madothat  he  ^" 
shall  be  jturned  over  tn  the  Fleet  prison  profarma^  and  from  be  m^,  how. 
thanca  eifnried  back  instanim'  to  the  prison  fran  whenee  he  over'totheF(««(, 
can^y  with  his  cause  (A).    And  this  af^ears  to  have  been  f^/"*"^ ; 
also  the  cruras  of  ps^ceeding  where  the  defendant  was '  in 
prison  for  a  misdemeanor  (t).     It  is  to  be  obaewed^  howoTer,      .  . 
tbatwheie  adeftndaal  in  contenqpt  for  want  of  an  answer  mandedto  hia 
waa  i»  onslody  for  a  oriniinal  offence,  very  little  advfminge  ^^^^  pn^n. 
oonldi  under  l)ie  old  pcaotiee,  be  derived  to  the  plainliff  by 
bringing  .him  np^  to  the  Court  by  habems  corpus  and  having 
lum  conunitted  to  the  Fleet  pro  forma,  betottte  by  so  donig    • 
be  coidd  not  have  been  in  »  better  situation  for  precmsdmg.to 
take  the  Wlpro  anfesso  against  him  than  he  was  in  befbre, 
inaanraeh  as   an  aUas  habeas  corpus  (which  wna  the'  ftst 
propess  iaihied  against  a  prisonsr  who  had  been  turned  nvnr  io 
the  Fleet^.  in  order  to  fotfnd  an  order  to  take  .the  bill  prd 
oonfssoo  agaiiaat  him).cottld  not  issue  exciqpt  to  drrfvison  of 
the  Cotrt(ifc).  This  inciyni^aiuence  has^howsTer,  been  recedtiy 

(0  Ftd«  post,  sect.  11  £(  chap.  0.  179 ;  Moss  o.  Brown  1,  V.&  B,  806. 

(J)  8  Ves.  5tS.  Where  a  defendant  is  in  contempt. 

If)  1  v.  &  B.  78.  for  not  obeying  an  ordei"  or  a  deeree, 

(a)  Ibid.  the  committal  to  the  Fleet  fm> forma 

(t)  Bowes  o.Strathmore,  2  Dick.71 1.  is  sufficient  to  ground  a  sequestration 

(Jk)  Lloyd  V.  Passingham,  15  Ves.  against  him.    Videpm, "  Decrees," 

Q  Q  2 
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Where  ^^^^  remedied,  m  ccuiee  whaie  tha  defendftpt  U  in-  custody  foTr  a  mii- 
crin^nal  pro-^  demeanor,^  l^  the  etat.  1  W.  ,4|  c.  36, 6.  X5v  rttle^4«  by  which 
fC'  it  48  prorided  * •  thai  where  a  defendant  is  cpnfined/or  a  VU3- 

From  whence      denieaiM>r  and  has  been  brought  be£pre  the  .Coart  upoii  an 
brouSt^ya       *«*»«  cotpus^  and  thereupon  turned  Pter  to  thp  Flefrtfrv 
second  habeiu     forma^  but  hea  been  carried  back  to  die  priaon  from,  i^hezu^ 
thebiiuien*     ^®  ^*°*®  ^*^  ^  caow,  another  writ  of  habeoi  corpus  may 
yroctmfem.        ieener  directed-  to  tlie  .gaoler  or  keeper  oi  jthe  prisoi^  to  .which 
he  haa  been  carried  back^  and  thereupon  the  defendant  ehall 
be  brought  into  Court  and  remanded   to   the  ipri^^wt  finooi 
whenee  he  came  with  hia  caaae»  without  bei^g-i^med  ^r^r 
again-.tothe  Fleet  priaon,  and  the  biU  m;^  be  takan  p?v 
eonfesao,  in  the  same  manner  in  all  reapecta  aa  if  the  defend- 
ant had  been  all  along  in  the  custody  of  the  Fleet," 
Th'     I    QiilM*       l^t  ia  to  be  obeerred,,  that  thia  rule  doea  notapfAy  «tQ  cases 
only  to  cases  of   where  the  defendant  is  in  caa|»dy  fot  a  felony,  (consequeatly 
'nld^^T^'MMi     ^^  samsi  diiicnity  which  existed  before  in  applying  .this  process 
'  lo.  crimiasi  eases  in  general,  stiU.  remaina  wUtv  mgaxd  to 

persons  ohavged  with  felomea  (/)•  

iJohabeasafqnu  ^^  ^  generally  necessary  before  a  kabeeu  corpifs.can  be 
befoxethemtiarn  iatiMd  on  the  part  of  tibe  plaintiff  to  wait  till  i^fier  the 
"  .    fetoia  of  the*  aatachment,-  unless  tha  defendant  jp  afi^ady  in 


eustodyiia  the.  Fleet,  in  r  which  •case  xt^aj,.be  mf^vf^  for 
SfnaanT^'  upon  tha  attachment  being  entered^  vit|ia«t^w^t|ng -for  the 
already  in  the  DStum  (jit).;  and  so  where  n  defi^ndant  MM  ^  ^^aatpAF  ^ 
Fleet.  thaMasslhal of  the  King*a  3eiwh  prison,  Ihe.-^laiptjff may, 

—  in  the  King's  immediately  after  lodging  the  atta<An»^t,wtth.1th0.  JM(§ii|ha}, 
Bench  prison.      ^^^^  ^^  ^  ^hoheoB  corpus  cum  C9mai9  (n)^ .  . 

n .  .It  haa^been  befora  staled  that-  the  pria9«Aerna,.weU.'aa  ths 

rnsoner  may         ,.--  «.  >i»>*  i."«.  i_ 

have  a  habtm     pkHiltt.  jnay  luMTer  a  wnt  of  a«oeoa  «e?)pK5.  to  bfif^  him  ta  the 

^^"^r^-  faaiF^'Of  tfaeXuowrt.     In  either  case^  hkewaver,  it  Jsri^epeaanry  to 

faanpe  -n  prsriomi  carder  of  the  Com^^  (uTr  writ,>ti7hiob  wiU  be 

made  of  course  upon  appUcatioiV  rei$heC'by,fiiplw>(  or  .petitknLy 

'    eii>pr(Ddu«ang'thealteohmantandthe.|?etum(i^)n  r    . 

How  pv^ar|d»;   '   ^^  o>der  iiaving  been  i^>tained«  i!t  ia  pjrepi^^by,<|t^  dark 

'      '  i^  Court,  and  left  open,  with  the  order  annexed  to  it,  with 

(m)  Cuts.  Can.  114.  («;  Hind.  lU. 
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the  Ibag'-bearer  of  the  Si^t  Clerks*  Office,  "who  proeorea  the  How  preptred 
uigtiatiirt  df  the  Lord  Chtocel  lor  io  it,  «ikd,  *Sfter  it  ies^IoA,  "diwued. 
fetctcB  ft  a^the  clerk's  Mat  V  the  coiits  ar^  14  s,  ^  d:      " 

Thtt  service  is  by  delirerih^  the  writ  Hsdf  iindw  s^i  to  the  Service  of  the 
-sheriff  or  other  person  rn  whose  custody  the  delbndaat  is,  )uid  '^*- 
%eepingf  a  copy  of  the  label ;  and  ff  he  obey  it  «ot,  the-  Court 
will  puiii«h  Mm  \h  a  summary  way,  upon  uiofioii  ip)»    '      '  ' 

The  sfaMff  ii  bound  not  only  to  vetunn  tie  wrlt,'but  he  mMt  Sheriff  mnit 
^feo  hare  the  defendant  at  the  bar  of  the  Goort  by  ihi^  time  ^^^  „ 
appointed,  for  whi6h  purpose  he  «ftual]y  exeentes  a' warrant  retam  the  writ. 
\iiider  his  liand  and  seal  to  fhe  ga6ler  'in  whose  custody  ttie  Wanant  to 
defeiildattt  is,  commanding  him  to  hare  the  body  b6fi>re  tha  8«ol«r« 
-t'burt,  Arc.  (q), 

Formeriy,  if  the  shenff  or  other  officer  to  whom  the  writ  Method  of  en- 
vas  directed  obeyed  it  not,  the  course  was  to  issne  an  alias  ^^^^^ 
hdbeas  corpus^  and  then  a  pluries  habeas  corpuSy  and,  ofter^ 
^ard,  an  alias  phaieSf  to  which  if  he  yielded  no  obedknoe, 
Yhr  Atedu  eome  return  thereupon,  in  excuse,  which  tho  Couit 
should  think  sufficient,  then  the  Court  proceeded  to*  pmrish 
Ws  contempt.  '"'       . 

'  ThU  method  of  proceeding  by  alieu  and  pimries  has,  liow-  Ptoeeediogs  by 
even-,  gdne  fnto  disuse  itf  almost  all  oAsee,  and  the  pHseesa  ty  Su^na^iSSh^ 
attachment  has  been  substituted  in  its  stead.    If  ha«  been 
Ibng  settled,  at  comfmon  law,  that  if  the  shettff  or  other  offieor  •^  sheriff  nay 
to  whom  a  habeiis  corpus  is  directed,  omh  to  make  a  return;  diiobedience.^ 
or  tii^'ake  An  insufficient  tietum,  an  attachment  maybe  issued 
ftgtiinet'  hiih  for  his  dSsobedience  to  the  original  writ  without 
issuing  an  alias  or  pluries  habeas  corpus  (r);  and-  as  that 
))hicttce  stands  upon  this  legal  principle,  tnjt.,  that  dbob^ying 
tM  King^b  Wkfe'hr  a  eontempt,  and  equally  a  oonteai^t  tondiea 
bbey  the H^t  wi^t  as  at  last  (s),  the  same  principle  hts'besii 
applied  to  writs  issuiiig  out  of  the  Court  of  Ghanecry  m  wM 
afii  to  thoito  iy^m&d'by  coutts  c^'law  {t},  -    .    .  i  .    ; .  .. 

Where  a  ckpi  tiorpus'  had  been  retomed  ta  as  Kttach*  Sheriff dis- 
ment  upon  wltM  a  habeas  corpus  cum  oau$is  was  isaued  prfSl^^under 

.'"•**.  .^   .      insolvent  act 
after  ikofreot 

(p)  Hind.  113.  (s)  Ibid.  eonus,  fniilty  of 

(vV  Imp.  Off.  Shcp.  405=.  -  {^tf  Oioii4ey'«'caBe,  l^««iaasU  1.     contemot. 

{r)  Rex  V,  Wrntoh,  5  T.  R.  80.       7«.  ' 
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^^^  PiTQcess  of  Cdiui^pipi : 

Retmn^Uid     ^  ^^uig  th^  defeadant  to.  tbe  bur  of  tbo  pOHri  Ao  inaver 

^"^  tis  contempt,  but  the  officer  to  whom  it  was  address^,  fdft^ 

he  had  received  the  VTit,  difcba^efl  tjixe  d«)f eo^liff ,  u^^?^ 

an  Insolvent  Act,  I^ord  Har4wif:ke  decjfirod  ;him  guilty,  of  a 

contempt  in  diacharg^ng  the  defendant  |i)e£ore  he  ji^.^eaitd 

hia  contempt;,  and  ordered  ^e  o$cer  io  atafid  f^omfokted 

unless  he  abowed  cause  ^  tbe  ^^i^^^ntry^wl^ich  (M[d^  .wi^  i^lb- 

sequeatly  made  absi^ute  {%).     . 

Wbtt  will  be  a        If  a  defendant,  after  being  arresM  W^  ^^  aUaol^m^t,  is 

fot  notbr^Dg   ^^^  ^^  ^P^  ^^^»  ^^  ^  Ao^e^  coi^nfj  is  Bubsequentty  isaned, 

up  the  body.       th^  sheriff  may  return  that ''  the  defendfAt  is  ^ot,  ai^d  was  not 

Thai  he  is  out     ^^'^^  time  of  issuing  tl^e  writ,  nor  h^th  b^^  i|ince  ia  his 

upon  baU.  custody/'  whereupon  the  habeas  corpus  will  be  trebled  W  a 

nulUty,  and  a  messenger  will  be  sent  to  bring  thei  defei^aot 

inW* 
—  that  he  is  The  sheriff  may  also  return  that  the  defendant  \b  languidus, 

langittdut.  ^^  ^^  j^^  cannot  have  the  body  w^thpfit  44Qg|^,A¥4  f^  0^ 

_^  ^    .         .    his  life  (v) ;  and  it  is  a  good  return  to  a  habeas  cprTkus  cttiK 
That  pnsoner  IS  ,     ,        ,  .     f    ,.  v 

dead*  caum  that  the  party  la  dead  (z). 

Proceedings  It  seems  that  when  a  sheriff  returns  a  cepi  corpus,  but  that 

^P^Jj^'**  ^.    th^  defei^ant  is  in  such  a  weak  ^tate  that  h^  ca^^x^t  be  xe- 

i^oredy  the  prpper  course  is  to  ngipvfi  t^  a.  jn^^^^r  ((»). 

Habeai  eorpui       ..According  to  the  old  i^c^G^  of  tl^  Qou^  ifh^A.  a.pnsQoer 

was  brought  in  upon  the  ordinary  writ  of  habeas  o^rpy^  is^u- 

ii|g  out  of  this  Coui^,  and  it  appe^^r^d  upon  r^a^i^  tb^  return 

tbsA  he  was  in  custody^  or  detained  in  e^ecutl^^  iipoi^  some 

oth^  process,  he  must  h^ve  been  jmma^ded  to  the.  pris9p  fcom 

wh^ce  he  was  brought  (&). 

The  plaintiff  might,  howerer^  in  6u<^  cpuse,  n^ve  the  Court 

fat  a  habeas  corpus  cum  causisy  and  then  the, prisoner  bein([ 

brought  up  by  such  writ»  tbe  Court  vould  order  J^n^  tP  ^ 

tinned  orer  to  the  Fleet  prison  *^  with  his  cau^os,"  whAQhbad 

the  effect  of  charging  him  with  sucb  other. mattei^  ^a  he  was 

before  charged  with  in  the  prison  from  whence  be  came,  as 


fS 


Kendal  o.  Ban>n»  1  Dick.  89.  (s)  Ibid.  406. 

Holme  9.  Card  well,  S  Mad.  (a)  Miles  «.  Lingham,  7  V«b.830. 

114.  Vide  aiam  pott,  "  Mesaeager." 

(y>  Impey,  Off.  Sfaer.,  407.  (b)  1  Harr.  186. 
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0/tke  Writ  of  Hubeoi  Corpus.  S» 

w«ll  as  with  die  Mlttr  or  deer«e  «f  tbU  Co«#t;tili««by  M  ia  Writdf  Jbitet 

iuMied  OVer(c).  -    rerprntum 

The  preeettt  prtietiee  of  ^e C^ii/ lMW«Ver»  Ib  te  tiM^  ft   * ^       .■# 


kmbeas  eorpmsnum  cauM  \a  Ihe  fii«t  biitMrce« 

The  form  ofthe-ttriiie  tie  foUewis:  Form  of  writ 

''  Witthm  thb  Fourth,  4eo.   To  Om  eheHff  of,  &e.  gMMin^.  »>''  >"««>• 
*'  We  conmiaa^  you  that  yov  ^  oa  tile  -dfty  of 

*'  bring  before  im»  into  onr  Court  of  Chaneery,  -wheteeoovo* 
'Mtehalltbenbey  thebody  of  ivy -what* 

''  sderer  ueme  or  additiott  of  nanee  he  ie  called  ^  Jca0#a^ 
*''  who  is  detained  in  our  said  priaon  in  your  eabtoiy  itogHlmr 
**  with  a»  tuiCouni  of  ike  oause  or  caugeg  of  Ate  bmng  ..  • 

'^  taken  into  and  detained  in  cnetody  (dt)y  to  perfium  sad 
''  abide  such  orikr  as  our  Conrt  ahall  SMike  in  tbta  tiehalf; 
'^  and  hereof  fail  not,  and  bring  this  writ  with  you.  Witaeee 
<'  otiraelf  at  Westmineter;'  &c 

Thm  writ  nraet  be  indoreed  with  the  words,  **  jmreumU  $^ 
etttt.  31  Car.  2." 

It  is  to  be  obaervod,  timt  if  a  defendant  he  hfongrht  up  from  If  iirit  writ  it 
a  connty  prison  by  habeat  corpw  am  catwis,  (whioh  is  the  ^'^  ^"'''  V^' 
only  method  of  removing  him   if  there  he  other  dotaloeni  mutt  be  th« 
against  him,)  every  subsequent  writ  of  haheae  corpus  to  the  ^^^' 
Warden  of  the  Heet  to  bring  the  defendant  to  the  bar  of  the 
Court  must  be  eum  oausis  (e). 

The  defendant  being  brnqghl  up  from  the  county  gaol  by  Oftarningthe 
virtue  of  this  writ,  together  with  his  causes  of  commitment,  S[^|"  ^^^^  ^ 
the  Court  usually  orders  him  to  be  turned  over  to  the  Fleet 
piiflOA,  where  he  will  rewiain  charged  as  well  with  the  detatners 
lodged  against  him  below,  as  also  until  be  eemply  with  tha 
Older  of  the  Court  (/>,  unless  his  cmiuaittfd  to  the  oouaty 
goal  has  been  for  a  criminal  offence,  in  which  ca^,  aa  wo 
have  seen,  he  will  only  be  turned  over  to  the  Fleet  proforma^ 
and  will  be  tnnnedialoiy  removed  thence  to  the  oouiity  gaal, 
with  the  cause  of  bis  ooimnittal  to  the  Fieet  (^). 

(c)  1  Hair.  I9S.  (/)  Hind.lU. 

{d)  The  words  id  italics  are  only  (f )  For  the  subiequcikl  couiic  of 

iasericd  ID  ^habeaitorpaseumeautU.  proceeding,  where  the  defeDdaot  is 

(«)  Hlod.  111.  poor  or  an  idiot  or  lunatie,  or  where 

Q  q4 
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Process  of  Couieft^t ; 


ProeeedUng 
where  a  defcod- 
uitispoor. 


Where  defend- 
ant is  idiot  or 
a  lunatic,  or  of 
unsound  mind. 


Costs. 


Bj  dhe.l  W.  4v  c^  36vri^6v  it  is  pnoTsM^ith^ti  tf^a  ^b- 
femUtttt  upon  beiag  brought  before. tkeiGouii  lipoit  an  habou 
«0^iM,  «haU  mak^'O^tb  (n^bieb  oaCk  Mksll  ha-  •^ohmbtKd  to 
bim  by  tbe registrur^ md iiefffaaU Jkf^xamifMd .b]nbimi»<f>aB 
Court»>tbatlil^ili'Bnable^-b7,dro«tooir  of  jponirljrtatiowpkly  a 
•oliekoc.  to  |>u4):iii  J^  wawofy  «tbe  GoiAft  ahallrihQKwpoQ  rafbr 
it  to  t^  MM0r  in  lotetioH  Ao^  toqam  iulo  tho  truth -of  AM 
aU«§r^ti9B>  au4  «o  refiort  4]i^r«oo  to  the  Cooii  forth^tht  a»d 
thereupmi  tbe  CSourt  iM^  mfkfi  tftiiQh<.^rdor  M  ulMmtothor  re- 
ports of  tbeliha  neature  are  theic^nafibev  ctoptakied ;  that  m^ 
tbe  Court  will  assign  bim  a  solicitor  and  oounsel  ik%  . 
,  By  the  ninth  nUe  it  is  Aurtber  provided^  that  if  ik  ffhall 
appear  to  the  ^Mutisfaction  of  the  Court  that  ai^fwdi  prieeiier 
is  idiot  or  lunatic,  or  of  unsound  vmdf  aljthmigh  «o,«Qn- 
mission  has  been  issued,  tbe  Co«ft  shall  appoi9ta»i^aidiaa 
to  put  in  his  answer  and.  diachafge  <h^>delehdfii^)  pi#vid»ig 
ior.tho  coete  in  any  of  tbe  wftys..poiute4'aHitt4^  ith*  AetM 
Bh9l&  •eem  just;  and  if  the  Cou0t'«hfdl>eeeiffity<tbfr deSttiee 
«^y  be  iBiido  hy  such  guardian,  ii^/mnti  fKit^imf  (j^-  \:  > 

If  a  defondaat  is  brang^t  up,b)r.Aai<(iWtoc)iyi|y  4fa»  onrtaare 
not  £xed,  hut  must  be  taxed  (^).      .,.«.>:,..''>)    ^ 


itaipv.->n-,,  v.f 


Sbct.  IV. 


In  what  cases 
sent. 


0/  the  Messet^er*.  , 

Waxy  tbe  sheriflf  relumi  to  tibo  attachase»t  ^tp%  toffmSj 
and  ^'  that  he  bath  tbe  defendant  ready/'  #faicbi.a8<'We.haTe 
seen>  is  the  letom  he  always  makes  wheii  he  baa  taken  a  httl- 
bond  for  the  defendant's  appearafice  (Ot  ^^  CoUrt^wzU,  if 


it  is.  inuadad  to  lake  a  biU  pre  eon- 
foio  Sfainst  a  defendant,  vide  vott. 
The  shenff  ot  gaoler^  &c«  to  whom 
the  wfit  is  difected  is  bound  to  hnag 
up  the  prisoner  at  the  day  mentioned 
in  the  writ,  and  it  is  no  excuse  for 
not  obeyiitf  the  writ  that  the  fofts  due 
to  the  gaoler  were  net  tendered  to 
him ,  but  if  the  gaoler  bring  [up  the 
prisoner  by  virtue  of  such  habeat  cor< 


pM^  tbe  Ctlut  unU  not  tmo  h 

till  the  |;^oler  has  beea  paid,  all  his 
fees.    Jrjon.  Its ;  Keb.  itt.  880  ; 

8Show^i»»fi«.ies^ 

(h)  Sugden's  Acts,  by  Jenunett, 
67. 

(0  ibid.ee. 

(k)  1  SmiCb;  ItU 

(4)  Johnson  s.  Ayku,  S  Dick.  6»S. 
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tlie  4dfe]l4aAt>«b«s  nttr  enter  hl»  ^appei^Niilce  -and 'dlieii^  hiii  !» i«hMc«« 
^oAts)antpi  by.tfar  rettimof  tile  writ^  dira^itlie  mmunig^  iii    ^—.^iU^-i,*^-*^ 
vtilHidina<«^a>  ltoOD«t>to*MB9  tll»<d«Alidaii«itlOetif4  tar 

^  /Rmypottstif  kwe  l»eeii'teiiiiQ4y  ilie  prutt^i^b  ealVM  of  Origin  of  the 
llli»  iiafpK«,^ifbi<<<he  OMrf  to  fnakw^wt^  onief  u^H^tfi^  lArerlff  pncUce. 
Jlo  brfn^^lii'lh*  Ikidyrb^a  Dtfftaki  «l«y^  Mtdlf  h^dM  tm  emit* 
^  wUlr'iiaefer  ovder/tlMti  to  ameme  bfM,  uid  to'eead  ii  sdeff^ 
0eiigev'to*tdie  -ih<(^ flttfeadtrtt  iirtO' coiieily %iid  bWi%  biM^p 
W  tlMCoikrtt  iMftdl  tM^ippeaM  to^bcf  «lftt  the  pr«i^d«  <^tM 
Court  of  E9u;lMNjpwr(M). 

'in  AO'CdKri  of  Ohftttc^iy,  himeiwr,  tfa^fTttitioe  of«*iakliig 
)k>pf#W#aJi  4ilttor\ipou  Che  ahetiff' liai^  bcwi  «ti»ceiitiiiited,  and  .  .^ 
wmesmi^'fe'Mttt  fimne^tftely  upMi  liie  return  c^pt'eof^i 
Mill*  made*  lo<  the  attat^Ment  (n).  It  ta  said  that  ^'  ihi»fme^ 
$iee(>«raa  ort|fiilaI^  confined  te  those  eases  where  the  attach-: 
iiteM%fliilUtVbtto*>t#the  sheriff' of  London  and  MldHe^M,  «r 
of  ^B#iiltd,i6i^  anf  <ot]ier  ^orpdmlioB  having  the  grant  of  fines 
and  ame^ieiiMittiijma  LOHdton  (e^  and  Bristol  hflrre,  heeaoke  hs 
ioebtttses^  tlB4iHf*«0tf>eateand  amerc^nentswentto  tte  sheriflfs 
themselres,  tiie  Court  could  not  with  effect  ameree  ft»  she^ 
riffy  and  there  was  no  other  way  left  to  do  justice  to  the 
plaintiff  but  by  ordering  the  deftadaat  to  be  taken  into  cus- 
tody by  the  Court's  own  officer  (p)."  Now,  howeTOr^  the  rule 
is  to  send  a  messenger  into  every  county  without  distinction ;  M««a««f  ••»» 
and  where  a  sheriff  having  taken  a  defendant  into  custody  cotnty. 
upon  an  attachment  took  a  bail-bond  for  his  appearance, 
wiuoh  he  d^ivsred  to  the  plaintiff,  who  obtained  a  rale  nisi 
for  the  ahflriff  to  bring  in  the  body,  Lord  Hardwicke,  upon 
the  eheiiff  shewing  for  camse  that  he  had  delivered  the  bail-- 
bond to  th^  [rfaintiff,  and  that  be  had  not  the  custody  of  the  body, 
discharged  the  rule,  because,  he  said,  the  plaintiff  might  have  a 
nessenger  into  tibe  county  where  the  person  lived,  which  was 
a  motion  of  course  upon  a  cepi  corpus  returned,  though  for- 
merly the  Court  allowed  the  messenger  to  go  to  those  par- 


(«)  At 


Fowler.  K.P.  113.  (p)  Gilb.  Fo#.  Rem.  70 ;  Oibbf 

Anon.  2  Atk*  607.  o.  Cotton*  1  Vera.  184. 

(•>  Sed  tid<  Anon.  1  Vera*  110. 
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Proc$MS  of  Contempt : 


In  what  cases 
improper. 

Can  only  be 
sent  where  de- 
fendant is  not 
in  custody. 


Where  sheriff 
returns  cepi, 
but  langiiidtu. 


No  sequestra- 
tion on  return  of 
ffton  ett  inventus 
by  messenger ; 


but  serjeant-at- 
arms  must  be 
sent. 


Where  defend- 
ant absconds. 


tieakr  jurkdiction*  only  wikero  tfas  «iianfii'iiad::iihft  MUBrca*- 
mentB  thcnHielvM  (^). 

A  metMiigper^  howarar^  caa  only  h^  atdat  wImnl  tiw  tbmff 
has  parted  with  tiie  hadf  of  Urn  piiflNiefvWid-'takaik  liattibr 
his  apfieanaiM  (r).  In  oami  wBg^e 'h*  IbiI4»  te  piiainer 
in  dos*  oustady  ibfi  Covet  ^ill  liot  .fmat  a  >aattoaapgior»  bat 
will  aiibef  order  ^kit  abuaaiff  to  biiiigr  m  iteliody  aa  ^iae  a 
habecu  corpus  muat  iaaiie  (a)*  - 

Where,  howeTar,  liha  abaaiff  retwanad^csipft  emjiOtfy  bat  that 
by  reaaoa  of  the  weak  elate  of  the  defiMdoat  a  beaUk  mmI  ber 
extreme  infirmity » and  the  peril  of  her  lifryrha  lMdJMit>i^aaava4 
her,  a  niasaeager  was  aeoa  (^). 

It  aeema  that  the  neaaanger  is  ^ampuraftivoly  a.  nam  oftaer 
of  the  Coiirt<«),  and  that  a  aaqaaatalmi  oannM  b^.aavarde4 
upon  any  return  made  by  him;  «hen>  4iei«fo«e»  it  apfaais 
likely  that  die  meaaanger  will  fatt  ill  oaplofu^  the  <^faad* 
ant»  the  Coart,  inatead  of  awarding  a  maiaatgnw  '^pen  a 
eepi  oorpuif  will  aend  tha  aa^jeaat-atraraMiy  (iqN>a  whose 
netum  of  aoa  taaes^tis  only  caa  a  aaqaeatsatiea  he  iaaued)  (w), 
in  order  that  upon  hia  return  a  aequealnrtiea  auy.be  awarded; 
thus,  where  after  oa|a  eotptce  setumed  to  aa  aHaohaaaat  the 
deilbndant  afaaconded  to  HoUaad  to  aiwd  the  plaiatiff  W  de- 
mand, the  Court,  upon  afidasat  ot  that  faot^  dioaalad  the 
aeojeant-at^arma  to  bring  the  defaadant  into  the  Conii  inaaead  of 
the  afteasenger  (x),  and  upon  tharatam  ef  the  ae^jeani  gaaaled 
a  aequeetration.    And  in  another  ease  where  a  meaaaager  was 


(f)  Aeim.aAtk.a07. 

(r)  Uolme  V.  Cardwell,  3  Mad. 
114. 

<♦)  a  p.  wma.  aoa. 

{t)  Miles  V.  Uogham,  7  Ves.230. 

(u^  It  is  stated  in  the  books  of 
practice  that  the  messenger  is  one  of 
the  deputies  of  the  serjeant-at-arms ; 
it  appears,  however,  that  this  is  not 
correct,  and  that  the  mecoenger  \$  a 
distinct  officer,  having  peculiar  duties, 
and  receiving  his  aj^pointmeat  from 
the  Lord  Chamberlain  (vidt  Ch.  Rep. 
Appx,  330j,}  whereas  the  serjeant-at- 
arms  is  appointed  b^  !ettisrs  patept 
from  the  Crown. 

(tv)  Bcames,  Ord,  322. 


(c)  I'rederick  ».  David*  1  Ven* 
344.  The  words  of  the  order  in  this 
case  wefe :  **  The  Cbovt  hefag  ii- 
formed  thai  by  the  pactke  ot  this 
Court  a  sequestration  might  be  a- 
warded  upon  a  reture  of  e  terjeaal- 
at-anns,  but  that  it  was  not  kaova 
that  any  was  ever  granted  upon  the 
return  of  a  meMengvr,  and  that  the 
messenger  is  but  a  neiv  officer,  but 
that  the  serjeant-at-arma  may  as 
vrfM  go  as  a  fMeseogep,  U  *  ^Hntd, 
that  the  6erjeaiit.at.urms  aftlendiiig 
this  Court  do  apprehetid  the  eaid  de- 
fendants, and  Driof^  tbem  into  this 
Court  to  answer  the  said  coatedipt 
Keg.  Lib.  less.  A.  10.393. 
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0/ the  Missen^er.  603 

ordered  to  Wing  the  i^e&ndaat  to  the  bar  of  tke  Court,  and  he  }'^  whM  «Me» 
returned  that  the  defendant  could  not  be  found,  the  aeijeantr  '"^'^^' 
at^anne  waa  ordered  ta  go  (or);  aadao  wherea  meaaenger  iKsbo  —  or  cannot 
bad  beeA  pent  to.fariiig  up  an  iolEuit  delWidiKiit,  waa  UMble  ta  ^  ^^^^ 
findhinii  tlie  Court  directed  the  aeijeaat-afr-anna  (a  .go  (^) ;  _     ^^ 
and/iu  anotliei.caw,  iwhere  the  tneaaeogor  who  had  been  aant  messenger  dies, 
died  hifoaa  he  hhdaicecBtedhi0  warrant,  the  Bejjeantml-anlia 
waa  auhetituted  and  seut  in  hia  staal  (a). 

An  order  &r  a  mesaanger  ia  ohteined  by  aaotioii,  up^n  ^^  ^^  ^^ 
prodniBtion  of  tlia  attiaohtnent,  and  of  the  aheriffe  natom  of  ^t^i^.^^ 
c0pi  oeirpui  thereto^  and  ia  granted  of  eouraa  (a). 

Aa  aoon  aa  the  order  haa  been  drown  up,  paaaed  and  epteredi  Proceeding 
it  UBOBt  be  deliveied  to  the  measengar  of  the  Cbwt,  whp,  ^^^^'■I^"* 
upon  fao^ipC  $i  the  oader^  nuoat  Obtain  the  Lord  Chauifi^Uior'a 
wimuet  iOiUk»  tiie  defwidant  {b). 

Tke  aeeaaBBgar  of  the  Coutt  uaually  exaeutea  thia  warra«|  Deputy  mes- 
bj  a  deputy  af  paiaded  for  the  oeaadon  (jc)  ,'andhia  remutierar  '®°6^'- 
tion  ia  6a.  8d.  par  diam  fi»r  tiia  time  he  iaout,  and  6<f.  per 
mile  for  the  dbtanee  lie  haa  to  tnaTol.    The  ftea  of  the 
aeijeant-al-aniia  aier  double  (il). 

H  the  ixieflaengea  oannot  Jnd  the  .defendant,  he  arnat  mifke  Return  to  war- 
a  return  «f  nan  eii  ifiimnHis  npmk  the  warrant,  whaveayoA,  aa  defendtmis  not 
wiaihavie  aaan^  the  aeqeanirat^amMi  kUI  be  ordered  ta  go  (a>.  found. 
If  he  finda  that  >aiftce  the  ahoriff 'a  letum  to  the  atlaobnieiit 
the  defendant  has.  been  coniuitted  to  pri»on  upon  auotfcet  When  defendant 
ehaige,  at  the  auit  of  others,  and  that  Ijie  aherifl  upon  thai  ^Vth^  ^t^ff.  ^ 
groui\d  refiisea  to  deliver  him  up  to  the  messenger,  he  must 
procure  a  return  to  that  effect  from  the  sheriff  (/),  and  upon 
the  sheriff's  making  such,  return  a  habeas  carpus  cum  causis 

fx>  8ambroke  v.  £kina»  1  Dick.  (b)  1  T.  U  Ven.  116. 

68;  Wilkinson  v.    Belcher,  2  Bro.  (c)  Report  prCommi^ioDerSyApp. 

C.C.181.  A,  p.  330. 

(y)  Steed v.Calley.Law  J.1835, 1.  (d)  Ibid. 

{t)  M'Nab  p.  Mensall,  2  Sim.  16.  (e)  Wilkioson  v.  Belcher,  2  Bro. 

Where  a  messenger  having  a  defend-  C.  C.  181. 

antinhiacuatodjru^id^r  an  attachment  (/}  Johnson  v»  Aylet,  2  l^dc. 

thinks  proper  to  let  him  go  at  large  658.    It  seems  from  this  case  that  a 

upon  his  own  undertaking  to  pay  the  return  by  the  messenger  himself  to 

costs,  he  will  not  be  permittea  to  use  this  effect  would  not  he  sufficient  to 

the  process  of  the  Court  to  compel  found  an  ordei-  for  a  haUas  eorpM  cum 

payment  of  tbe  costs,  but  ii(U!»i  brmg  caasis,  but   that  th^  sheriflf  himself 

au  action.  Jenkins  v.  Saadys>  JdC4^;^3.  must  m^kc  the  return.    Sed  qu* 

(a)  Hind.  101. 
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604  Process  of  Conlempt : 

OftbeMessen-  may  be  issued,  to  the  sheriff,  to  bring  Che  defendant,  to  the 

^^^'  bar  of  the  Court,  with  the  causes  of  his  committal  (g).  It  is  to  be 

observed,  when  the  defendant  has  been  taken  into  custody  by 

the  messenger,  he  generally  giiMJS  notice  of  that  fact  to  the 

plaintiff's  solicitor,  and  keeps  the  defendant  in  custody  till 

the  plaintiff's  solicitor  requires  hini  to  be'  brought  up  (A). 

Must  bring        Tho •  t^ttflttte   1   W«  -  4,  ci '  36,  however,  reqwraa  .that  -mhegi  a 

wS^tWoa****  <»«^«^aiit  has  been  takn  by  tbe  i]ieMeiig«(r/.ii».»iust  W 

certain  time.       bft>ught  Up  10  the  4»ar  of  the  Court  mlhin  teii^yft  of  Us 

bdiBg  tttk4n  into  otnCody,  iinlou  tho  IM  'Oi^'SiMi^p.  da^ 

shall  happen  out  of  Tarm^  in  wUeh -ctM  he  nMsi 'b^tfaiwigjftl 

up  within  the  iirst  Ibnr  di^s  td  the  €naitin|»  Term;  and  in 

caae  any  defendant  sludl  not  -  bo  b«ou§4ii  to  4&&xba^.  mtbw 

BOoh  period,  themoBseBger,  ht  iphoflo  4»U8lQlly.'lio^  iajjViOvJbomd 

thereupon -to  dlschaige  liimoiit  of^cnatoA^^iWitliaiit^piyi^MHii 

by  him  af  the  costs  of  contempt,  wliifcb'  ^Mj^in^  vmciftNCii^ef 

paydbfo  by  the  party  on  whMo  balud^tbo^pioMW  JMM  (^ 

Committal  of        <  Who&  a  defendant  is  brought  mp fi|0itt»fiban  ^l^^tthl.  C#nrt 

defendant  to  the  y^^^^  messoiigw,  he  wiU  bo  eoamJUeA  io^OfirJiUitf,  priMn 

till  he  eleara  his  eontempt;  4be  Gouffi ll(ia)rtf /hotaitiriif  his 

eoiftempt  n  for  non-appevaiioav  .a9ip«yit)4  coleik,  4t»  ^Ccurt  «c 

attorney  of  the  Oowrt  to  entev  an  appaataooafoft  hiniC^ 

.  When  he  baa  cleared  hiBitantlknf/tl^9^mtl^nfQv^'^wff^An^ 

tiaii  tothe  Court,  either^  niolHii  ^ipeikjkm,ibafdiacfaBf9ed  l 

attdif  after  confomitj  and  paymeai^.4>£>/tim»  ODate|«or,Mtoder 

and  refusal  thereof,  any  further  prosecutiofK>Bhall'.4to,Md«^ 

ffae  sane  contampt,  the  partgr  pnoocuted  ^hallr^horjdMbiigiBd, 

WlA  his  costs  (/)•  !;.%.ii.:> 

For  the  ooutbo  of  proeeodin^  whare  the  fvirtjr^  bnam^  n^ 
is  tdo  poor  ta  put  in  an  tmvweKy  be  op^aito  tO>  «ba#  idipi  or 
lanatie  or  of  unaoond  mkidi  the  readari  iHi.jQifMWd  ta  Iba 
pi^ceding  Section  (m). 


If  n  defendant  is  taken  1^  a  ine^8Mig^,^tiie  ^eikrto' 41%' 
fixed,  btrt  tltxed*  costs  (n). 

(g)  Johnson  v.  Aylett,  ubi  lupm.  {I)  Ibid. 

{h)  Cha.  Rep.  App.  X.  3S0.  (irf)  Ante,  *' 

(i)  1  W.  4,  e.  36,  8. 15,  rule  5.  (n)  1  South,  131. 
(fc)  Ibid,  sec.  11. 
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,  ,  0/  Attachment  with  Proclamations. 

irtax  ftttaehmept  has  been issiicid  to  compd  the  appefircoice  In  what 
©f  a  defendant,  aad  the  ahenff  nwkea  a  return  to  it.  9f  ^<m  '••"•*'• 
egi  inventtu,  the  next  proems  which  issues  to  eafor<$e  the 
obeiiienoe  of  the  defendant  u  a  writ  dureoted.  to  thesheriffi 
bimmahdihg  him  t6  cause  public  procUifnadon  t9  be  made  in 
all  places  %OiLthm  his  bailiwick,  ai  well  withimlibenies  a» 
wiihouty  calling  uptm  the  d^fendant^  upon  kig  ullegiancep 
pmwkAll^f'tontuke  his  ^eppearance  in  ^e  Ckwrtof  Chan* 
keff'i'^Mt'netiertheieggin  the  meantime^  if  he  can  JUtd  ^Ae 
disflmdnmt'^  t9  attach  hiin;  sons  to  have  him  in  Oottri,j&e.  i 
Thb  t^t  in  ^ledt^^mehmentrnfiih  proclammHana^  a^ha«  Origin  of  the 
ft^Km'U^td^  hilnrttetWb  ^  the  prdcess  in  criminal  oases,  in  P"??^v 
#**fiH  ^pa^^^t^^itiAvefaus  wtumed  io  a  eapkse^  the  pmign 
fopibdahnedviaoi'^hv  does  .not  .come  in  upon  the  procHilnli*^ 
tfezi;'iodecltii^dr''tD4>a^aii  mUlaw;  and  so  in  Chanoery  if  tfao; 
shertf  hpcw  as^atiaokmm^^  whhah  answers  to  the  capiat-^  na-^ 
tynn^infiniQff'inmitm'/  tfaaddfeiidaat  b  proclaimed,  and  if 'he 
ddttTiitioiredntfs^iniafMki  "the 'peoolaniattini  then  he  is  deemed' 
a'  r^bil,^  afld'«r  cobu&issdsa' of  lebe^on,  whieh  is  the  newt 
pfooess,*fk8ties<a)i  ' 

AeiMMtej^'toiitte  did'  praetioe  of  the  Coivt,  a  writ  of  issqmsswcU 
attachment  with  proclamations  was  issued  in  all  cases  where  for  want  of 
Ate  V«ltim'^  Uf  Hio  ^ginal'  attachment  was  nmt  est  imwewhts,  ^J[of?p^. 
^  #«fA'  ifA&Hf  Hio^itfendant  had  appeared  hot  omitted  to*  aoce. 
answ^  iHmih'duW  ttmoerfler  appearance^  as  where  he  had' 
not  appeared;  but  by  the  1  W.   4,  c.  36,  s.  15,  reie  1,  it  ^^^^^[^^ 
has  been  enacted,  that  ''when  a  writ  of  attachment  shall  have  in  contempt  for 
dnly  issued  against  any  defendant  for  a  contempt  in  not  an-  ^"*  ®^  answer ; 
swering  the  bUl^mad  su^  dafMaat  shall  npt  have  Jboeo  tdcpn  ^en  ulito  ** 
under  such  writ,  and  the  sheriff  of  the  coun^  ifito  which  ouch:  attachment, 
writ  shall  have  issued  shall  make  a  return  of  non  est  inventus 

(O  Gilb.For.  Rom.  7». 
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In  what  cases     to  the  aanie^  the  Coart  shall,  upon  mottott  1^  or  «b  Mialf  of 

« 1^        J    the  plaintifF  (notio#  of  which  ehaU  not  be   >e<tniredX  order 

Serjeant-at-arms  that  the  Beijeant-at-amu  attending  the  Court  do  apprehend 

may  issue  at       ^^^^  defendant  and  brinr  him  to  the  bar  of  the  Court  to 

once*  ^ 

answer  his  contempt,  and  the  same  proeeediagn  may  there- 
upon be  had  as  if  sach  order  had  beeh  made  in  the  manner 
theretofore  in  use." 

This  rule  was  framed  in  eonformity  with  the  auggeetioiu 
of  the  Commissioners  for  iaqoiringinto  the  practice  of  the 
Court,  by  which  it  was  proposed  that,  in  order  to  shorten  the 
process  for  compelling  an  answer,  the  plaintiff  migiit  be  tt 
liberty,  upon  the  return  of  a  mm  est  inventus  to  aa  attack- 
ment  for  want  of  an  answer,  to  pass  by  the  intennediste 
process  of  contempt  and  to  move  at  once  for  a  oeijeant-el- 

Upon  motion,     arms  (p).    It  is  to  be    observed,  however,    that    dM  rale 

11^^  ^y  provides  that  ''  before  aueh  an  order  can  in  any  such  case  be 
made,  the  plaintiff  applying  for  the  same  shall  be  required  to 
satisfy  the  Court,  by  the  affidavit  of  the  solicitor  of  the 
plaintiff  (or  of  his  town  agent,  if  the  writ  of  attac^unent  wse 
issued  by  such  town  agent),  that  due  diligekice  wna  used  to 
ascertain  the  place  where  such  defendant  wae  at  ahe*  time  of 
issuing  such  writ,  and  in-  endeavcnring  to  ^prehend  the 
deteidaal  under  the  same,  and  that  the  person  aning  feitfa 
such  writ  verily  believed  at  the  time  of  suing  forth  the  same 
that  sudi  defendant  was  in  the  connty  into  wiiiclt  aoeh  writ 

Where  affidavit  was  issued"  (q).     It  is  presumed,  therefore,  that  wiien  the 


cannot  be  made,  dtfeodant  is  not  m  a  aitaatien  to  nsdke  the  afidavitieqidred 
old  praeaon  ^ 

most  be  retorted  ^  ^lus  rule,  he  must,  if  he  wishes  to  have  the^bill  takea^ 


^^'  canfesso  against  the  defendant,  adopt   the  old  paactiee  of 

suing  out  a  writ  of  attachment  with  pmclamsdeiia,  m  the 
same  manner  that  is  still  adopted  in  caecs>  of  cent  mufh  for 
want  of  i^ppearance.  > 

Writ  issues  An  attachment  with  proclamations,  like  a  first  attacfameot, 

issues, without  order  (r),  unless  where  it  is  against  a.drfend- 

(p)  Report  891  prop.  6.  Foi'  the  |M)et,  sect.  **  Serjeant-at-arms/' 
course  of  proceeding  under  this  rule,         (r)  Gilb.  For.  Rom.  81.  Edwards 

vide  poft,  sect  "  Serjeant-at-arms."  v,  rool,  2  Pick.  G99. 

(q)  1  W.  4,c.  30,  nilel.    Vid$ 
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ant  resUiag  ia^adb  ptrts  ol  the  Unitod  Ktagdom  af  Gnal  Form  of  the 
Britein  or  of  Ireland  as  aye  not  witiiim  ibe  juriadictiottof  ik%  ^^"^ 
Gourl)  or  ia  tbe  lale  of  M«i,«wior  ttMatat.  9  W.  4,  c  33  (j), 
and  4  &  5  W.  4^  c.  82  (#)#  in  whkili  eaaa  a  ptstriDOB  ofder 
moat  be  obtained  (u). 

.The  irfit  of  mttaclmeQft  witiv  proclaaoatioiui  km  noariy  in  Form  of  the 
the  aane  form  as  the  ordinary  attachmentv  witiithe  oseep-  ^"^ 
tkfm  of  the  introductioD  of  the  command  to  the  ahcnff  to  cause 
the  delendaat  to  be  ywcialBiod  uithe  maMier  before  i^peei- 
(ied(ar>.     Aeceiding  to  the  old  (ttwliee  of  the  Coort,  where  it  Rettirn  dty* 
tvaa  intended  t»  preeeed  to  aoeqnestnttiefc,  there  muei  hnre  been 
JtfUemimfM  betwne*  the  AMfe  end  the  return  of  the  writ,  un- 
less an  eedec  had  been  obtained  to  makn  the  several  processes 
in  the  oanse  letnranUe  inanediately,  trfuch  mifht  have  been 
okaaaed  in  all  oases  where  the  defendant  resided  within  ten 
mite  of  london;:  hnt  now  tte  practice  is  regoiated  by  the 
1  W.  4,  e.  36,  s.  15»  rale  3,  which  has  been  before  discussed 
in  treating^  of  attachments,  and  which  applies  to  aU  the  writs 
m  piDOSSs.of  eontempt  as  well  as  to  attachments  (y). 

in  Older  teofaftain  this-'wriit,  thenttachment  with  theietian  How  mads  oat, 
nan  set  tatimteviBdofeSBd  t^MB,  most  be  loft  wMi  the.  clerk 
in  Coait».  who  will  thereupon,  make  oat  the  writ,  and  lenve 
It  with  tks  hs9-heanr  of  the  Six  Clerics'  office,  whe  wttlget 
iftnealed  (xt). 

The:wrii  most  be  Moiesdk,  ^*  BfAe  ConH^far  mtapfwsr^  Indonemcnt. 
js^,V  (astanswenngO  ^^  ^i^  ^^  vaxa^  of  the  clerk  in  Oonrt 
whoronea  it  ent ;  and  the  enmane  of  the  Masterof  the  IMls 
and  of  the  Six  Cleik  in  whose  division  the  writ  is  made  ont 
shonUbnlsD>  he  sadiscribad  (a). 

Ik  amsl'^lnn.  be  ontandwitli  the  Registrar,  in-die  same  Mast  be  entend 
and'  wbm  it  is  sealed  the  bag-  7»^^«  ^*^ 

^     trar. 


bearer  leaves  it  at  the  seat  of  the  clerk  in  Cowt,  who  sendeit 


(0  Ante,  7TT,  been  given  to  the  defendant.    Has- 

(t)  ilfilf,  STO.  Inek  v.  Stewart,  6  Sim.  9S1,  ante. 

(«)  Where  a  deftndaat  has  been  (t)  Hind.  114. 

already  served  with  as«^|»ania  under  (y)  Vide' ante, 

tlie  above  Acts^ap  order  for  an  attach-  (s)  Hind.  1 1 S, 

ment  cannot  be  obtained  unless  upon  (a)  Ibid.  114. 

motion,  of  which  personal  notice  has 
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608  Proetsu  #/  Cmnm^t   ' 

ReturDoTte     to  tltt  MdioiUr^  whor 4aiM*  f <ir#iid  it  t4y  (Iw  akmriff  iirnlliBr 
^"^  •feerlo  vlMHteiidareoted  (*). 

A  »h«riff  ^fniftor  jwtify  breaking  do*ft' in  «lcMalita(fttift 
|urtfc«M».  ttniffa  tfag  eMnuirHioMr  la  Meaitfng'  ar'm^  rf 

If  Hm  0kenfF  oHMot  succeed  in  taking  th»de<Wrta>il^imarf 


Return,  rum  ert 

inventiM,  t^  writ  o£  ettachoMBt  with  pioehmmtione,  he  Brant  Mto  At 

feUowiog  mtom : 

V  jBy  virtue  of  thu  writ  to  me  directed^  I  ta#e  Mmri 

public prochtmathn to  be mmdewkkm  my  btliHuMi  tkatHie 

wUhm.  named  A,  B.  do  ofprnxr  on  the  da^  emd  tU  He  plea 

witkim  written^  aswithin  I  am  commanded;  emd  ifOHkettet* 

tify  thatthewitkin  namedA.B.  isnotfoundinmy  beiUnoUsit^i' 

Return,  Mft  If  the  4eftMlaBt  com^e  in  opob  the  pioe]iniMkM»»  el  is 

corpus.  .  aCTe«le4  under  the  attadunent,  tiie  riieviff  nay  eilber  aduit 

hioi  jto  hail  or  send  htm  to  |irieoii  at  npon  a  firvt  attaefameiit, 

i«  which  ease  iA»  ratom  ia  cijn  oorpM^  A^ 

Proceeding  upon      The  proceedtagi  upon  the  letnni  ef  a  writ  of  attadunent  yMt 

return.  prodamatipBa are  the  sane,  mutai^  mmtamdeos  mfh* tfaetei^m' 

.  ft      ^  the  first  attadunent.  It  ia  to  he  ohaerred,  heiMrrer;  thht  ai^er 

After  return  no  *  \»  * 

plea  or  demurrer  the  old  praetice  these  was  a  cenaideraUe  diffWMce  between  fls 
j^thout  special  ^^ect  o£  a  fiiet  attachment  and  of  an  attachment  ^titf'ffddft* 
matiom  4ipen  the  anheeqnent  pidPseJings  of  'tfce'deJMnJBiit 
Under  the  old  practice  a  defeadant,  after  the  fiiat  dftii^hiaeftt 
retnreedy  mighty  if  he  waa  reeideait  abete  twenty  milee  fiom 
towm  have  ohtaiaed  the  ordiurf  dSsdialtis  pefteeMtem  or 
commisiiipn  toput  in  his  aasmry  or  ha  unght^iMi  Ui  didiniry 
cases»  have  pleaded  or  demurred,  ptoisided  (he  did-^b^  widim 
the  osual  time,  without  special  le»ve  (e)?  bnt  hfitm  erdsrsf 
LoKd  Clarendon^  it  wee  adaied  iSkek  eduu^  aoehfesi^  Mf 
prosecuted  to  en  attachamit  wish'  preeiasnati^B^  reHiriMw^  as 
commission  to  answer  shoold  beaandeentyviier^siy  pteasr 
demurrer  admitted</)>  but  iqran asalion  in  Goottand affidavft 
made  of  the  party's  inability  to  travel,  or  other  geMl'taittt^  to 
satisfy  the  Cc^urt  touching  that  dekf ;  andthersieoii  assigMd 

(6)  Ibid,  115.  (/>   Lloyd  v.  Guoter,   1    Vera, 

(r)  Gilb.  For.  Rom.  76.  27ff ;  Newton  v.  Dent,  1  Dick.  2S4.; 

(d)  Imp.  Off.  Shtt.  SS9,  Sandcn  v.  MiihMV,  1 S;  A'Sk  M5. 

(t)  Beames,  Ojrd.  178.  -    ■  « 
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Ij  Lool  Cbkl  Bmm  G'dlmti  £»  $hm  imttoioiwmmy'^  beciiM  PioeB^dingt 

apon  the  first  oo&tempt  on  the  &ni  nHmchamtk'did  aoi  y^*^^^""'. 

WBB^U.P^k^JB$k'9MHi/U  iBhty^  «nd  OMrefim.vpoiiteikderfiig 

the  eo«tB..  of  lAe  M»adm¥Wrt^  Ibt  4»l(Hi4atit  migidt  take  hie 

commiflaiony  and  upon  like  tender  the  plea,  or  imaaaet  fll« 

«a  ^nM^lred;  bui  if  theie  regufaniy  iemd  an  attachment     . 

with ^pQdlMiwIlont,  the  defendant  oonldnet  of  eoune  ptti^e 

hie  contempt  by  a  mere  tender,  but  he  rnuat  apply^to  the 

^!oitft  0  ah0w  that  hit  l|»lea  or  demurrer  are  proper,  and'  to 

a^l^it  a  fK^p»  e^nea  fior  hie  delay,  in  order  that  Ore  Gdiilt 

might  aee  that  there  was  no  furdier  likelihood  of  dday^y 

tbeplea  or  demurrer  put  in  or  by  the  cornminioB  to  alMwe^ 

.  No  alAef«tioii  in  pnuitioe  in  thii  reepeet  app^ata  <o  have  Practice  as  to 
teken  plaoe  in  cases  of  commission  sued  ont  or  plea  jmt  in  ^  gnntlng^  ^ 
after  atlaehment  with  proclamations  returned  (A),  at  least  where  commiuion  to 
the  attachment  has  been  issaed  upon  a  contempt  for  #aht  of        ^'^"^ 
aufKweff  which,  b^  the  present  practice,  cannot  issue  till  afler 
the  eypmlioQ  of  eight  weeks  in  a  town  cause,  and  ten  Weeks 
iif  «  covnlry  cause.      Whether  the    late   chuiges  in   the 
pic«Qtioe  of  Hie  Court  hai^e  affected  this  rule  in  the  case  6f 
at^(ebaie9it:with  prodamathms  iflined  for  watft  of  appedra^ftte, ' 
haa  .«ev»r  be#n '  detertstned ;  hot  it  is  submitted,  that   as 
the  Ifkbof  Lord    Bitmgiham's  orders  (t),  by  directing*  that, 
where  a  defendant  is  in  contempt  to  an  attachment  for  want  of 
appei|iMce»  the  interval  between  the  day  ^xed  by  the  gnh- 
p9$Ui  for  appearMiee  and  that  on  which  the  same  is  actually 
eateMd  shltU  be  dedueted  from  the  time  allowed  to  plead;  ** 

answer  or  dftmnr  (ndt  demurring' alone),  prerents  a  defendant 
in  sttch  case  -from  gattung  any  advantage  in  point  df  time  lyy 
standing  out  the  ptooesses  of  contempt,  the  defendant  ought 
not  to  be  pnevented  ftomsmig  but  a  dedimns  to  take  his  plea, 
answer  or  demnnrer  (^t  deuwrruig  alone),  under  the  ninth'  of 
the  aboYoorders. 

It  is  ta  be  obserr^  that  the  order  of  Lord  Clarendon,  abore 
referred  to,  applies  only  to  cases  where  the  attachment  with 

(f)  Oilb.For«  Rom»  7I4  expiration  of  twelve  days  from  the 

(A)  By  order  10,  21  Dec.  1833,    appearance  of  (he  defendant, 
no  demurrer  can  be  put  in  after  the        (t)  Ord.  1833,  ord.  \t, 

VOL.    I.  R  R 
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Process  of  Cmitempt : 


Proceedings 
upon  Return* 


proclamations  has  been  returned ;  and  tliat,  thorefore,  when 
a  defendant  after  Buch  a  writ  bad  been  iMued,  bat  before  it 
was  returned,  put  in  a  plea  and  answer,  the  Vice  Chancellor, 
Sir  J.  Leach,  refused  a  motion  to  take  the  plea  and  answer 
off  the  file  under  the  above  order,  though  he  beld  that  if  it 
had  been  filed  after  the  return  of  attedboaent  with  proclama- 
tionsy  it  would  have  been  irregular  (A). 


Cotts.  "^0  <^8^  oiKa  attachment  with  proclamations  aie  125.  He/., 

and  if  executed  \5s>^d.  (/). 


Iq  what 
issued. 


Nature  of  the 
process. 


Why  directed 
to  special  ( 
missioners* 


Sect.  VL 
Of  the  Commission  of  Rebellion. 

If  a  defendant,  afier  proclamation  made,  (whereby  he  b 
cited  to  appear,  &c.  upon  his  allegiance,)  still  continues  to 
disobey,  he  is  considered  as  a  rebel  and  a  contemner  of  the 
laws;  and  the  next  process  wbich  issues  against  him  is  a 
commission  of  rebellion,  which  is  a  writ  issuing  out  of  and 
under  the  seal  of  the  Court,  directed  to  special  commissioners 
tberein  named,  commanding  them,  jointly  and  severally,  to 
attach,  or  cause  to  be  attached,  the  defendant,  wherever  he 
shall  be  found  within  the  kingdom,  as  a  rebel  and  contemner 
of  the  laws,  &c.  (m). 

This  writ,  it  is  to  be  observed,  is  not  usually  directed  to  the 
sheriff,  but  to  commissioners  named  in  the  writ;  and  the 
reason  why  it  is  so  directed  is  stated  to  be,  because  the  sheriff 
cannot  be  supposed  to  execute  such  process  in  person,  and 
it  may  be  inconvenient  to  lodge  the  discretionary  powers  there- 
by conferred  in  the  deputies  of  a  ministerial  officer;  ''  where- 
fore the  Court  a^^ints  its  own  commissionera,  who  are  en- 
joined to  do  every  thing  very  carefully,  and  are  answenUe 
for  their  misbehaviour.'^  (n). 


(k)  Saadtrt  v.  Mumey,  1  8.  &  S. 

Q)  lSmith,Cli.P.lil. 

j^m)  Hind.  117.  If  the  dsfeadaiit 
is  in  contempt  for -want  of  an  onsuwr 
this  process,  as  well  as  the  preceding 


one  of  attadimeat  with  i 
may  be  omiued,  provided  tlie  tonnf  of 
the]  W«4>c.3«,8.15,  mfe  l.cam 
be  complied  with»  Fidii  tmU,  ^  CM. 
(n)  Hind.  116.  It  b  said  ia  a 
mote  to  James  V.  Philips^  t^F.  Wms. 
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This  pi-ocesB,  like  the  processea  of  contempt  before  enu-  ^*^^  ^  ^^ 
merated,  issues  without  order,  unless  where  it  is  against  a 


defendant  resident  in  the  Isle  of  Man,  or  in  some  part  of  the  No  order  necet- 
United  Kin^m  which  is  oat  of  the  jurisdiction  of  the  Court,  "^7' 
m  which  case  there  miwt  be  a  prerious  order,  imderthe  statute  'inless  where 
2  W.  4,  c.  33;  and  4  A  6  W.  4,  c.  82,  before  referred  to (o).  tCkingSoL? 

The  commission  is  made  out  hf  the  plaintiff's  clerk  in  How  made  out. 
Court,  upon  production  to  him  of  the  attachment  with  pro- 
clamations, with  the  return  of  non  est  inventus,  ^  It  is  usually 
directed  to  foar  commissioners,  selected  by  the  plaintiff's  soli- 
citor, and  is  in  the  following  form  : 

William  the  Fourth,  ^c.     To  A.  B.,  C.  D.,  E.  F.,  and  Form  of  the 
G.  H,f  gentlemen,  greeting,  commission. 

Whereas  by  public  proclamations  made  on  our  behalf  by 
the  sheriff  of  Middlesex j  in  divers  parts  of  that  county,  by 
virtue  of  our  writ  to  him  directed,  Robert  Edwards  hath 
been  commanded,  upon  his  allegiance,  personally  to  appear 
before  us  in  our  Court  of  Chancery,  at  a  certain  day  now 
past ;  yet  he  hath  manifestly  contemned  our  scad  command : 
Therefore  we  command  you,  jointly  and  severally,  to  attach, 
or  cause  the  said  Robert  Edwards  to  be  attached  wheresoever 
he  shall  be  found  within  our  Kingdom  of  Oreat  Britain,  as 
a  rebel  and  contemner  of  our  laws,  so  as  you  have  him,  or 
cause  him  to  be  before  us  in  our  said  Court,  on  {insert  return  ^ 
day)  wheresoever  it  shall  then  be,  to  answer  to  us  cts 
well  touching  the  said  contempt,  as  also  such  matters  as 
shall  be  then  and  there  objected  against  him,  and  further  to 
perform  and  abide  such  order  as  our  said  Court  shall  make 
in  this  behalf.  And  hereof  fail  not.  We  also  hereby 
strictly  command  all  and  singular  mayors,  sheriffs,  bailiffs, 
constables,  and  other  our  officers  and  loyal  subjects,  and 

667,  that  by  the  coume  of  the  Court  in  Hind.  116^  fictti,  that  a  oommii- 

a  commission  of  rebellion  issues  only  sion  of  rebellion  could  not  be  exok- 

to  iba  thtriff  of  Middlmix,    There  cuted  in  Scotland;    The  above  ACU 

does  not,  however,  seem  to  be  any  have,  however,  been  held  to  ezlcttd 


authority  in  the  books  for  this  pro-  to  the  issuing  of  process  of  contempt 
wMition,  and  the  pfaotioe«  otherwise,  in  that  part  of  dte  UnMi  Kiogdom, 
In  the  Practical  Begister,  however,    in  the  cases  expressed  in  those  Acts, 


it  is  stated  that  the  cdmmbsion  is  Cameron- v«  Cameron,  2  If .  &  K. 

oometines   directed  to   the  aheriff,  889;  Faikier  v.  LIoyd,4Siiii,  906; 

p.  130.  and  vid€  tmte,  876. 
(o)  AMe,  177. 170.    It  is  gtated 
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Form  of  the        servants  whomsoever,  as  well  within  Uberttes  as  withi>uf,  (hat 

.  "^  ^  ^  ihei/y  by  all  proper  means,  diligent ty  aid  and  assist  ytm,  aid 
every  one  of  you,  in  all  things,  in  the  execution  of  the  pre- 
mises. In  testimony  whereof  we  have  caused  these  our 
letters  to  be  made  patent.  Witness  aurselfaf  Westminster, 
this  day  of  ,  in  the  year  of  eur  reign. 

The  names  of  the  Master  of  the  Rolls  and  of  the  Six  Clerk 
are  BubBcribed  to  this  writ,  and  then  it  is  to  be  folded  tip  in 
the  same  manner  as  an  injunction,  and  indorsed  "  By  the 
Court,  a  Commission  of  Rebellion**  {for  want  of  on  op- 
pearance  or  of  an  answer,  or  non-performance  of  a  decree, 
order,  ^c,  as  the  case  is),  **  at  the  suit  of  A:  B:,plaih^*' 
On  the  label  must  be  written  the  clerk  in  Court's  nanfe. 

Docquet.  The  commission  beings  thus  made  out,  two  docqael*  fnrtiie 

following  form  must  be  written  upon  paper : 

**  The  King,  and  so  forth.  A  commUsion  cf  rebAlm 
directed  to  {insert  commissioners*  names),  jointly  and  sew- 
rally,  to  attach  Robert  Edwards,  defendant,  fbr  want  ef 
(appearance,  answer,  S^c.  as  the  case'  is)',  at  the  snH  of 
Charles  Banbury,  plaintiff,  returnable  ^    WHniis 

the  King  at  Westminster,  the  day  of  ^in  tie 

year  of  his  reign. 
The  Master  of  the  Rolls  and  Six  Clerk'^  nfMnes  being  so^ 
scribed  as  before,  the  docquet  'should  be*  IMd^  'up  iike  is 
order,  and  indorsed  near  the  top,  **  Comtkissiam  of  Rehellum, 
E.  F.  against  O.H.,*'  and  near  the  bottom  the'liftyuer  of  tiis 
Rolls,  Six  Clerk  and  clerk  hi  Court's  names ;  the  oommissiM 
being  g^ren  to  the  bag-bearer  of  the  office  to  be  sealed,  teg*- 
ther  with  the  decquets,  he  leaves  one  of  fh^  doofoeis  irith 
the  entering  registrar  to  be  markedwiHh  ail  itttpatutr^jai^  f^ 
cures  the  other  docquet  to^be  signed  by  lib^  Lofd  Chancellor, 
and  leares  it  with  the  clerk  «f  the  HailapeiM>ffie«  z  the  com- 
mission is  hrought  back  sealed,  and  Icfft  with  Ihe  elsfk  in 
Coi)!rt,  aM  delitered  to  the  selidtor  ^  to  Hie  dbnntoionsn 
to  be  executed^  »    ,  .  „    ^, ,      . 

Betun  day.  The  return  of  4i  coaimission  of  rebellion,  as  well  as  of  btfaer 

process  of  cotiieiript^  is  regulated  Ijr  ^e  1'  W.  4^  t.  36^  s- 1.^- 
.r^hi(p). 

(p)  JN(e,p.f78. 
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.   TKq  commissioners  upon  th$  receipt  of  this  writ  are  bound  In  what  man- 

tonrrest  the  defendant  wherever  they  can  find  him ;  and  it  ?^  •a^ecuted.  ^ 

seems  that  they  may,  for  this  purpose,  break  open  his  hoose, 

or  the  houae  of  any  other  person  in  which  he  may  happen  to  ^ 

,  .      ■     GommiiiMneii 

be  (q)f  because  the  object  of  the  writ  is   to  deprive  him  of  may  braak  opan 

protection,  by  law,  to  which,  as  *'  a  rebel  and  contemner  of  dooia; 

the  lawr'  h^  ^  BO  lon£^  considered  entitled  ;  and,  therefor^, 

it  implies  an  authority  to  enter  into  the  house  (r). 

It  seems,  however,  to  be  considered  that  in  such  case  it  is  but  should  have 
advisable  for  the  commissioneis  making  tlw  arrest  to  have  a  *  p«*ce  officer 
peace  officer  with  them  (s) ;  and  for  this  purpose  the  commis- 
sion commaBda  ali  mayors^  sheriffs,  bailiffs  and  constables,  and 
all  other  officers,  loyal  servants  and  subjects,  to  render  their 
aid  and  assivtance  to  the  commissioners  in  the  executiem  of 
their  duty. 

A  defendant  may  be  arrested  upon  a  commission  of  rebel-  May  be  exe- 
lion  on  a  Sunday  (0;  but  Lord  Loughborough  said  that  be  g^n'da^'*  * 

•should  mnch  disapprove  such  an  execution  of  it,  unless  in  ^ 

but  only  m  ci 
cases  of  absolute  necessity;  and  that  if  executed  in  church  of  necessity. 

b»  wonld  punish  the  commissioners,  and  that  they  would  have 

been  pnnishabJb  at  law  {u% 

Where  a  party  is  taken  under  a  commission  of  rebellion  in  jn  ^hat 
lerm  time  or  during  the  public  seals,  the  commissioners,  if  he  bail  may  be 
ke  tsdoen  in  or  near  to  London,  ought  to  bring  him  immediately 
4o  the  Court  («) ;  but  if  the  arrest  takes  place  either  in  vacation 
^ktn  or-  inr  Che  country,  and  good  security  is  offered  for  his 
Appsaiaoee^  the  oommissionen  not  only  may,  but  ought  to, 
take  it(yV 

The  bond  in  sach  cases  is  usually  entered  into  by  the  paity  Bail-bond. 
luanself,  wjtfr  two  soSoient  securities,  in  the  penal  sum  «f 
dOO  Lf  with  the  following  eondition  (s)  ; 

^  The  isonttiiiw^ ikU obli§aium  is  suck^ikaiif  the  above 
founder i  A,  Bi^  do  personally  appear  before  our  Sovereign 
Lord  tkt.  King%  in  ,B'¥t  Majesty's  Court  qf  CKwiicery^  on 

C«)  Free.  Beg.  IM ;  2  Pm.  1  Aim.  (t)  Hind.  1 16 ;  Prac.  Reg.  SO. 

•n.  1,1.-:  9.:  I     ;!.::.>..      .  (<«>»)«.  111. 

(f)  Ifewl.  fia.  14;  GUb.  ^or.  h)  Prac.  Ee^  129. 

Rom.  76  ;  oirfa  Lowten  v.'tlie  Ma>or  f  y)  JTone^  v.  Clement,  Bunb.  60. 

•f  Colchester.  2  Mer.  305.  (s)  Hind.  110. 

(i)  Uiad.  116. 
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Ban^"**"^**^  (in*ert  the*iy  ottt^^ich  the  )>M>^^sb  ufr€ltuttliM»)ollltc0m• 
< — 1-v  ■»  nnsrion  of  rebellion  issued  ouiof  the  same  Oourt  agamt 
khti  at '  the  suit  of  C.  D.>  cmd  shall  ^nst^er  as  well  for 
his  said  tontempt  as  for  all  such  things  as  shaU  be  then 
and  there  objected  against  himy  and  do  amd  perfbrm  ivhdt 
the  said  Court  shall  award  or  onktr  in  that  behalf^  ihenikt 
present  obligation  to  be  toid,  -or  -else  to  femain  in  full  force 
and  virtue  " 

The  bond  is  usually  mude  to  the  Master  of  the  JUHkf  Imt 
if  made  to  the  Lord  Chancellor,  Lord  Keeper,  Sec*,  or*  to  any 
two  of  the  Masters,  it  will  be  good  («)• 
If  no  ball  offered,       If  the  party,  Upon  being  arrested  in  the  conntry,  does  not 

b^^r^^'^h  ™"*^  ^^^  ^^  ^^'  ^^  **  *^®  ^^^  ^^  ^®  coinmifisionew,  as  seen  as 
to  the  Court.  they  have  made  the  arrest,  to  bring  hiin  up  to  the  Ooart  imme- 
diately {b),  and  if  they  omit  to  do  this,  and  keep  the  defendant 
in  their  own  custody,  the  Court  will  punish  them  ftlr  ^u 
omission ;  thus  where  a  commissioner  had  -arrested  a  defend- 
ant upon  a  commission  of  rebellion,  at  the  plaintiff 'e  stnt,  for 
the  breach  of  a  decree,  and  imprisoned  hiiii'*for  «i3t  weeks  in 
his  own  house  and  other  places,  and  refused  to  take  bail  for 
his  appearance  to  answer  the  contempt,  wherettpim  ^de- 
fendant had,  by  order  of  the  Court;  entered  hwappetn&ce 
upon  the  arrest  by  his  clerk  in  Court,  it  wasrefened  to  the  Six 
Clerks  to  certify  whether  upon  a  commission  of  rebeilion  &r 
breach  of  a  decree  bail  ought  to  be  taken  or  not.  TheSix  Clerb 
certified  that  the  commissioners  might  eith^  take  or  relufle 
bail,  at  their  discretion  (c) ;  but  that  in  case  they  reused, 
then  they  ought  to  bring  the  party  to  the  Court  without  de- 
lay; and  thereupon  the  Court,  on  reading  a  precedent  of  die 
like  nature  made  in  Lord  Ellesmere^B  time,  ordet«d  the  com- 
missioner to  stand  committed  to  the  Fleet  for  his  abuse,  and 
to  pay  the -defendant  his  costs  and  charges  sustained  by  bis 
imprisonment,  to  be  taxed  by  the  Master  (c^). 

(a)  Hind.  119.  not  authorized  to  take  bail,  bat  they 

(5)  Stadd  V.  Acton,  1  H.  Bl.  408.  mnst  have  the  body  in  Coart  at  tbe 

4916,  ntero  ef.  the  ^omniiviioo.    1  Harr. 

(c)  This  does  not  apply  to  decrees  129;  and  Jones  v,  Clement,  fiunb.  i^- 

for  payment  of  meni^  into  Court,  or  Vide  post,  '*  Vecwf^" 

directing  any  other  particular  act  to  (d)  Inglet  v,   vaughan^   1  Cb. 

be  performed,  in  whiqh  QM«  it  seems  Rep.  265, 

that  commissioner!  of  r«beUion  are 
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.  It  may  ha|^|p«A  iba^  at  tUe  tiitie  of  the  d/^fendaAt'a  arrest  Bttnrabj 
thp  Court  nuiy  not  be  »itting»  ia  ^hich  case  it  will  jwfj;  b§  i^  ,  omn»M>onw», 
the  eoQ9ini8«iioAeurs'  power  to  bring  him  to  the  Court,  the  CQvor  If  Court  not 
mi^sioiiere,  howeveri  miwt  not,  even  under  such  cuGumstancesi  JS|*mu«t  be 
elJow  him  to  go  at  large  without  bail,  bjut  they.  BhouJ4  ledge  lodged  in  prison, 
him  either  io  the  Fleet  prieon  (^)»  or  in  tba  custody  of  th^ 
sheriff  for  safe  keeping  (/) ;  and  where  .a  cpoifnisaiou  p{  i^ 
bellion  was  awarded  against  a  defendant  for  non^payo^ei^t  of 
costSy  and  the  commisaiouer  arrested  him,  mxd  i^r  his  more 
eafe  keeping  delivered  him  to  the  sheriff^  who  took  charge  ef 
the  prisoner  accordingly,  but  refused  either  to-  deliver  the 
prisoner  U^  the  commissioner  or  to  bring  him  himself  into 
,Couj:t  at  the  day»  a  day  was  therefore  given  to  the  sheriff  to 
brijpig  io  j^he  body,  upon  pain  of  10  /.  (g). 

The  proper  course  to  be  pursued  in  such  a  case,  in  order  to 
brijDg  in  the  body,  would,  according  to  the  present  practicif, 
be  to  procure  a  writ  of  habetu  corptu  (h)» 

If  the  commissioners  permit  the  party  to  escape  after  they  £scape  or 
have  arrested  hiniv  they  will  be  committed  till  they  produce  '^k^* 
him  (i) ;  it  he  be  rescued,  the  rescuer  will  be  committed  (Ji), 

The  return  to  thb  process  is  made  by  two  or  more  of  the  Ratam. 
commissioners  who  act  under  it.    The  return,  when  the  com- 
missioners are  uimble*  to  find  the  party,  should  be  indorsed 
upon  the  writ  in  the  fbUowiog  form  : 

'^  We,  whose  names  are  hereunto  subscribedf  being  two  qf 
the  commissioners  within-named,  do  humbly  certify  to  this 
honourable  Court  that  we  have  made  diligent  search  and  in- 
quiry after  the  within-named  C.  V, ;  but^  notwithstanding 
all  our  endeavours  for  the  purpose,  we  cannot  meet  with  him, 
so  as  to  attach  his  body  by  virtue  of  this  commission*  Wit- 
ness our  handf  this  day  of  (/)• 

A   B  ^ 

C  D  fCommissioners. 

If  the  commissioners  refuse  or  neglect  to  make  a  return  to  How  compelled, 
the  commission,  the  Court,  on  motion  or  petition,  wiU  order 
them  to  return  it ;  and,  vpon  disobedience  to  the  order,  the 


a 


e)  1  Harr.  129.  (i)   Sacbeverell    v.    8»ehe?efeil. 

/;  Cm.  116.  Toth.  S8. 

(g)  Ibid.  {k)  Hmd.  IIS. 

(h)  Ante,  591.  (1)  1  SOMth,  118. 
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Proc^dlng      Oowt  will,  upon  'inotkHi,  i^unded  «poii'  afidtvit  of  veirice 
upon    e  uTu,^  ^^  ^  order,  eommit  thtfti  v  ftr  not  Wsiikg  pkrtieii'  to  tii#  idt, 
IMF  writ  of  dxecntton  of  the  ddter  te  tequh^d  ta^hmi^tbem 
into  cMitempt  <m).    -       ■         •  .    i 

Cipi  A»7mf.  *  When  the  party  i*  bK)ug|^t'  to  the  bar  by  tfair  oommiinoi 
eouiiBel  shCMild  bd  initructed  to  mote  that  he  may  bo'tavnW 
0^«r  to  th«  Fleet  prigott,  which  will  be  ordered,  of  oewu', 
and  aftber  the  defendant  has  bcfen  ao  turned  oi^er,  he  moit 
remain  there  till  he  has  cleared  his  contempt,  or  ie  otiierwtM 
discharged  by  order  of  the  Court,  or  by  the  proyisioas  -of  tin 
1  W.  4,  c.  36,  hereinafter  referred  to(»y. 
Non  at  inventui,  Upoo  a  retnm  of  non  est  inventut  by  the  conomindooeis, 
or  any  two  of  them,  the  Court  will,  on  motion,  ofder  thi 
party  to  stand  committed,  end  ibr  that  purpose  the  Loid  Ciisff* 
cellor  grants  his  warrant  to  the  seijeant^at-anne  to  take  hiai 
into  custody  (o). 


CosU. 


The  costs  of  a  commission  of  rebellion  ate  Q  <i  I  s.  4d.{p\ 


a&suii^a^ 


Seijeant-tt- 
Arms. 


Has  a  deputy 
alwtvs  attend- 
ing the  Court. 


Sect.  VII. 
Of  the  Serjeant-at-Arms. 

Ix  the  last  Section  we  have  seen  that  where  the  commb- 
sioners  in  a  commission  of  rebellion  retaro  non  est  inveiUus^ 
the  next  proceeding  is  for  the  Lord  Chancellor  to  Issue  bis 
warrant  to  the  serjeant-at-arms,  or  his  deputy,  to  take  him 
into  custody. 

The  seijeant-at  arms  is  an  officer  appointed  by  letters  patent 
from  the  Crown  {q\  who  has  an  authorized  deputy  in  constant 
attendance  upon  the  Great  Seal,  whose  duty,  besides  that  of 
bearing  the  gilt  mace  before  the  Lord  Chancellor,  Lord  Keeper 
or  Lords  Commissioners,  in  going  or  returning  from  Court  or 
Parliament,  is  to  execote  ail  iwatfatots  ^gaittst  persons  who 


(m)  Hind.  110,  IM. 

(ft)   Pott,%QCU   Hi 

(o)  Prac.  Reg.  130, 


(/>)  1  Smith.  Ch.  P.  131. 
(9>  Uiod.  ISS. 
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jbanra  «to0d  oul'/eommisiioiis  'Of. >  j^UiMr  «itlMar  -inioxeMlifm  1°  «1>>^  c&se* 
i»f.ik 4ctor80 «r oid«r ^the  Conrtt  ornMi  miElMur'pfroo^tft (r^  t '-     - 

It  apiMiln^totbe  oonsidfeiMi  fcy  JDUfrwritonh  upott  the  iNraof 
tice  of  the  Conrt,  that  besides  the  duties  abov^  iMiilies^dyit 
JMoogv-Ca  tliit  officer  t^  briogtop^.to;  the  hut  aaij^  «•«  that 
i»  jfttth*  QUBtody'  *o£ta  .shAiiff  or  ^Uier.>o&er  who-  has  ra^ 
timaA^  a<^  oMtptcj.tupoii  u  pmcew  o£  the  Cduri'  (s^ ;  and 
this  appears  to  have  been  fonnedy  thi»  praolioa^  though  the 
mora  aaua!  comse  now  is  to  eeiAd  «  nie$$engor  >for  that 

pOrpose<0' 

The  practice  of  sending  a  nesaengtr  Sfpears  to  hate  butet  Seijeant-at- 
(^noent  ongin,  andhas»  in  aU  probability,  beenadc^ted  in  ^^^^[1^ 
consequence  «f  it  being  less  expensive  than  a  seijeaafe^t«-anna#  where  a  mes- 
vfiMO  fees,  we  stated  to  fa*  double  those  of  the  messenger  (ff)^  ^^^  '"'^  K""' 
A  se4ta&t«>at«anD8>nny,.how6yer,  go  in  all  ease3»  an  whieh« 
messenger  can  be  sent  (or).     And  we  have  seen  that  wheve  a  Where  mes- 
messenger  has  been  nent,  and  dies  before  he  has  executed  his  ^°faiis1ir' 
ttramnit  (jr)-  ot  fails  in  his  eoceeution  of  it,  by  reason  of  the  execution  bis 
defendant's  escape,  or  not  being  to  be  found,  the  serjeant-at-  by^ddJ^daiit's 
arms  ought  to  be  sent  in  his  stead  <«)>  escape,  &c. 

The  reason  for  the  serjeant-at-arms  being  sent  in  the  last 
case  is,  because  where  the  party  has  been  taken,  and  has 
escaped^  or  cannot  be  found,  the  only  remedy  which  a  plaintiff 
can  haye  is  by  sequeitralion  against  his  property,  which^  as 
has  been  before  stated,  cannot  be  issued  unless  upon  a  return 
of  non  est  inventus  by  the  serjeant-at-arms. 

The  practice  of  sending  the  serjeant-at-arms,  when  the  !*«*«?«  f®'  the 
ordinary  processes  of  contempt  have  failed,  has  been  adopted  P'^**^' 
by  the  Court  ex  ahundanti  cautela,  lest  there  may  have  been 
any  negligence  in  the  ordinary  officers  or  ministers  of  justice 
to  whom  the  execution  of  the  writs  of  attachment  is  entrusted, 
w  lest  the  Co^n'missioners  of  rebellion  (persons  nominated  by 
the  pli^ntiff)  shofild  collude  with  or  be  warped  by  their  Employer 

(r)  Hind.  12t.        '  (x)  Frederick  ».  David,  1  Vera. 

Yf)  iVaCifirg<  aoij  IliDd.105;  S44»N.  1. 

1  Harr.  1S5.  (y)  M'Nab  v.  Mental.  2  Sim.  16. 

(0  Ante,  602  ;  Frederick  v.  David,  («)  Ante,  602 ;  Sambroke  v.  Ekins. 

I  Vero.  944.  1  Dick.  68  ;  WifkMUn   «.  Bclsher, 

(ir)   ridf  Mr.  Peacock')  evidence,  2   Bro.  C.  C.  ISI  ;  Steed  1^.  Calley, 

Chan.  Kep.  App.  (A),  330.  Law  J.  1836,  1. 
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Process  of  Contempt : 


In  whtt 
sent. 


Sequestration 
can  only  issue 
upon  return  by 
serjeant-at- 
arms. 


Serjeant-at-arms 
ordered  upon 
return  to  the 
attachment. 


to  the  pejudice  of  the  defeadaDt,  to  gu4rd  agftinut  which  tlie 
Court,  to  satisfy  its  consci^ce,  and  to  be  ittfonned  whedier 
the  defendant  doth  actually  hide  himself  from  jttStke  er  Dot, 
sends  an  officer  of  its  own,  upon  whose  tetiini  'oyycaot 
sequestration  he  regiilaiiy  issued,  uttless-^ie  pftrty  he«  peer 
or  peeress  of  the  realm,  a  bisliop  or  nemher  of  the-Houae  of 
Commons,  or  an  abscoading  defeadaai  proceeded  itgsmit 
under  the  statute  1  W.  4,  c.  36  (a). 

Byan  order,  dated  the  Idtii  May  1761,  7  G«o.  1  (^),  afterre- 
citing  that  a  petition  had  been  presented  by  the  seijea&t*-at^  Brats, 
setting  forth  that  he  is  entitled*  to  take  all  persons  into  custody 
who  stand  in  contempt  to  a  conunisdon  of  rebeilioo  letnnted 
non  est  mventus,  and  further  reciting  that  several  ordofs  «f 
commitment  (for  certain  contempts  in  the  said  pelitioa  con- 
tained) had  been  executed  by  the  Warden  of  tilie  Pleei^  or  ebe 
that  he  had  made  returns  non  est  inventus,  wherettpon  ssqlle^ 
trations  had  been  obtained  contrary  to  the  rules  of  the  Coert, 
and  that  the  said  petition  had  come  on  to  be  heard  before  hu 
Lordship,  and  that  upon  hearing  several  precedents  and  what 
was  alleged  on  either  side,  hia  Lordship  had  declared  that  no 
sequestration  could  regularly  issue  to  sequester  the  estate  of 
any  person  who  could  be  found,  but  upon  the  return  non  eU 
inventus  of  the  serjeant-at-arms;  IT  IS  THJ^EFORE 
ORDBRED  that  from  thenceforth  where  any  person  is  io 
contempt,  either  for  want  of  an  appearance  or  answer>  or  kt 
not  yielding  obedience  to  any  order  or  decree  of  idm  Cocrt, 
(unless  it  be  for  contemptuous  language,  or  the  beatiog  w 
abusing  any  person  in  the  serving  oi  the  process  of  this 
Court,  or  other  contempts  of  the  like  nature,)  the  serjeant- 
at-arms  attending  this  Court  do  apprehend  and  bring  ^  cod- 
temner  to  the  bar  of  this  Court  to  answer.sueh  contempt ;  but 
if  the  contemner  cannot  be  found,  then  to  return  nm  at 
inventus,  to  the  end  that  a  sequestration  nmy  regularly  issu^t 
according  to  the  ancient  use  and  practice  of  this  Court,  viA 
that  process  do  for  the  future  issue  accordingly  (c). 

This  order  was  pronounced  in  consequence  of  a  complunt 


(a)  Hind.  123. 
(6)  Hind.  126. 


(c)  Beamcs,  Old.  322,  Prec.  CU. 
552. 
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mfide  by  Uio  ji^Q^uitrat-iiraM  of  a  pmotlcep  then  recently  inwiMteaMs 
introdueod,  of  loaku^g  an  order  for  U»6  committal  of  ihe  purty  "°^' 
to  Ihe.eoetodjr  of  the  Wax^eii  of  the  Fleet,  and  of  awaiding  a 
eeqvesicetioA  upon  hia  xetom  of  nan  eil  tnvejifpcf  ineteed  of 
9en(iii|g.the  e«rjeiivit»>»t*aiina,  aecording  to  the  ancieiit  praos- 
Uce»  h^  whwh  meaae  Ae  serjeant^at-arm«  wae  deprived  of  his 
aneie«i  and  cuat^^mvy  foe  (4),    The  pv^ctiee  complained  of 
appears  to  have  been  adopted  lor  the  puipose  of  shorteniagthe 
pieoess  of  the  Conrty  which,  however,  it  dees  not  seem  to  have 
accomplished.    The  receni  Matate,  however^  of  the  1  W.  4,  under  i  W.  a, 
o«  36^  rule  1,  has,  as  we  have  seen,  effected  this  okject  more  ^*  ^'  ^^^  ^* 
completely^  in  the  cases  to  which  it  applies,  by  omitting  the 
faitenoediate  processes  of  attachment  with  proclamatl<Niis  and 
coomiiasion  of  rebellion,  and  enabling  the  f^aintiff,  in  cases 
where  the  defendant  is  in  contempt  for  want  of  an  answer^  to 
procwre  an  order  lor  a  serjeant-at-4urms  immediately  npon  the 
sheriff's  return  o(  turn  est  invenius  to  the  original  attach- 
BMnt.    The  attention  of  the  reader  has  been  before  called  to 
the  faot  ithat  this  shortening  of  process  does  not  apply  to  casea 
in  which  the  defendant  is  in  contempt  fixc  want  of  appearance^ 
or  in  which  the  plaintiff's  solicitor  or  his  town  agent  is  not 
prepared  to  satisfy  the  Courts  by  affidavit,  that  due  diligence 
was  used  to  ascertain  the  place  where  the  defendant  was  at 
the  time  of  ieuMiing  the  attachment,  and  in  endeavouring  to 
apprehend  him  under  the  same,  and  that  the  person  suing  ^°  ^^^'  ^^^f 
forth  aucjb  writ  truly  believed  that  the  defendant  was  in  the  proclamation^ 
county  into  which  such  writ  had  been  issued  (e).     In  other  and  commission 
cases  the  defendant  must  pursue  the  ancient  course.  are  necessair. 

Ilie  above-mentioned  order  of  the  13th  May  1721,  contains  q^^^.  ^^^  ^^^ 
a  reference  to  another  method  of  shortning  the  process  of  the  not  granted 
Coort,  which  appears  at  that  time  to  have  prevailed,  where  a  Tn^co^nu^g" 
defendant  had  appeared  and  applied  fur  time  to  put  in  answer,  that,  upon  non- 
In  that  case  it  seems  to  have  been  the  course  of  the  Court  to  jcMtil^^ST^ 
require  the  defendant,  as  a  condition  upon  which  further  time  *^^^  g^* 
was  granted  to  him,  to  enter  his  appearance  with  the  Regis* 
irar  (/),  and  upon  his  not  putting  in  his  answer  within  fonrdays 

(d)  Exp.  Jephson,  Prec.  in  Ch.        (/)  As  to  the  efiwt  of  entering 
AAO.  an  appearance  with  the  Registrar, 

(c)  Ante,  606.  vide  pott,  chap.  X. 
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New  orders. 


Process  nf  CoMempi  \ 

after  the  tkne. limited  ^udeKfired^-tetniftfi^Uiaihe.might stand 
eauunitted  to  the  cuslodf  of  Oie  Waifdeo  of  Him^  Fle6|.  T2]*ft 
practice  appears  to  have  been  conwdeced  ^y  I^nd  MadolMfieki 
as  irregular,  as  far  as  it  went  to  obviate  the  necessity  for  a 
serjeant-at-arms  {g)y  and  in  conseqaence  it  was  made  part  of  the 
order  of  the  Idth  May  1721,  ''  That  it  should  be  made  a  part 
of  all  orders  for  ^ving  time  to  answer,  or  for  doing  any 
other  act  upoh  the  party's  entering  Ms  appeahmce  with  the 
Registrar,  that  the  party  when  he  enters  stich  his  appeaninre 
should  likewise  consent  that  it  seijeant-at-arms  should  go 
against  him,  as  upon  a  commission  of  rebeliioh  returned  hoa 
est  inventuiy  \ii  case  of  non-compliance**  (A). 

The  practice  enjoined  by  the  last  order  doet  not  appear  to 
have  been  strictly  followed,  at  least  bo  fkt  as*  relates'  to 
making  it  a  condition  of  every  order  Tor  thne  to  answer  that 
the  defendant  should  consent  to  a  serjesiilt-at-aniis,  for  we 
fihd  that  by  a  subsequent  order,  datefi '%e'  2?.ld  Jain&ry 
1794,  after  noticing  the  freqU€Mt  and  gf^dc/h^s' of  de- 
fendants in  putting  in  their  answers,  ft  ik  oitferra,  'Uiat  on 
a  third  application  for  time  to  answer,  the  delbndttnt  do  con- 
sent to  enter  his  appearance  with  tlie  Re^frarl)yliis  clerk  in 
Court  in  four  days,  consenting  thut  the  fteijesAit-tit-arms 
attending  this  Court  shall  go  against  hhn  as  6n  a  domifMssidn 
of  rebellion  returned  non  est  inventus  in  ca^'  lie  doeft  not 
put  in  his  answer  by  the  time  granted,  and  that  in  a  itecond 
application  for  time  to  answer  an  amended  bill,  or'^dW 
exceptions  allowed,  the  defendant  do  consent  to  tike  same 
terms  (i). 

The  practice  continued  to  be  in  conforiiiity  with  the  above 
order  until  the  new  orders  of  the  2 1st  DetenAer  1853/i»hich 
have  restored  the  practice  to  what  it  was  und^tr'tihe  order  of 
tiie  17th  May  1721,  by  providing  (hat  hi  everp  dtd/st  gncnted 
by  a  Masier  for  further  time  to  a>f«ti?er;  itrshaUBi  madeTa  ton- 
ditton  of  such  order  that  the  d^fbndabt  shall  eiit^ir  ^  appear- 
ance with  the  Regii^rar,  and  doiisent  io  d  defj^^imtf-at-iuins;  as 
in  the  case  ef  a  commission  of'rebdlbn  tetu^ed  non  est 


(^)  Exp.  JrphsoQ,  Free,  in  Ch.      Ch.  552.    '      * 
i38.  (i)  Bcames,  Ord.  555 ;  i  Bro.  C. 

(h)  Deaniea,  Old.  322;  Free,  in    C.di4. 
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invenfUi^f  nnUm  lindet  any  speeiml  elrcaiiwtances  the  mU  9^^^'  ***'' 
Master  shall  otfaei<«^ise  4i¥etty  and  v^Mok  ciictoiataDoaa  aksll  ?  ^°  ^'  ,  » 
W  shortly  atatod  fn  Am  oraai'<A). 


An  order  for  tbe  aeijeant-at-armaj)  on  ^^  returA  non,^st  Older  for 

inventus  upon  a  commission  of  rebellion,  must  ba  applied  for  •«»ic«>it-«t-ann8 
1  .       .     n  x»v      ,  1.   '  T  .  ,    .  1         1       upon  commw- 

by  motion  in  Court  (0»  ^^  reason,  of  which  is  stated  to  he  sion  ofrebellioa 

beqause.  as  there  ia  nothing  to  issue  under  the  Great  Seal*  to  "»w*tbeobtoin«d 

'  upon  tootioii* 

make  it  a  record  of  the.  C!ourt»  there  must  be  some  act  of  the 

Qourt  to  authoi'ize  the  serjeant-at-arms  in  going  (pi)^ 

,  Several  abuses  haying  crept  into  this  practice,  an  order  was  Udod  making 

ina^€;by  tbje  l/^r^  Keeper  Finch  (n),  whereby  after  reciti^  tb^^     j**^**  *J*drf"°' 

iipop  coipplai^^.miMie  by  the  seijeant-at-anns  atlendiiig  th^  the  commission 

^f^fif  JJeaj^  that,  after  contempts  were  prosecuted  to  a  serjeapt-  oj  rebellion  wiUi 

a^rarins^  9J]i4.a  conuni^n^ent  pronounced,  the  prosecutor  wot^ld  the  Registrar. 

draw  up  t^^  ^rder,  ^nd  never  take  forth  a  warrant  thereoOf 

b^  m^e  use  ^repf ,  to  force  the  party  prosecuted  into  sovie 

compositipja>  some^me^^  for  the  whole  matter  in  difference, 

b^t  .usually  fpr  the.  discharge  of  the  contempts,  whereby  tha 

^ejjean,t's  ^mpiojxipent.was  rendered  in  great  part  ineffectual ^ 

{pr  pr:^Tention  th^of,  his  JiOrdship   did  order,  that  after 

ai^y  order  foi;  a .  ae^ant-a,t-arms  should  be  granted  by  the 

Court,  .the  R^istrar  should,  on  request,  draw  up  the  said 

order,  and  deliver  the  same  to  the  serjeant-at-arms  or  his 

deputy,  and  no  other  person,  they  paying  for  the  same  ;  bj 

^hloh  n^ana  he. should  or  might  endeavour  to  apprehend  the 

party,  ^rosecu^e^.  ^^4  bring'bim.into  this  Court  to  answer  his 

^aid  cppt.e^pt>.if^e  could;  but  if  he  could  not,  his  Lordshi]^ 

did  further  order,  that  no  order  for  a  serjeant^at-anna  drawo 

up  ^nd  paat  ti^e  ^.^strar^  should  be  discharged,  and  tl^e  ^on*- 

tempt  therevppp,  l^^ithout  the  seijeant  a  fees  be  paid,  to  him, 

and  a  certifiqite  under  hi^. hand. certifying  the  sc^que ;  and  that 

after  the^said.ordej?  hw^  .so., drawn  up  and  p^ed  as  afpre7 

(k)  Ord.  21  Dee.  18SS,  ot4.  XXI,        (m)  Ibid. 

(I)  KM,  I'iO.  (n)  Ibid.  124.       > 
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Process  of  Contempt : 


Order  for,  how 
obtained. 


Upon  attach- 
ment under  1 
W.  4,  c.  S6. 


said,  no  private  or  other  agreement  should  be  made  between 
the  party  or  parties,  or  the  person  or  persons  so  sttadingin 
contempt  as  aforesaid,  or  any  other  person  there,  or  any  on 
their  behalfs,  without  such  satisfaction  should  be  made  and 
a  certificate  of  the  same  produced  to  the  Court  (o).  This 
order  was  revived  by  the  Lord  Keeper,  by  order,  dated  13th 
July  1685,  1  J.  2  (/?),  and  was  again  rerired,  by  order, 
12th  June  1694,  6  W.  3,  whereby  it  was  also  farther  or- 
dered, that  when  any  motion  should  be  made  for  a  serjeant- 
at-arms,  the  counsel  moving  for  the  same  should  immediately, 
in  Court,  deliver  unto  the  Registrar  the  commission  of  rebel- 
lion, and  tell  who  was  clerk  in  Court,  that  the  seijeant-at- 
arms  might  have  an  account  of  him  where  the  contemner 
lives ;  and  that  the  order  should  be  drawn  up  by  the  Regis- 
trar and  delivered  to  the  serjeant-at-arms  or  his  deputy,  thej 
paying  for  the  same,  or  taking  out  a  warrant  thereon,  whereby 
the  party  or  parties  so  in  contempt  might  be  taken  into  custody, 
and  be  brought  into  the  Court  to  answer  the  same  (tj). 

In  consequence  of  the  above  order,  the  practfce  now  ii^,  that 
whenever  a  serjeant-at-arms  is  moved  for  on  a  return  non  est 
inventus  to  a  commission  of  rebellion,  the  commission,  with 
the  return,  is  placed  in  the  hands  of  the  counsel  who  makes 
the  motion,  who  delivers  it  to  the  Registrar  in  Court,  toge- 
ther with  the  name  of  the  clerk  in  Court  (r). 

The  form  of  obtaining  an  order  for  a  seijeant-at-anns  under 
the  1  W.  4,  c.  36,  upon  the  sheriff's  return  of  non  est  in- 
ventus to  an  attachment  for  want  of  an  answer,  is  prescribed 
by  rule  1  of  sect.  15  of  the  Act,  which  is  im  follows:  vii. 
"  When  a  vmt  of  attachment  shall  haVebeen  duly  issued  against 
any  defendant  for  contempt  in  not  anrwtring  the  billj  and 
Bvch  defendant  shall  not  have  been  taken  under  such  ixTit, 
and  the  sheriff  of  the  county  into  which  su6h  writ  shall  hsre 
issued  shall  make  a  return  of  non  est  rnveraus  to  the  same,  the 
Court  shall,  upon  motion  by  or  on  behalf  of  the  platntifft 
(notice  of  which  shall  not  be  required)  order  that  flie  serjeant- 


(o)  BeameSf  Ord.  245, 
(p)  Ibid. 


.16a. 


(<i)  IM,  90>. 

(r)  Hind.  126, 1  Turn,  k  V. » 
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at-arms  atteadii^  the  Court  do  apprehead  such  defendanti  Order  for,  how 
and  bring  him  to  the  bar  of  the  Court  to  answer  his  cootempt,  - 
and  the  same  proceedings  may  thereupon  be  had  as  if  such 
order  had  been  made  in  the  manner  heretofore  in  use ;  provided 
that  before  such  order  shall  in  any.  such  case  be  made,  the 
plaintiff  applying  for  the  same  shall  be  required  to  satisfy 
the  Court,  by  the  affidavit  of  the  solicitor  of  the  plaintiffs  or 
of  his  town  agent y  if  the  turii  of  attachment  wiu  issued  by 
such  town  agenty  that  due  diligence  was  used  to  ascertain 
the  place  where  such  defendant  was  at  the  time  of  issuing  such 
livrity  and  in  endeavouring  to  apprehend  such  defendant  under 
the  same,  and  that  the  person  suing  forth  such  writ  verily 
believed  at  the  time  of  suing  forth  the  same  that  soch  defend- 
ant was  in  the  county  into  which  such  writ  was  issued. 

Upon  a  motion  made  for  a  serjeant-at-arms  under  this  AflSdavit,  under 
rule,  the  Vice-Chancellor,  Sir  h-  Shadwell,  decided  that  the   ^  ^.  4,c.  ae, 
affidavit  thereby  required  must  be  made  by  the  clerk  who  by  the  clerk 
issued  the  attachment,  and  that  the  town  agent  must  join  ^^^5^^^/^ 
in  the  affidavit,  swearing  as  to  his  belief  (s) ;  and  in  Pugk  v.  and  agent. 
Pugh  {t)  an  application  was  made  to  the  Master  of  the  Rolls 
(Sir  C.  C.  Pepys)  for  a  se^eant-at-arms  under  this  rule» 
which  was  supported  by  an  affidavit  of  the  solicitor's  town 
agent,  stating  that  he  had  issued  the  writ  and  that  he  verily 
believed  that  the  defendant  was  in  the  county  of  Middlesex 
at  the  time  of  its  issue,  and  also  by  an  affidavit  of  the  sheriff's 
assistant,  stating  the  steps  he  had  taken  to  atfaich  the  defend* 
ant,  but  in  which  he  had  been  unsuceasful ;  but  his  Honor  solicitor  or 

refused  the  application,  because  there  was  no  affidavit  of  the   agent  must 

..  .  ,  .  ,         1       iM.  1    J   1  J    swear  to  due 

Bohcitor  or  his  town  agent  that  due  diligence  had  been  used  diligence. 

in  endeavoaring  to  apprehend  the  defendant,  as  reqmred  by 
the  Act ;  his  Honor  being  of  opinion  that  as  the  Act  had 
expressly  pointed  out  the  persons  with  whose  evidence  the 
Court  was  to  be  satisfied,  no  other  evidence  could  be  satis- 
factory. 

In  Wright  v.  Green  (u),  however,  it  was  held  than  an  affi^ 
davit  by  the  solicitor's  agent  who  had  sued  out  the  writ, 

(0  Handheld  v.  Wooiltv,  4  Sim.        (r)  2  M.  h  K.  55B. 
ISa/  ^  (u)  2  Rus3.  &  M,  W. 
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Order  for,  hdw    netting  oat  verbatim  the  copy  of  a  letter  which  the  pleintitf 

^        yl *    had  received  from  the  officer  enployed  in  executing  tiie  writ, 

and  in  which  the  particulars  of  two  uMUcoeacful  aMen^ts 
to  arrest  the  defendant  was  detailed^  and  swearing,  to  the 
agent's  belief,  that  the  contents  of  the  letter  wnre  true,  was 
sufficient. 

It  is  to  be  obsenred  that  in  that  case  the  affidarit  did  not 
state  in  terms  that  the  agent  belioTed  that  due  diligence  had 
been  used  in  endeavoaring  to  apprehend  the  defendant,  but 
that  Lord  Broi^faam  was  of  opinion  that  the  letter  of  the 
officer  to  the  ulaintiff  had  disclosed  circusostuices  auficient 
in  reason  to  satisfy  the  Court  that  such  diligence  had  been 
really  used,  and  that  as  the  agent  had  sworn  to  his  belief 
that  the  contents  of  the  letter  were  truCf  there  was  altegether 
sufficient  in  the  affidavit  to  satisfy  the  Court  that  the  tenns 
of  the  Act  had  been  complied  with. 
Affidavit  must  It  has,  however,  also  been  held  that  in  general  the  affidavit 
of  i^e  Act.  "^'  ought  to  follow  precisely  the  terms  of  the  Act,  and  therefore 


where  it  only  went  to  show  that  due  diligent  had  been  i 
to  discover  tlie  defendant's  residence,  and  not  the  plafie  where 
he  actually  was  at  the  time  of  iss^ingt  the  attaahtaent^  the 
order  was  refused  (x)  ;  and  so  where  a  motion  of  thisnnlore 
was  supported  by  the  affidavit  of  the  pIai])iti$*a.jkown  i^gent, 
stating  that  all  due  diligence  had  been  used  to  aicftrtain  the 
place  of  the  defendant's  residence,  at  the -time  when  the  writ 
was  issued,  and  to  apprehend  him  by  virtue  thereof,  and  that 
at  that  time  the  defendant's  last  and  only  known  place  of 
abode  was  in  the  county  into  which  the  writ  had  been  issoed, 
Lord  Brougham  was  of  opinion  that,  the  affidavit  was  clearly 
defective  in  not  swearing  to  ihe  party's  -belief  that  the  deftnd- 
ant  was  in  the  county  at  the  tim<^  oif  the  issuing  of  the 
writ ;  an  omission  which  was  by  no'tneans  euppiied  by  the 
statement  that  at  the  time  the  defendant's  last  and  only 
known  place  of  abode  was  in  the  oonnty  into  whieli  the  arnt 
had  issued  (y). 

(x)  Dtvia  V.  HmmdODd,  S  Sim.  9  \  den'i  AtU,  by  JetnAirtti  *«1 ,  n.  (c.) 
MelJer  v.  Mstltoh,  oked  2H.;  MHler  (9)  HftiidflftM  v.  WiMes,  «  R  & 
V.  fieaoett;  Oar  v.  Fbwiett,  Ssg.*  M.  Oi. 
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0/ the  Serjeant-at-Arms. 


Where  a  party  upon  obMimng  an  order  for  time  to  answer,    Duiy  and  Power 
is-  to  enter  his  appearance  with  the  Registrar  and  submit    ^ 
tbat  upon  his  default  a  serjeant-at-arms  sliould  go  as  upon    |jpo„  ^^^^  f^, 
a  return  of  non  est  inventus  to  a  commission  of  rebellion,  <i°30- 
in  such  case  the  oider  for  the  serjeant-at-arms  is  granted  upon 
a  certificate  of  the  Six  Clerk  that  the  answer  is  not  filed  (z) ; 
smA  it  seems  that  snch  an  order  may  be  obtained  upon  petition 
aa  well  as  upon  motion  (a). 


Dutyofserjeaat- 

at-aums. 


The  order  for  the  serjeant-at-arms  baring  been  drawn  up, 
passed  and  entered  (5),  the  clerk  in  Court  or  solicitor  must 
gire  it  to  that  officer  or  his  deputy  attending-  the  Court, 
who  procures  the  Lord  Chancellor's  warrant  thereon,  and 
at  the  return  thereof  certifies  in  what  manner  he  has  acted 
under  it  (c). 

The  duty  of  the  serjeant-at-arms  or  his  deputy,  upon  receiv-  po^er  of. 
ing  the  warrant,  is  to  arrest  the  defendant  wherever  he  can 
find  hhn,  and  it  appears  that  he  is  armed  with  very  extensive 
poweri  for  that  purpose  ((f).  It  is  to  be  observed,  that  the 
caption  of  a  party,  under  a  warrant  of  the  Lord  Chancellor, 
bnt  executed  after  he  has  delivered  up  the  Great  Senl,  will  not 
be  irregular  (^). 

The  serjeant-at-arms  can  take  no  bail  bond,  therefore  if  a  cannot  take 
party  be  taken  by  a  seijeant-at-arms,  in  execution,  he  must  bail. 
be  kept  in  custody  til!  the  return  and  then  brought  up  to  the 

^s)   Dind.  127.  arrest,  mav  ra-se  and  beat  down  to 

(a)  Coantess  of  I^dndondeny   r.  Ihe  ground  ;  and  the  power  of  the 

ComtfaOTaita,  1  Dkk^  996«  aeijtMt-aUarms  it,  that  if  rttcMi  be 

{by  The    &eneant-al-anDS   or   his  maide   unto  him,   he  may  levy  the 

deputy  geueratfy  takes  upon  himself  power  of  the  country  where  the  rescue 

to  draw  up  «^  snkr  and  id  get  tht  is  made ;  neither  can  any  aiicited  by 

warrant   from  the  Lord  Chaocellor,  the  serjeaat-atjarms  be  by  any  other 
after  which  lie  appTics  to  the  cfcrk  " 


:  m 
Court  ot  solMuipr  for  immcti«na» 
1  Turn.  &  V.  120. 

(ey  Tlind.  126f.    " 

id)  It  apiMaii  lr*Bi  aft'eatiaet 
taken  from  a  manuscript  of  the  An- 
tiquities of  the  office,  in  the  6th  year 
of  the  reign  of  King  Henry  V,  that  *'  a 
Serjeant-at-Arms  may  asprebend  or 
attach  aoy  snbjtct  of  the  King*»  or 
other,  whatsoever  he  be,  remainieg  in 
the  four  seas  of  England,  or  any  part 
thereoC  he  it  any  bouse,  castle  or 
fort,  that  will  be  broken  to  make  hix 
vol..  I-  s 


attached  out  of  his  guard  upon  a  great 
laaaem,  foe  an  airaat  naila  by  tlie 
Serjeant  of  the  Kinx  hath  enfranchised 
nis  body  from  all  other  persons  ;/or  the 
si^Mnt's  onmtis  rf  mti^  high  netare 
than  any  other  can  be,  and  therefore 
the  serjeant-at-arms  is  '  commonly 
calleil  *  the  valorous  Sotct  of  a  Rinses 
errand  in  the  execntion  cf  iuatice.  " 
r'tif«  Mr.  William  Bdtl't  £videnoe« 
Chan  Hep.  App.  A,  a28. 

(e)  jNash   V.    Youston,    Law   J., 
IHSo,  SG. 
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Process  of  Contempt . 


Serjeant-at- 
Annt. 

' . — ' 

I)efendant  clear- 
ing his  contempt 
must  be  dis- 
charged. 

On  potting 

in  his  answer 
entitled  to  im*^ 
me^ate  dis- 
charge. 


Defendant  not 
clearing  his  con- 
tempt, must  hi 
brought  to  the 
liar  WitMb  li 


If  not  brought 
up,  if  to  be  dii« 
chaiged. 


»— -andthe 
costs  to  be  paid 
by  the  plaintiff. 

Proceeding 
when  defendant 
is  brought  up. 


bar  of  the  Court,  but  if  he  be  taken  for  want  of  appearance  or 
answer,  he  may,  upon  bis  entering  his  appearance  or  filing  his 
answer,  and  paying  the  costs  of  his  contempt,  be  discharged ; 
and  if  the  plainti£F's  solicitor  refuse  to  discharge  him,  the 
Court  will,  upon  motion  or  petition,  order  his  discharge  (e). 

It  is  to  be  observed,  that  where  the  serjeant-at-arms  has 
been  sent,  for  a  contempt  in  not  putting  in  an  answer,  tlie 
defendant  is  entitled  to  his  discharge  immediately  upon 
putting  in  his  answer  and  clearing  his  contempt^  and  is  not 
to  be  kept  in  custody  till  the  sufficiency  of  the  answer  \\^ 
been  decided  upon;  and  if  in  such  case  the  serjeaot-at- 
arms  refuse  to  dischai^  him,  the  defendant  must  apply  by 
motion  or  petition,  upon  a  certificate  from  the  clerk  in  Court 
that  the  answer  has  been  filed  and  the  costs  of  the  con- 
tempt have  been  tendered  or  paid  (as  the  case  may  be),  and 
the  Court  will  make  an  order  for  his  discharge,  which  must  be 
served  upon  the  seijeant  or  hit  deputy  having  the  defendnot 
in  his  custody ;  and  a  refusal  to  obey  such  an  order  would  be 
a  contempt  of  Court  (/)• 

If  the  defendant  upon  being  taken  does  not  clear  his  con- 
tampt,  he  must  be  brought  to  the  bar  of  4he.  Court;  and  br 
the  1  W.  4,  c.  36,  s.  15,  role  5,  it  is  provided  that  where  a 
defendant  ia  in  custody  of  the  •egeaat'^ai-anna  or  ef  the  is»' 
senger,  upon  attachment  or  other  process,  ths  plftiaitiff  slnU, 
within  ten  days  after  his  being  take»inlo  anch  >cattody.  > 
if  the  last  of  such  ten  days  shall  happen  out  of  Tenn,  tbes 
within  tiie  first  four  da^  of  the  next  enauhug^  -Tefn,)  tas^ 
the  defendant  to  be  brought  to  the  bar  of  tfao  Coiirt;  v^ 
4n  caw  any  defendant  ahall  not  he  briNigkt  -to  the  bar  of  tke 
Court  within  the  respective  times  aforesaid,  the  aheriff,  pf^ 
or  4t6e{>ePy  aeijemt-iat-arras  or  naeawoger^  in-  whsme  xmMif^ 
shall  bfe,  shdl  thereupon  discharge  hiai.oiU  df  ;cnslod^,  vitb- 
ottt  pa^nent  byfatm  of  the  eotis  of  tho  ooirtevpft,  iirhich  ^ 
be  payahle  by  the  party  on  tvhbse  behalf *the  pMcaas  issued. 
When  the  partyia  farov^bt  uptoiihe  barily>thfeteFj€aB^«(* 
arms,  he  will  be  dealt  with  vk  th&8iime;niatiiior«8  a  pvt5 

brought  up  in  the  custody  of  the  messenger  {g). 

I  ■»'  • 

(«)  Hind.  126.  418.  Vi4t  pott,  "  Answen." 

(/)   Waten  V.  Taylor,   10  Ve»»        (g)  Vide  antt.  604. 
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If  the  serjoftat-Ai-aaiis  cannot   succeed  in  arresting  the   Series nuat- 


defendant,  he  must  inrrite  a  .return  #r  oertificate  «f  mo»  est  in^ 


ventus  opqn  the  hack  af  the  wurant,  which  muat  be  £led  in  Proceedings 
the  Report  Office  before  a  writ  of  sequestration,  which  is  the  "^^^^ '"' 
next  process,  canaregulaiij  issve  (4).  csivraed. 


It  is  to  be  observed,  that  the  costs  of  a  serjeant-at-arms  are  Cosu. 
not  settled,  as  upon  other  processes,  but  are  to  be  taxed  hj  the 
clerks  in  Court    for  the  plaintiff   and  defendant,   and  are 
according  to  the  distance  the  Serjeant  has  to  go  in  seeking 
for  the  party  (i). 


Sbct.  VIII. 
Of  the  Writ  of  Sequestration. 


WnzTt  ijtie^  ser^ant-mi-arms  has  'been  o»deped  io  take  a'  inwhatctsw 
defenltent  into  trastody  for  a  eoirtempt  ^pon  meene  proeent,  i'^^^d. 
and-retiirAB  nontrgi  imviniu^  cr^*  'a  fesmie,!'  or  t<  that  <he  has 
been  wsistad  i»  th&^xeontiim' of  "hie^krty,*'  the  next  process 
which  'issaee  to  compel  the  obedience  <tff  ite  f«ttf  m  a 
segttestraiicH.  ^ 

The  process  tif  sequestEatioti  is  a  WMt  of  oommisBion  main^  Nature  of  the 
nnder  the  Qreat  Seal,  sooietinies  directed  to  the  sheriff  or  •P'<'<^>'* 
(which  lamoit  mud^)  t»  eeftain  peraons  'Of  the  plaintiff b  JDWn 
nonnnatiotn,  eoipoireriiig  liiin  or  them  «•  eoder  «ptni  aad««e^  • 
qaestertfae  ml  and  persoMil  estate  «nd  effects  of  ithe  defend- 
ant (onnNiie.panicjakrpnft  or  paretil  of 4iki  iandi,)tuid  U  taios, 
reeeire  and  se^pester  the  Mnis,  innes  amdrpioftts'tlMiiMfy  jnmI 
keep  thesaase   in  Cheir  hands,  or  pay   the   same  ia  audi 
manner  and  to  snthpeiaimeBa  the  Court  ahaliia  ili  disoetion 
appoint,  4intil»tliia  parliee  thaU  haire  appeared  to  or  nilsiMrad 

(A)  Hind   126.  (t)  Ibi.I.  127. 

S  »  2 
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Process  of  Contempt: 


Nature  of  the 
Process. 


Origin  of  tequei' 
UAtioni. 


Struggles  of  the 
ordinaiy  courts 
•gainst. 


the  plaintiff's  bill,  (or  performed  some  other  matter  which  has 
been  ordered  and  enjoined  by  the  Court,  in  the  process  speci- 
fically mentioned,)  and  for  not  doing  whereof  he  is  in  con- 
tempt (k). 

Sequestrations  are  stated  to  have  been  first  tnmNliiced  in 
Sir  Nicholas  Bacon's  time,  and  then  were  bat  sparing-ly  used 
in  process,  and  after  a  decree  to  sequester  the  thing  in  demand 
only  (/).  It  is  said  that  the  first  instance  of  a  sequestration 
after  a  decree  was  in  Sir  Thomas  Read*B  case,  in  Lord  Coven- 
try's time.  Another  was  issued  in  Lake  v.  Meares  (pi\  1 1 
Jac,  and  in  the  case  of  Hide  v.  Petit,  in  1666  (»),  which 
was  afiirmed  in  part.  The  same  process  appears  to  hare  been 
adopted  by  the  Court  of  Exchequer  in  Oreavus  v.  Fontaine^ 
1687,  and  in  a  case  of  Whitham  y.  Bland{p),  in  Lord  Shaftes- 
bury's time. 

There  appear,  however,  to  have  been  great  struggles 
between  the  Courts  of  Common  Law  and  Courts  of  Equity 
before  this  process  was  established,  the  former  holding  that  a 
Court  of  Conscience  could  only  give  rtmedy  in  personam  and 
not  in  rem,  and  that  sequestrators  were  trespassen,  against 
whom  an  action  at  law  would  lie  {p) ;  and  ta  (such  extent  does 
the  objection  of  the  Courts  of  Law  to  thk  process  appear  to 
have  been  carried^  that  according  to  a  case  oited  by  the  Lord 
Chancellor  (Nottingham),  in  Colston  t.  Oardinir  (^\  a 
question  was  entertained  npott  an  indictment  tot  muidefv  where 
one  was  killed  on  laying  on  asequestratroA*  wheth^rihe  homi- 
cide was  justifiable  or  not.  '*  Whereupon  a  pardoii  was  aued 
out"(r). 

''  but  these  were  such  Moody  and  despemto  nteolutionsy  and 
so  much  against  common  justice  and  honesty,  which  required 
that  the  decrees  of  this  Court  which  presemd  men  from 
fraud  and  deceit  should  not  be  rendered  Illusory,  that  they 
could  not  long  stand  ^'  (s),  and  the  procMs  is  ^  become,  hj  long 


(\)  Hind.  127: 

(i)  Ear]   of  Kildare 


V.  Sir  M. 
SattacS,  1  Vera.  421. 

(»)  Toth.  176. 

(n)  lCh.Ca.93;  Freeman,  125. 
168,8.  C.  \  and  Bedinfield  v.  Zeucb^ib. 


(o)  2.Cht.G9.4liI^iaa. 
(p)  Blagrare  v.    Watts, 
649  ^Cro,  K|tt.66l,. 
iq)  2  t\i,  Ca.  44. 
(r)  Gilb.  For.  Rom.  78. 
(f)  Ibid.  2  Cha.  Ca.  49. 


128. 

1    M0T<>, 
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use  and  acquiescence ,  and  is  now  looked  upon,  as  the  legal     Form  of  the 
and  ordinary  process  of  the  Court  {t),  m. 


A  sequestration  up<Hi  mesne  process  is  usually  directed  to  Formoftheirrit. 
four  8e<|uestrator9,  and  care  ought  to  be  taken  that  the  per- 
sons naioed  he  such  as  are  able  to  answer  for  what  shall  come  to 
their  hands,  in  case  they  should  be  called  upon  to  account  (u). 

The  writ  or  commission  is  in  the  following  form : 

Wiiliam  ike  Fourth,^  Sfc.  To  ^c.  Greeting,  "  Whereas 
A,  B*  fCompUmanti  exhibited  his  bill  of  complaint  in  our 
Comtrt  of  Chantery  against  C.  D,  defendant, 

^  And  whereas  the  said  C  D,  being  duly  served  with  a  writ 
issuing  out  of  our  said  Court,  commanding  him,  under  the 
penalty  theism  mentionedy  to  appear  to  and  answer  the  said 
bill,  hath  refused  so  to  do ;  and  thereupon  all  process  of  con- 
tempt hath  issued  against  him  unto  a  serjeant-at-arms. 

*'  And  whereas  the  said  C  D,  hath  of  late  absconded,  and 
so  concealed  himself  that  the  said  serjeant-at-arms  hath  not 
been  able  ho  find  Mm,  as  by  the  cert^cate  of  the  said  serjeant- 
ut-  arms  appears :-  Know  ye  therefore,  tliat  we,  in  confidence  of 
yonrpmdencei  and  ^fklity  have  given,  and  by  these  presents 
do  gioe  to  yom\  4ny  three  or  two  of  you,  full  power  and 
authoHty  to  enter^  upon  all  the  messuages,  lands,  tenements, 
and  reed  esiat^  whatsoever  of  the  said  CD,,  and  to  take, 
*toil9Qtf  reoeisoeand^quester  into  your  hands,  not  only  all  the 
renis  attdptq/Usoftke  messuages,  lands,  tenements  and  real 
^estate,  btU'ubo.aU  hi&  got4s,  chattels  and  personal  estate 
whatsoever.  And  therefore  we  command  you,  any  three  or 
two  of  you,4hatyou.d»,  at  certain  proper  and  convenient  days 
•and  hours,  go  to  and  enter  upon  all  the  messuages,  lands^ 
tenemerUss  wad  real  estate  of  the  said  CD.,  and  that  you  do 
coklect,  take^  and  get  into  your  hands,  not  only  the  rents  and 
profits  {(faU'his  ^said  real,  estate,  but  also  all  his  goods, 
chattels  and  personal  estates,  and  detain  and  keep  the  same 
under  se^ue^lr^Uon  h^your  hands  until  the  said  C  JP.  shall 

(t)  Hind.  l%^y  Whoi«  nolta  'liona    2  P.  Wms.  26t  ^  butfbra  sequeitra- 
hus  beeoTvtu^ntiS  to  a  &{rqa«»tration     lion  to  the  colunirs,  appUcation  must 
ill  (iiis  cwuntrk  anahr/  ^^questration    h^  made  to  the  King  in  Council.  Ibid. 
may  l)t  is.>ued  apainst  the'defendaQt's        («i)  1  Hmr.  14S. 
propcity  iu  Ireland,  Fryer r.  Bernard, 
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When  itsoed: 


Can  only  be 
iuued  upon 
return  by  ser- 
jeant-at-arms. 


Where  parly 
resists. 


Secut  where 
to  enforce  a 
decree  or  order. 


Obtained  upon 
motion  only. 


And  not  upon 
petition. 

Of  the  order  for. 


Process  of  Contempt : 

fully  answer  the  complainanfs  billy  clear  his  cantmtpt^  and 
our  said  Court  make  other  order  to  the  ctmtrarf,  Witmess 
ourself  at  Westminster,'*  ^c. 

It  has  been  before  stated  tfmtftBequestfstion  19  the  next  pro- 
ceeding upoil  mesne  process^  which  is  issued  nfter  the  wHim 
of  nan  est  inventus  fay  the  8erje«nt-ftt  annSy  and  tliat  the 
serjeant-at-arms  is  the  only  officer  upon  whose  retorn  sach 
process  can  be  issued  (:r): 

A  sequestration  may,  however,  be  issued  where  a  defendant 
resists  the  serjeant-at-arms,  or  makes  a  rescue  (y). 

In  cases  of  contempts  in  the  non-perf<Nrmanee  of  a  decree 
or  order  of  the  Court,  sequestrations  may  be  issued  although 
the  serjeant-at-arms  has  not  been  setit,  as  where  a  defendant 
is  already  in  custody  under  an  attachment  or  Other  procecv  of 
contempt,  and  obstinately  persists  ia  hia  contempt.  It  may 
also  be  issued  to  enforce  a  decree  or  ord^r  where  th«  defendant 
is  in  custody  in  another  suit,  either  at  Mw  'or-m'^utty,  or 
upon  criminal  process.  It  is  not,  however,  l!he  pMNsticje  Co 
issue  sequestrations  where  the  defendant'is  in  custody  fbr  a 
contempt  npon  mesne  process,  because  where  a  defendant  is 
in  custody  upon  mesne  procesk  the  pti^Ttke  of  the  Coart 
enables  the  plaintiflF  to  obtaiti  fttt  ^fkti  of  that  pn>cee«, 
either  by  entering  an  appearance  ibi^  him*  ander  the  statute 
1  W.  4,  c.  36,  8.  II,  or  by  taking  the  bill  pf^  amfesso  agaiiKt 
him  under  the  fifteenth  sectionof  the  same  act.  ' 

This  writ  is  always  obtained  upon  motioto^  If  it  be  mov^ed  for 
upon  a  return  of  non  est  inventus  by  thie  ^eaht^at^ftnas,  the 
counsel  who  moves  must  havte  the  warrant  with  the  return  in 
his  hand  (,z).  If  the  party  in  contempt  has  resisted  the  Ser- 
jeant, or  having  been  taken  has  made  his  escape  and  stands 
out  in  contempt)  in  such  cases  the  tnotiota  tntlst  be  supp<nted 
by  an  aflSdavit  of  the  facts  (a). 

No  sequestration  can  be  granted  up6n  petition  (6). 

The  order  for  a  sequestration  being  dMwn  up,  passed  and 
entered,  is  to  be  feft  with  the  pldatiff ^1  clerk  iti  Coiirt,  toge- 
ther with  the  names  of  the  persons  whom  the  plaintiff  chooses 


(x)  Ant*. 

ly)  Bcaines,  Ord.  IG. 

(t)  Hind.  136. 


(.i)  Il>id. 

(6)  Ueanies  Onl.  t5.  2U. 
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to  hi^ve  inaorted  ^  commissioners,  aod  the  clerk  in  Court  will  'n  what  c^i 
thereupon  m^Jce  out  the  writ  in  the  form  hefore  mentioned (c?).  V^^  ^ 


The  writ  is  folded  up  like  an  injunction,  and  the  Master  of 
the  Rolls  a^d  Six  Clerk's  nanies  aubscribed.  It  piust  be 
iudomibi,  **  4  commission  of  sequestrqtum  agoiiust  CD^diJ^end- 
ant,  at  the  suit  of  A.B»  complainanf,*'  with  the  plaster  o(  the 
RolLs  and  Six  Clerk's  n«imes  (e). 

The  clerk  in  Court  having  made  out  the  sequestration,  deli- 
vers it  to  the  bag-bearer  of  the  Six  Clerks'  office  to  be  8eale4, 
which  being  done,  the  bag- bearer  leaves  it  ^t  the  clerk's  seat 
in  the  ojB^e,  to  be  given,  to  the  solicitor  when  he  calls  (f). 

An  opinion  appear^  for^nerlj  to  have  be^n  entertained  in  }^  ^^^^  c>*«> 
ihe  pref^^ion,  that,  a  sequestration  upon  mesne  process  for  cutedi  *'*" 
want  of  ai\  answer  ought  not  to  be  executed,  and  tliat  the 
plaintiff,  in^feftd  €^. having  it  carried  into  effect,  ought  merelj 
upon  ita  is^iiij^  to  proceed  to  take  the  bill  jpro  confesso. 
againfit  the  ^efjend^pt,  Thi^  opinion  se^ma  to  have  arisen  in 
conse^ue^a  ^  what;  wfif  B^id  by  Sir  Thomas  Sewell^  M.  R.,  i^ 
Heather,  "ff  W^erm^n  (^),  and  Vaughany,  WilliamsXh),  In 
the  former  ca^e,  tbe  defendant  bei^g  in  contempt  to  4  seques- 
tration in  mesne  prgqess  foT  want  of  an  answer,  ^he  sequestra- 
tors  execu^  Ibecppyii^on,  «^d  the  plaintiff  preferred  a 
petition  (which,  cai^eoa  for  hearing  at  the  same  time  with  th^ 
cause,  in  which  Umi  b^l  yr^  ordered  to  be  taken  pro  confesso\ 
praying  that  tbp  sequestrators  might  account  and  pay  tha 
balance  to  him  i^  p«rt  pf  hL^  demand,  whereupon  the  Master  of 
the  R0II9  reprpbc^^d  the  execution  of  the  seques^ation,  s^yjng 
it  was  very  jo^f^p^r  and  what  should  not  have  been  done,  and 
reprehended  the  ^licitor  yery  severely.  In  the  latter  case,  thi^ 
Master  of  th^.Rql|B  alf^  ^xpr^sed  an  opinion  that  when  a  bill 
had  beeii  tfik»%pr9  cqr^f^sso  op  a  i^equestratiop  for  want  of  ap 
answer,  the  execution  of  the  sequestration  was  uni^ece^sary 
and  improper.  These  cases  appear  to  have  been  cited  by 
Mr.  Dickeng,  the  Registrar,  in  the  notes  handed  up  by  him 
to  the  Lord  Coismissigpers  of  the  Great  Se^l,  in  Rowley  ▼• 

((0  Hiiiil.  136.  U)  1   Dick.  335. 

(O  H.mI.  138.  i,h)  Ibid.  3.) J. 

(/)  Ibid. 
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In  what  cases     Ridley  {k)y  in  sttppoii  of  the  distinction  ti^en  by  him  bet«reen 
fliecu  8e(pie9lratioiM  f&  f^esne  process  lad  for  a  duty,    namely,  that 

a  seqofBtration  in  mesne  process  ou^t  not  to  be  executed  ; 
but  miih  irefemooe*  1o  'those  cases,  it  is  io-  be  oboerved 
thaff  they  go  no  further  tfasm  to  show  that  when  the  plain- 
tiff intends  to-  proceed  to  have  the  bill  taken^  pro^  can- 
fisso  aguinst  the  defendant^  the  execotioii  of  the  sequestration 
is  tinnecassai^,  and  ther^fM-e  inipropery  because  the  object 
of  executing  the  seqaestratioa  being  merely  to  compel  an 
answer  fVom  the  defendant/  the  same  purpose  is  effected  by 
takittg  thie  bill  pro  confesso  against  him^  (by  which  proeees  the 
plaintiff  obtains  the  same  decree  that  he  would  have  been 
entitled  to  had  the  defendant  pat  in  his  answer  and  admitted 
the  whole  case  made  by  the  bill,)  and  this  being  accomplished, 
the  prdoess  drops  as  a  matter  of  coiinie,  attdf  the  sequestrators 
become  accountable,  not  to  dm  plaintiff  or.  to 'the  Court, 
but'to  ^fae  defendant.  In  fact  the  psaesideiflippeart^  to  be, 
thut  a  plaintiff,  upon  obtaining  a  sequbsttntton'.iagainst  a 
defehdant  for  want  of  an  answer,  has  an  dption  whether  he  will 
proceed  to  take  the  bill  pro  oon/hss&j  or  to  coii(kpel  dnswer  : 
if  the  circumstanoes  of  the  case  are*  such  rthat  justice  ean  be 
obtained  by  taking  the  bill  pro  confess^y  U^  dught  naft  to  ^ase 
the  sequestration  to  be  executed  ;  bat  tf  faiscdse  is  such  that 
an  answer  from  the  defendant  is  neoessaryy  ifae  mafy ;  It  should 
be  observed,  howerer,  that  tlie  cases  in  'which  a  plaintiff  can 
have  occasion  to  compel  an  answer  from  a  ulefendant  instead 
of  taking  the  bill  pro  con/esso  against 'Ifim'  aire  comparatirely 
few,  and  are  in  general  confined  to' bills  of  discoVer^y  where 
the  answer  is  wanted  to  be  read  M  law,  or  to  obtain  some 
admission  from  him  on  which>  to  fbabd  some'  application  to 
the  Court,  and  that  unless  in  sach  cases'  the  proper  course  to 
adopt  is  that  of  taking  the  bill  pro  confesso  (/). 


(A)  .2  t>W\,  ^%%  ,  ,tt  appears  fmm  port^^  to  Ikve  ssud  tljat  be  could  see 

flie  statement  of  this  case   by  tiie  no  TuunclaUon,  either  id  the  reason  of 

SoIicitor-geDeralinSiminondsv.  Loftl  (he  thing,  or  in  the   history  of  the 

Kinnaird,  4  Yes.  T35,  739,  that  this  Court,  for  supposing  that  a  seques- 

case  is  erroneoufsly  reported ;  and  in  tration  to  compel  an  appearance  or 

the  note  of  the  same  case  in  3  Svvan.«t.  ansuer.  should  not  be  executed. 

30G»  n .  {b).   Lord   Thurlow  is  re-  {i)  I'ui*  poil.  Chap.  IX. 
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The  executing   of  the    sequestration,   however,   will  not    ^^  what  cases 

preclade  the  plaintiff  from  pnoceeding  to  take  the  hill  pro  con-    y 0 

fesso ;  and  where?  a  nihil  has  been  returned  fay  the  sequestra-   Execution  of 
tors  upon  this  writ,  the  Courts  apbn  petition  ^  motion,  and  d^g^otpre" 
production  of  the  writ  10  returned,  will  direct  the  cause  to  be  dude  taking 
set  down  for  hearing,  and  at  the  day  of  hearing  will  order  it  ^*"  ^^  cmjem. 
to  be  taken  pro  confeeio  (««)<  •  And  even-  wheife  goods  or  real 
estate  hate  been  seized  under  a  sequestration,  the  plaintiff  is 
not  precloded  from  proceeding  to  take  the  bill  pro  confesso  (n)  ; 
and  where  a  bill  has  beea  filed  for  an  account,  and  a  decree 
ad  eompmtandum  ohtained  hj  taking  the  bill  pro  eonfesso,  the 
Court  will  not  only  permit  the  execution  of  the  sequestration, 
but  will  keep  it  4»n  foot  as  a  security  for  the  defendant's 
accounting  in  the  Master's  office  (o). 

Where  a  defbttdsnt  has  not  appeared,  and  has  stood  out  all 
the  precieding'prdocflses,  unless  he  come  within  the  descrip- 
tion o#B  xbBfendaat  absconding  to  avoid  the  process  of  the 
Courty  (the. method  of  proceeding  against  whom  for  the  pur- 
pose of  t^iig  a  bill  pro  confesso  against  him  has  been  before 
pointed  6ut)(jt>),  or  onless  he  be  a  person  resident  abroad,  (for 
whom  an^appenrimcecan  be  entered  under  the  2  &  3  W.  4, 
c.  33,  and-  4  &  6  W.  4,  e.  82,  before  referred  to)  (^),  no  other 
means  than  •  that  of  a  sequestration  can  be  resorted  to  for 
compelling  his  appieacance ;  against  such  a  person  therefore, 
if  an  ans^r  froih  him  is  necessary,  the  sequestration  should 
be  executjsdy  its' the  only  method  of  compelling  his  obedience, 
within  the  reach  of  the  plaintiff. 

It  should  be  Observed,  however,  that  in  cases  where  the  In  what  cases 
interest  of  a  defendant  whose  appearance  cannot  be  enforced  n^^f|*Jf|J^° 
by  means  of  thepreoeding  processtes  of  contempt  is  such  that  executed. 
a  decree  can  be  madam  the  cause  against  the  other  defendants 

^m)  Gibson  V.  Sceviofftoo,  1  Vern.  272.  1  Fowl.,  Kxcb.  p.  13S. 

247.    In   the  Couit  of  Exchequer  (n)  Davis  v,  Davis,  2  Atk.  22. 

(he  practi(>e,  appears  to  be^  in  cases  (0)  Maynard  v.  Pomfret,  3  Atk. 

where  it  is  infendfed  to  take  the  bUl  4fi8'j  Shaw  ». Wright,  3\'es.  22.  Vid$ 

^ro  conjeuat  to  put  the  sequestration  etwm  Heyn  v.  Heyn,  Jac  49.    As  to 

into  the  hands  ot  the  ^commissioners,  whether  it  will  permit  it  to  remain  as  a 

and  to  procure  them  to  return  nutla  security  for  the  ultimate  balance,  vid€ 

honaf  and  upon  that  return  to  move  posty  p.  030. 

that  the  bill  may  be  taken  prn  run-  (^/>)  Ahltf  270. 

/etni.  KideDesbrowo.Cromniie,Bunb.  (*/)  ^rjtc,  277. 
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Process  of  Contempt: 


In  what  cases 

not  executed. 


—  When  a 

decree  can  be 
made  against 
the  other  d«- 

fendaots. 


—  Where  a 
defendant  is 
abroad,  no 
sequestration  is 
necessary. 


Defendant  in 
contempt  to  a 
sequestration 
allowed  to  coma 
in  and  answer 
^  after  decree. 


without  hifl  presence,  a  seqaeBtratioii  need  not  be  ax«cate4»  a&d 
that  the  mere  issuing  of  the  sequestration  is  sufficient.  It 
has  been  held,  that  a  sequestration  is  like  an  outk^wrj;  so  that 
if  a  defendant,  who  cannot  be  found  so  as  to  bd  served  with 
process,  is  proceeded  against  to  a  sequestration,  and  does  not 
then  appear,  you  may  proceed  against  the  rest<s).  But,  in 
such  cases,  care  must  be  taken  that  all  the  preceding  processes 
have  been  regular,  otherwise  the  Court  will  not  permit  the 
case  to  go  on  against  the  defendant  who  has  appeared,  unless 
tlie  plaintiff  will  consent  to  stand  in  the  place  af  the  defend- 
ant  who  has  not  appeared,  to  all  purposes ;  and  therefoie,  - 
where  in  a  case  of  thb  nature  it  appeared,  upon  reading  the 
affidavit  of  service  of  the  subpoena  upon  the  absent  defenda^, 
that  the  writ  had  been  left  at  a  place  where  he  had  but  once 
bdged,  and  that  two  years  before  the  service,  it  was  held  ihat 
the  service  was  wrong,  and  that  the  plaintiff  could  not  be  per- 
mitted to  go  on  against  the  other  defendant  (t). 

The  above  rule  must  be  taken  as  applicable  0  cases  where 
the  defendant  is  resident  abroad,  out  of  the  raaoh  of  the  Court, 
in  which  case,  if  he  cannot  be  made  to  appear,  it  amounts  to 
the  same  thing  as  if  the  plaii^tiff  had  taken,  out  process  for 
want  of  appearance,  and  had  carried  it  through  th^  whole  line 
of  process  to  a  sequestration  (u).  Upon  thb  principle,  when 
a  bill  was  brought  against  one  partner  for  a  joint  demand,  and 
the  other  was  out  of  the  kingdom,  Lord  IJardwicke  held  that 
the  partner  before  the  Court  oi^ght  to  be  compelled  to  pay  the 
whole  (a?). 

It  is  to  be  observed,  that  in  Phillips  v.  Th^  Duke  of  Buck- 
ingham {y\  where  one  of  the  de^sndants  was- in  contempt  for 
want  of  an  answer,  and  had  stood  out  to  a  sequestration,  and 
the  cause  had  been  heard  against  the  other  defendants,  the 


(s)  Lord  Craven  v.  Widdows,  2 
Ch.Ca.  139;  Parker  0.  Ulackbourne, 
Prec.  in  Ch.  99 ;  2  Vern.  369,  S.C. ; 
PbilUpa  V.  Duke  of  Buckingham,  1 
Vern.  228 ;  Downes  v.  Thomas,  T 
Ves.  206. 

(0  Parker  c.  Blackboume,  uhi 
tupra. 

(v)  Darwent  v.  Walton,  2  Atk. 


510.    Fide  ante,  2$8.  366. 

(x)  For  tbe  course  of  proceedinea 
against  parties  who  ave  abroad,  m 
cases  wbera  it  is  important  (o  obtain 
an  an:>wer,  or  to  take  the  bill  pro 
amfwt  against  them,  varfa  aitf«, 
chap  iv.  s  12. 

(y)  1  Vern.  228. 
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defendlant  who  was  in  contempt  waa  afterwardt  allowed  to    Howextcoted. 
Gome  in  and  aBawer,  and.  the  caose  waa  then  r^^larly  pro* 
ceeded  in^  and  heard  against  him* 


When  a  a^qaestration  upon  me^ue  proeesa  ia  to  be  executed,  In  what  maniiar 
it  shoiiid  be  delivered  by  the  eoUcitor  td  the  aequestratora,  «*^"^«^ 
with  proper  inatsiictiona  for  carrying  it  into  e£Fect  (z). 

The  8eqneatrat(H«  are  officers  of  the  Court,  and  as  such  are  Duty  of  seques- 
amenable  to  its  authority,  and  are  to  act  from  time  to  time  in  ^^on* 
the  ejcecQtion  of  their  office  as  they  shall  be  directed ;  they  are 
to  accoimt  for  what  cornea  to  their  hands,  and  are  to  bring  the 
money  faito  Cmirl  as  they  shall  be  directed,  to  be  put  out  at  Money  received 
interest,  <w  otherwise,  as  shall  be  found  necessary ;  but  such  j/ 11^^^^^ 
money  iftnot  usoaUy  paid  to  the  plaintiff,  but  is  to  remain  in  not  paid  to 
Court  till  the  de£en^u[it.hath  appeared,  or  answered,  or  cleared  ^  ^°    ' 
his  contempt,  and  then  whatsoerer  hath  been  seized  shall  be 
accounted  for,  anil  paid  over  to  him  (a).     In  this  respect.  Lord 
Hardwioke  obiMrved,  there  exists  a  great  difference  between  Stem,  in  exe- 
a  sequestration  upon  meiJiff  proc£S$  and  a  sequestration  to  cation  of  decree 
compel  the  payment  of.  mosiey  ux^er  an  order  or  decree,  (qt 
in  the  latter  ease,  after  the  process  has  been  executed,  and 
goods  and  estate  sequestered  under  it,  the  plaintiff  may  hare 
them  applied  to  satisfy  his  demand^  which  he  cannot  have  upon 
process  ior  contempt  (b)»    It  is  said,  however,  in  the  books, 
that  etnen  in  the  case  of  a  sequestration  upon  mesne  process 
the  Court  has  the  whole  under  its  power,  and  may  do  therein  as 
it  pleases,  and  as  i^hall  be  most  agreeable  to  the  justice  and  Sequestration 
equity  of  the  oa6«(tf) ;  and  in  Maynard  v,  Pomfret  (rf),  where  j^*^  't  o^foT"* 
a  defendant j  in  contempt  for  want  of  answer,  had  stood  out  after  decree  pro 
the  whole  process  to  a  sequestration,  whereupon  the  bill  was  ^^f"*^' 
taken  fnro  confesso  against  him,  and  a  decree  made  ad  compu- 
tandum^  Lord  Hardwicke  himself  refused  to  discharge  the 
sequestaration  on  the  defendant's  paying  the  costs  of  contempt 
only,  but  kept  it  on  foot  as  a  security  for  his  appearing  before  the 
Master  to  aecount.  It  shiMild  be  noticed,  that  in  the  above  case, 

(«)  1  T.  &c  V.  122.  (c)  Hind.  U9. 

(a)  Hind.  138.  {d)  3  Atk.  468,  ante^  633. 

ih)  Davii  V.  Daris,  3  Atk.  24. 
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Process  of  Contempt ; 


How  executed,     the  material  part  of  it,  as  against  the  defendant,  wai  the  dis* 

,'n^!    "P^.  covery  to  be  elicited  from  him  by  his  answer,  and  that  the  obiect 

Whether  it  cao      _ ,      .  ,         ,  .  "^  ^  ,  ,      .         „    . 

be  kept  on  foot    of  keeping  the  seqQestration  on  foot,  as  stated  bj  Lord  Hard* 

as  security  for     ti'icke,  Was  merely  to  compel  him  to  iro  befope  Ab»  Master  to  be 

the  Ultimate  .      ,  ,  .  , 

balance  due       examined  as  to  the  tome  points  as  those  to  which  the^disooTery 

from  defendant,  f^^n,  j^i^^,  by  answer,  war  material.    His  L<l^Mlip.did^E«^t.go  the 
length  of  saying,  that  he  would  keep  .the  aequesirttioQiOB  foot 
to  enforce  the  payment <yf  the  balaoce  wJoch-migbt^beeven* 
tually  feund  due  frotn  the  defelida&t  apea  the  aoeoimt ;  but  is 
Shaw  V.  Wright  (e),  Loi^  Lougfabovoagb  Iqpq^ara  to.heve  qoq- 
sidered  the  ease  of  May nard  y.  Pomjret  m  going,  the  whole 
length  of  proving,  that  tlioagh  the '  sei^iMtretioa  .iaaued  u 
mesne  process  to  compel  an  answer,* yet  ii-  should 'nerimo  i^ 
there  was  any  duty  to  be  'performed^  and  ilo  he^vl^  aetfiid.epon 
that  View.     In  Shaw  v.  Wright ^  the  biU  bed /ibiieni filed  ^y.resi- 
duary' legatees  against  an  exeoatorfor,Ui.AccOuM}/Q^4ifi  tei- 
tator's  personal  estate,  and  a  6eqaJatmiidiitJiadl>e0n.iw9ed  for 
want  of  an  answer,  and  bad  been  enatfuted?  .T]|ifdbilf  had^bcibeen 
talc'en  pro  confis90,  and  t  decree  (id€ompHtmtUkim^proii^m9^^ 
and  the  Court  liot  only  kept  tkeieqaeetrafiojif oq  foAt  tiUlAe  ds- 
fdtidant  fthodld  haye  acCOttnted^lni^iiponrii^pett^yMktKsifig  pre- 
sented by  the  plaintiffs,  whieh  oame  eAfer«hf  arie^lElt  tte  mum 
itime  with  the  cause  fot  'ftirt^er  directions;  otdened  tb04^e^ 
trators  to  pay  the  amoent  in  their  haikdSo^alf  iCWi|Vl'jii>  the 
crc^i  of  the  cause,  **  to  tlie  eoi^eiint'of>itli^  pwfteB^J  eetati 
of  the  testator.'^     The  Coutt,  as  it  tppetni^m  ilm  repwt 
of  (he  case,  felt  no  difSvnlty  i&  keeipiiigithe'«eq^t||tfetipBoo 
4bot,  60  ^at  the  sequestrators  mighA(oeiiUiltte;i4  ntPWie  tbe 
rents  and  profits,  end  pay  them  nftaCoiurti/)^  "*  '    • 

The  sequestrators  under  a  sequestration  in  tnesne  process 
may  take  possession  of  all  Uie  defendant's  goodfi  an^  ch|^ftels(^> 
This,  howey^r^  must  be  understood  as'tiy^plyiagfio  itheee  goods 


What  things 
sequestrators 
may  seize : 
goods  and 
chattels; 


'  '(/)  Refr'  Lib,  Xr96,  B.  655. 
*The  woids  o£  the  oi4^f  are,  *'  itls 
or(ti!rt4  that  the  aequestmtora  ap- 
' pointed  brtUa  Court  of  the  porsonai 
eMite  oftb^dclendanl,  P«tAr  VV  right, 
do  pass  their  aecDunti  bisfora  the  said 
Master,  and  after  payment  of  their 
coffts,  and  suci)  aQoWai^c^s  <i  the 
said  Master  shall  tttink  proper«  then 


from  ti«ie  to  (iBieeMiiy<tlis  Uaisoee 
Mrteli^8hall.%fe  tfaubdslM^mB  tbos 
MMo  the  Oodft;i«hk  f^.^tHmtf  of 
^hb  Aeeaitaitaiit^^eiierai.  'to  be  uteft 
'pkcod  '4a^iotins#t>«r  otUi^cswe, 
tbeafbieitHi  aociuotof  ehe  lesidM 
of  <M  'tHtatoiTsl  ^enoul  estate, 
f  siflifebt  (o.  ihd  further  order  of  Ik 
Coertv&e.^'     » 

(f )  1  Barnard,  431. 
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fend  chattete  otiljr  which  1100  hi'tiM  poMesiion  of  the  defeadaoiK,  What  things 
or  iv'hich  oan  lie  iMme  at  'witihont  anit  or  action  ;  for  alth<v>gh  "^^     ^^  ^°'^ 
tome  doubt  appears  formarly  to  have  beeik  «iit«rtained  iipop  but  not  cftosei 
the  txHiit^  It  setaw  aow  to  he  the  eetahUabed  amle.pf  the  Cavit  ^  '^^^'^ ' 
that  eko9es  in  oetton  cannot  ha  aBi|iMstfimd  (^)v  ^.Tbua  in  .Gib- 
hons  V.  Bk crAtcHirr A<A)i  where  a  partaer^itb  «»&  1>Qaia#.Bimd79 
as  mdMAP'df  a  thipv'  in  a'Voyagfeta;Qtiiana>  au^d.biv  iadaii,ai«> 
■trattor'fo  ee^tteslration  fm  want  df  a«  anawev^  and  then  j»i^d 
a  merchttrty- who  hadpoeaesaed  ni^teoQ  bans  «f  gold,  the  prp- 
pert3r  of  Bundy^  «od  coinedithianiy  It  wa»behl,  that  the  sequins- 
tretitfn  was  no  titlei  iot  a  mere  nght«of  action  oann^  he 
aeqtieatwei^.'  '  And- aa  where  iipon  a  aequestration  against  a  orarreanof 
a  del(Md!inty  itt  i^ant  of  a  m^eieni  aaawer,  an  application  waa  ^°  ^^^^^y » 
maide'tMae  ilve  gvantorof'tin^anmitty  to  the  defendant  might 
pay"  into' Cduit'tiwnR'earB  of  the  annuity,  the  Viioe  CbaixceUor, 
Sk»  Li<6hadwelly 'h0ld,'<lhat/he<K»uld  not,  upon  mere  nn^p^, 
bUcl'theite' 4b«eir  ik0thita9"«iBe  in  the  caae,  h»¥e  nxade  the 
•Tder'(»)i"  iIti«applearMj  hoacarar,  that  the  |dainti^  h^d  gn 
a  foiWMtf' 0oeaiiiett')ohtaiBad:  an  ordw»  (npon  the.  gr^tfrs 
iQ>paiiriii^  itt<:nun  hjyr  ooM^iy  joid  coneenting)  .thai  he..^bt 
pB]f  ch«!  aif^aM'aiid  fatwe  paymentaof  the  annnity  into.  .Court; 
aold'  Hit  9ia0MrtbewtflNtt:hald»  .tbU  aAer  giring  hiis.  conaent 
to^aueh  M  hMi«^;«it  was  not  cenaiatent  lor  the  grantoi:.tQ  say 
hei  oUgllt  «idt  tei<pay»JM  the  arrewat^'). 

lEIiev^D^oniof'the^'VioaChaneeUorin  the  above  case  appejara  or  the  salary 
toh^  tn  <ceaMniiitf iiniih-  that  of  Lord Thuriow  in Fenton  v.  J"„°*hdV° ^^* 
LoMk9f^{jk^i'  who  'held'that  a  aalary  to  an  eqnerry  to  of^<Qf 
thb  Royal  FhmilyooQld  not  be  taken  under  a  aequaatratijc^ 
for  want  of  an  ahl wev  >  txA  in  J^ttndau  y«  Dute^s  (J)  the  san\e 
.  f     "'  .'it..  »     »( 

(#)  The  oqIv  authorities  in  sup*  (i)  Johnson    v.  tfhippinda)!,    8 

pert  of  tli^  o'l^t^  b'{>{bi6n  t^pMkf      Sim.  M. 

Lord  K^^'/wL^r^"  ••      senuestemHthf  pWbl,theb.nker 

his  Pr0<«'^(mciia  of  Gquity,  chap.  28.  (k)  I  Cox,  315. 

Firfc  4  Vas.  744.  (0  I  Ves.  J .  1»6. 
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63B  Process  of  Contempt : 


What  things 
may  be  takeru 


leliilied  Judge  was  of  opuiioa  ti»t  stock  or  property  in  the 
ftiBiby  SeCy  being  chases  in  action,  oosld  not  be  reached  by 
t^  procees  of  this  Court.     It  is  to  beobeerred^  ho««r«r,  that 
A  pension  &  poBdioii  granted  by  tbe  CnHm  k  not  a  ckom  in  aetiwh  and 

granted  by  the    jg^y  i^  reoemd  by  tl^  fleqaoatvaftora  nt  the  Tiewurr t  aHbaagh 
^ZTZT    ti»  <»eft«daB»  i/nat  Z  origiBl  gnt»te«,  tat  «»ly  «. 
aaaignee  claiming.  lOMler  bim(fnX  <^  ^^u^t  tiie  Conit  will, 
upoa  applioation,  malce  <aiL  ordor^  raatrainnig  tfaa  defendant 
from  reoeinng  tbe  penaieo,  and  directing  tbe  eequestnton  to 
receive  it,  witbout  aenring  «ny.  order  upm  the  Lorda  of  the 
Treasury  for  that  pui^ae  (»). 
but  not  the  half-       But  altfaoogh  a  peasion  from  the  Croim  may,  jsm  we  hare 
pay  of  an  officer,  ^^^^^  y^  sequestrated,  the  balf-pay  of  an  ^iffioer  in  the  army 
or  navy  cannot  be  eitber  assigned  or  attacked  (jo)»    This  dis- 
tinction arises  from  principles  of  public  pt^icy^  which  con- 
siders half-pay  as  intended  4o  provide  decent  inaanlenaaee  for 
experienced  officers,  both  as  a  reward  fiv  ftheir  fMBt.senrices, 
and  to  enable  them  to  pwserve  aoeh  a  fituatiDn  that  the y  may 
be  always  ready  to  return  into  actual  senfdce  (ja). 
or  the  books  and      The  •question  whether  tbe  ^omnussienem.  ueuder  a  writ  of 
corranafon         sequestration  upon  masne  proeees  4san .  eetsa  the  books  and 
iembU.      '       yape>s»^&c.  of  aoorppraticm  wasdiHansaedvin  £eiP^«tir,  Tke 
Mayor  of  Gokheeter  iq)y  but  was  mot  decided^  altfaemgh  Loi^ 
Eldon  expressed  strong  doubts  as  to  tbe  exiaienoe  of  *s«oh  a 
power.  • 

Sequestrator!         It  appeaps  from  the  lastfmoitioned  case,  Uiait  upon*  com* 
^y^break  open  pm^^on  hetween  a  commission  of  Mbellioa  and  a  e^nestra- 
tein»  Letd  Eldon  was  tof  opinion  sequesisatein  hsrre  llie  posner 
of  breaking  open  doocs  on  the  execution  :of i  their  datfri  s  ;Sflid  ia 
Lord  Pelham  t*  Tke  Duchess  of  Newcmstie{t)y  Lord  Thar- 
or  open  boxes     low  allowed  the  sequestrators  to  open  boxes  and-^BOomsihst 

or  rooms  which   ^ere  locked,  if  the  keys  wwe  denied  tiMm,  and.totoohedole 
are  locked ;  ..,  ,  ,.^  ., 

the  goods  m  tbem»  but  to  remoiire -ootbmg. from- the  >h^u0e 

without  the  special  order  of  the  Oourt.    •    •  - 

(m)  McCarthy  v.  Goold,  1  Ball.       Lidderdale,  2  Anst.  SSS  ;  Collyer  f. 
«cB.a87.  Fallon,  4  T  auR.  469. 

/„\  iirid  %      (p)  Ibid. 

(tf)  Ibid.      Vide  itiMHi  Stone  ••  (r)  S  ftman,  illW.  w* 


Digitized  by 


Google 


Of  iU  Writ  of  Sequestration.  639 

The  latter  paVt  of  the  ordcfr  hk  rtie  above  case,  which  pro-  What  things 

hibita  the  se((aeBtnitoti»  from  reitiON'iiig  anything  from  the  hotis^,  may       a  en. 

is  constetent  with  the  ordhialy  pHictice  of  the  Court,  Whi6h,  but  may  not 

.  1     .  ^        «  remove  groods  or 

conBidentig  goods  taken  upon  seqaestrations  m  mesne  procen  chattels? 

as  in  the  iiature  of  a  pledge  to  amswer  the  contempt,  merely 

gives  the  sequestrators  power  to  take  the  property  fh)rii  the 

defendant,  and  topfeveht  his  enjoyment  of  it  tiil  he  has  cleared 

his  contempt.    And  it  seems  that  if  the  seqisestrtftors  take 

upon  themselves  to  remove  the  defendaKt's  property,  they  will 

he  liable  to  an  attflichmetit(^).     Sequestrators  are,  however.  Must  keep  the 

bound  to  keep  (he  defendant  really,  and  not  nominally,  cfut  of  ^t*^^^!^ 

poss^sision  of  his  property  (0,  as  *^  the  Court  most  not  be  trilled  sioa. 

with,  and  its  process  must  be  made  effectnal." 

As  the  setfaestrators  upon  mesne  process  have  no  power  to  Cannot  sell 
remove  goods,  much  less  have  they  power  to  ^ell  them,    if  a  f„  onlcr?**°"^ 
sale  is  warned,  appHciCtion  should  be  made  to  the  CouK  for  per- 
mission to  sell ;  but  an  Order  for  the  sale  of  goods  taken  upon  Oiden  for  sale 
mesne  prooess^^iU  scarcely  ever  be  made,  unless  for  the  purpose  seldom  made ; 
of  raising  money  io  pay  tibe  expenses  of  the  sequestration,  or  g^  J?o7a 
where  the  goods  are  of  a  perishable  nature,  such  as  rents  paid  perishable 
in  kind,  or  the  n«tnral  piidace  of  a  ikrm  (m).  ^^^^  * 

In  Whofmn  v.  ^rougkton  (:t).  Lord  Hardwicke  is  reported 
to  have  said,  that  '^  it  is  not  of  a  great  many  years  standing 
that  the  Court  has  ordered  goods  to  be  sold  to  satisfy  payment 
after  a  decree,  but  it  is  very  lately  that  the  Court  has  ordered 
it  for  a  collateral  contempt  in  proceeding  before  a  decree, 
whi<?h  the  Cotfrt  now  doe^s  \xl  aid  of  its  proceedings,''  from 
whKsh  it  hai  %e^n  tttferred  that  the  Court  does,  in  such  cases, 
po^ess  thif  pbwtt*  of  Ordering  a  sale.  In  Hales  v.  Shaftoe  {y)^ 
however,  ifheliltfiter  <»f  the  Rolls,  Lord  Alvanley,  doubted 
whether,  w^meenepr&een,  he  coirld  tnake  such  an  order,  and 
afterwards,' in  the  satrfe  (ntse,  Lord  Thurlow  refused  it(x) ;  and 
thephictflse^efdia-Cotirtseemsiiow  tobe  adverse  to  directing 
such  a  sale,  except  in  the  cases  above  specified  (a).     In  con- 

(f)  Dcsbrown.  Crommie,  Buob.  (a)  I  Ves.  179. 184. 

272.             '    '             ^  C^)  1  Vet.  jun*  86. 

(t)  Hales  i;.  8hfffto«,  1  Ves.  j«in.  (s)  8  Bro.  C.  C.  72. 

86.  (a)  Vide  Knight  v.  Young.  2  Ves. 

(u)  Shaw  V.  VVi^)(,  %  V«s.  22  ;  fc  B.  184»  in   whiqh  also   it   was 

Wilcocks  V.  Wikto^ks,  At»b%421,  stated  by  Mr.  Richards,  Reg.,  thut 
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Process  of  Contempt : 


Eflfdct  ujon 


and  upon 
notice ; 


unless  where  it 
is  for  non-ap- 
pearance. 


Application 
may  be  made 
eitlier  by  motion 
or  petition, 

and  notice  of 
sale  given  in 
newspaper. 


firnuUion  of  \v}uch,it  is  to  be  olwervQd».thfUt.ixi  Wileocks  v. 
Wilcocks(^b),  in  which  an  ordec  li^ppean  to  faaire  been  nude 
for  the  fiale  of  commodiUet  #eised  .uqd^r .a.aequeatatioa 
for  want  of  aa  answer ,  it  was  coB^ned  to  perishable  stock 
and  effects,  although  the  application  extended  to  cattle  as  veil 
as  to  the  perishable  stock  (c). 

From  the  report  of  Mitchell  v.  Drtg^aieriji),  it  seema  that 
a  sale  of  property  taken  u^dei:  ^  sequesftration.  will,  i^ot  be 
ordered,  unless  upon  notice;  whether  Ba<^  Jux Older  can  be 
made  without  notice  upon  a  sefuestration  in  tMsne  process 
does  not  appear ;  it  is,  however,  to  he  obfterved,  thaa  if  notice 
is  necessary^  it  can  only  be  where  theiuficess  has  been  issued 
after  appearance  for  want  of  an  answer;  where; tluB  poocess  is 
to  compel  appearance,  no  personal  notice  can  be  ^gtveo,  be- 
cause there  is  no  person  upon,  wham  it  cs^  besertred,  anless 
tl|e  party  himself,  in  consequence  of.  whose  keefung^  out  of  the 
way  the  sequestration  has  probably  b^eo  issued.    • 

The  application  for  a  sale  may  be  made  either  by  motion  er 
by  petition  (e)  ;  and  it  appears  from  the  order 4u<9^ic0dbV' 
Wilcocks,  that  it  was  directed  that  Jtba  asijaabooibl  lake  plMo 
after  a  fortnight's  notice  in  tbft  county. .jBjipri  nmi  |tot  the 
money  (after  reasonable  expenses  deduotfld,  to  tie*  afcoiiained 
by  affidavit  of  the  sequestrator,)  should  be  paid  into:&e  Bsnk 
to  the  credit  of  the  cause  (y*). 


Effect  of  le- 
questration 
upon  lands. 


Sequestrators 
may  enter  into 
lands,  whether 
freehold  or 
copyhold. 


Besides  the  effect  which  a  sequestration  has  upon  the  goodt 
and  chattels  of  the  defendant,  the  writ,  aa»  we*  bo»o.  eeen,  to* 
thorizes  the  sequestrators  to  enter  upon  all  tMUHM^fea,  lands, 
tenements  and  real  estates,  and  to  collect^  take  and  get  into 
their  hands  the  rents  and  profits  tl^^reof*  ./^    .. 

Under  thie  authority  the  sequestrators  may  enter  iiito  the 
possession  of  such  pitrtsof  the  defeniant  S  reel  eetate  as  are 


instances  confd  be  produced  irbers 
the  Court,  baring  put  sequestrators 
upon  memfprvctst  into  ^ORRession. 
acted  upoti  It,  by  paying  the  cost^, 
out  of  ine  property  seitea,  dlrecLtlng 
a  sale  for  that  pliipdtc' 
(6)  Amb.  421. 


i€),Vp44  WnJMojrt's  editioD  U 

(4)  e.V^.^08.    :  • 

Amb.  421.         "  '     -.,'.»    :: 

(/)  Lib  Reg.  I7,CI,  B.  fb.SJO. 
b.;  Blunt's  Ambler,  4SI,  n. 
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in  his  own  oecupidon»  whetiier  freehold  or  copyhold  (^).  They  £fiect  upon 
may  also  enter  into  the  receipt  of  the  rente  ahd  profits  of  such  \^     > 

estates  as  are  in  the  ae^o^ation  of  tenants.  There  appears  to 
have  been  fonaeHy  some  dooibt  whedier  npo^  a  sequestration 
in  meine  pmcess  the  ConrC  would  order  th#  tenantu  upon  the 
land  to  attorn  to  the  sequestrators.  The  dotiht  arose  in  con- 
sequence oi  tiie  dedsion  reported  fo  hare  been  pronoonced  in  Tenants  will 
RowUf  r.  Ridley  (AX  to  ^»^«h  it  is  stated  that  the  lords  ^  «^*««*  ^ 
Conunissioners  of  die  Greait  Seal  had  ordered  tenants  to  attorn 
to  seqaestratere  npon  ^e$ne  process,  hut  that  Lord  Thuriow 
had  afterwards  refused  to  enforce  that  order.  It  seems, 
howerer,  from  the  statement  of  that  case  by  the  Solicitor- 
getieral(i),  in  Simm&nds  r,  Kimunrd{k),  that  Mr.  Dickens's 
report  is  erroseous,  and  that  the  ground  upon  which  Lord 
Tfaarkm  had  refused  the  order  had  been  mistaken.  It  appears 
from  tiiat  stalesseiit,  as  well  as  iretai  the  note  of  the  case  in  Lord 
Colchester's  niaikuscrH)ts  (/) ,  that  Lord  Thuriow  was  of  opinion 
that  smb.  an  oriet  eould  be  made,  although,  under  the  clrcum- 
BtanolMiof  tliat^>arttonlKr  case,  the  application  was  prematui^, 
luvnikg  boon  ted^  hdfare  the  sequestration  was  returned  (m). 

Tho  mquiSBtralbra  «poft  entering  upon  a  defendant*^   estate  Proceedings 

ahonrd  ierre  tiie  tfcnints  in  possession  with  a  notice  in  Writinir  "^^'^  ^^°^^ 

.      ,     ^  .     ^  *..  ,  refuse  to  attorn. 

to  l^tMra  rtttd  p^  their  irrea»  and  growing  rents  to  them, 

whi^  may  be  done  either,  personally  by  the  person  serving 

the  tenant  and  at  the  same  time  showing  him  the  sequestration 

under  seal,  or  by  leaving  the  notice  at  his  dwelling-house  with 

some  of  hia  #umly,  together  with  a  copy  of  the  sequestration, 

and  ehofving  lhe<  ortgioal  writ  to  the  person  served  (a). 

If  the  lewiit  ctrfulo  to  atlora,  tiie  proper  conrtPe,  according 

(^)  1  Barnard.  431 ;   Coulston  (t)  Loid  Bedetdalt,  then  Sir  J. 

V.  Gardiner,  2  Cha.  Ca.  70;  S  BTitford. 
Swan^st.  279,  n.  8.C.  In  theAlaiqaift  t 
of  Caermarthen  p.  Hawson,  the  Court 
of  Exchequer vppeai^  fobat^  dduM- 
ed  wiietfaer  the^  could  revive  a  se- 
questratioD  against  the  heir  to  copy- 
hold lands,  t>n  accouot  of  the  dfm* 
culty  of  compcltin^  the  loiV)  to  kd" 
mit  the  sequestrators,  aud  a1k»  by 
jeason  ol  tfie  loni'«  right  ta  the  fide, 
&c.,  3  Swan.  S98.  n. 

(*>  2Dick.622,         '  Lib.  1795.  B. 

vol"  I.  T  T 
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KfTect  upon 
Lamis,  &c. 


Sequestrators 
in  metne  procea 
have  DO  power 
to  set  or  let. 


Effect  of 

fraudulent 

alienation. 


Sequestrators 
bound  to  ac- 
count ; 
and  to  make 
returns  from 
time  to  time. 


Process  of  Coniempi : 

to  Lord  ThnrIow*8  opiftion  in  Hoftoley  r.  Ridley  h  Dix^fifethe 
sequestrator,  before  the  motion  is  fnad«,  to  wake  'n  'iretdrs  ef 
the  names  of  the  tenants;  ind'df  th^ir  r((fiiiMl'€oiift«ni»  «nd 
then  to  more,  "  upon  ^totice  to  thtte7atnts^'(ci);^i  ttiey 
may  be  ordered  to*  ait6m  and  jparf  their  renlk  M<  Hi*  seques- 
trators (p).  llns  ordtti^  should  be'  made  u^KAi' th^'tmaitts  \rj 
name,  and  ndt  npon  the  teiiants  6f  thd  defendaiit  gefi«iiftn7(7). 

We  hare  seenf  biefore,  that  sequestrator  may  tak#  possession 
of  lands,  &c.  in  the  defendant's  o^wn  'oc«u^tlon.  it  seems 
also,  that  where  the  sequestration  is  ibt*  thif  Jloh^Hbnmiim 
of  a  decree,  the  Court  "will,  ujpon  pitoper  appliotttidn;  gife  t!rem 
authority  to  set  and  let  ^e  property  (r);  btltho  (Nidi  atathiMHj 
will  be  g^ven  where  the  sequestration  to  upon  mesne  process  {^* 

A  fraudulent  alienation  of  propeHy  wSH  tiot' 'pr«Ve<kt  tk 
effect  of  a  sequestration  (f) .  Hiis  fHsint,  hdw^tkn";  wiff  be  more 
fully  discussed  hereafter,  when  we  come  to  treat  of  l&e  prs- 
cesS  by  which  the  decrees  and  orders  of  the  OoiiH may  be  en- 
forced. It  may,  nerertheless,  be  observed' fte^ef^'thM  where, 
upon  a  motion  for  a  writ  of  iteslltanc«  to  etftMnctt  nn  ibjiuk- 
tion  to  put  sequestrators  inta  posseMion 'of 'th^*  house  tid 
goods  of  the  defendant,  tb^  dttfbnaatft  tifeg^^'ttet  he  ^ 
assigned  the  house  and  goods  bo  A.'^A  ibr'^a  ralilablecei- 
sideration,  it  was  ordered  that  ii.  B.'shbblA  be'>^)tamiDe4p 
interesse  suo^  unless  he*  showed  citua^^  ttl^'tSle  ii^ontrary  tt  tiie 
next  seal(ti).  .   '  >  • 

Sequestrators  upon  mesne  process  tit  accountable  for  «U 
that  tney  receive,  and  can  only  retidn  so  fkr  taf  to  satisfy  ^ 
the  contempt  (x).  They  are  bound  IVcMi  time  totime  tonitke 
returns  to  the  Court  of  what  cMAen  tottiefir  fMoids  under  t2tf 


•(»>  In  ,lbe  Court  of  Exchequer 

the  practice  appears  to  be  for  the 
Court  in  the  nrst  instance  to  mslre 
aa^Qi^  upon  the  tenants  to  show 
cause  why  they  should  not  attorn, 
ftowl^  tf.  Corp.  of  Bridgwrntar,  1 

(p)  4  Ves.  738 ;  3  Swanst  306, 
n.{b)  ',  vitU  etiam  Anon.  2  Cha.  Ca. 
Ui3. 

(9)  Anon.  2  Cha.  Ca.  103. 

(r)  Neale  v.  Bealiog,  3  Swanst. 
304,  ft.  (c) ;  Harvey  t.  Harvey,  2  Ch. 
Rep.  49. 


(#)  S^  V. »  3  SwansL  J«,i. 

(a). 

(t)'  Coulston  V.  Gaidioer,  S  Ci 
Ca;4»;  3  Swanstl  279.  a.  S.  C; 
Withacn  «.  Bland,.  iV  277,  s.  i«  i 
Bird  ».  Littleli'ales,  ib.  299, «.(«'; 
Himblf  n  v,  Ley«  Ib.  W^^m.  (s) ;  ^ 
vide  pott,  *•  Proceaa, to  enforet  l^^- 
crces." 

<»)  Bifd  ».  Uttlebstes,  «K  i«f»- 
(x)Qi6soB».SceYengtop,lV«ft  | 
247, 
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«#qu^tffai0ii(y)»  and  if  they  flwait  V>4o.  »o,  they  will  not  be  Writ  of  AssUt- 

.pemlM#d.jtQ.«9toffith^£»^(^)^  *^!l!^!^..v ' 

., :  Upmtlhe4equeBti;^tac8'  returiUJ^g  tb^t.  th^yhaye  ffioivey  in   Money  in  their 
Oieir  pofseflAion,  Uie  Couft  will,  nppn  i^ppUoatiofi,  9rdler.it  to  |**^^j;J|;'^ 
be  ;,p8J4  inio  iba.  napie,  of.  thj^..  A9QPUf)Jt^-geii9r^y  .to  the 
credit  ^jtha^  cauf4»,  ai^l  iuYe»|^d«    Th^y  in  ^aweJ^l  v^r  tl^^ 
C!ciHW«^  (flj),  ^  orAe;  ww  in»4|e»i]pfn.;titi^  i^tiii^a.of  a  se-  ?"!5^  "f^ 
^maa^atioa  for  wfMU  of  appearfmce^  t]^fi,i  j^9.  cQslia  ^sji^oji^d  be  retained, 
•tax^  .»nd  .rejtaij^ed.by,  the  &equ^^toj:a  /014  of  the  money  . 
^rwm^^  by  them,  ai^  tl^^,  tM  ^eAt  «hQiild..be,V9ught  into 
•C^nictv  •.  Wbftre  ti;^o>npa>^y  iv»  i^  Coor^,  it  m|iat»  aa  we  have 
B^^i^  ;i)9i}i9JA  .thero.  till  Uie  d^fen^ant  has  appeared  or.  an- 
«W9fed  a^d  cleared  his  contejupt^  when  whatever  has  been 
^z^.by  virf^  of  ftui  aeq.ueatration  will  he  accounted  for  and 
p^d.,himy.  ^A^r  deduQjb^ig   therefirom  the  co#ts  of  hia  oon> 
4ftpp*<6),      .... 

.,     U;  44.  fa|L4,,.that:a  rec^iyi^r.. being  truly  and  properly  the  Writ  of  astist- 
^avi^  af  ,the,Paur,t,;tba  Co^jxt  will  put  him  in  poasession,  in  ^^^' 
•^u»mwnyJf^'\  ^4  ord^f.th^  tenants  to  attorn  to  him, 
4|B4>^JiU!  9n^t  hiffv  ^J9{fiV  of  ft«ai$ta».cff»  without  in .  t^  first 
C^aa.BWiW^iW  vffl^  m^I^^lf<^>f  i^^    ^^  poa^ession  (f),^  which   Whether  it  can 
in  olher  ^t^s^s,  i^  .ti|e  9xs^\  proceaa  (cfj.    To  this  .case,  the  ^j*" p^^J^y^' 
)«an»49d.f^iM^ojr  of  the.  treatise  on  the  Forms  of  Decree^.in  this  injunciion. 
Coi^W4w>JkiPi'9s  a  9^^6r«9.  Whf^tb^r  the  like  order  woi|ld, not  be 
made  in  the  case  of  a  sequestrator  ?  and  in  corroboration  of 
hia  ii|on>ee^uro»  i^  m^y  be  added ,  ths^t  in  Mr.  Fowler's  Practice 
of  the  Court  of  Eicchequer  {e)  there  occurs  the  form  of  a  writ 
of  aaaiat^Qce-  to  isequestnktors,  which  appears  to  have  been 
talMNBi  .frooi, 0JBe  ^Xxj^y  issued.     There  can  be  be  little  doubt, 
therefore,  that,  according  to  the  practice  of  the  Exchequer, 
such  a  writ  may  be  Issuetl ;  and  there  appears  no  reason  why 
a  similar  practice  should  not  exist  in  the  Court  of  Chancery. 
in  Birdr.  LUtlehales(f\  however,  it  appears  that  pfevionsly 
to  the  i^suing  of  the  writ  of  assistance, ,  an  injunction  had 
been  issued  to  the  defendant  to  deliver  possession^  to  the 
sequestrators. 

(y > Pe^biow  ».  CrofDWfl,  Bu^b.  272.  (c)  $Uvp  i^.Carter,  3  P. Wms, 379. 
(t)  Hawkins  U.Crook, 3  Alk. 594.       (ri)  Ibid.  nt/«i*. 
(tf)  1  Fowl.  Lx.Pr.l61,  (o  Vol.  I,  ICl. 

lb)  Ante.  If)  ^  Swan.  209.  n.  (a). 
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,^tmuf-J^\Cimomfii.  v 


proimUPtme 

SIM. 

Contempt  br 
dUturlriftg  ie- 
queitraton. 


Orte  for  «■• 
amiDttionjNv 
Mlcrcnf  «ii0. 


well  'm^ckm^t 
penooalito  of  • 
real  ctute. 


—  MtytMhmd 
as  of  coQTM  by 
Mrty  claimtDg ; 
DQt  not  before 
•aquettraiora 
have  made  a 


How  obtained. 


niirtgige  ik' jn^gmeaC,  Jomi  ^•tl«nRie^'«r  uto  1*  atitfe 

^Brect  tiie  iMnliff  to  exhiWl  kiterrogatoriefl  before  «e^ 
tilt.  MiM«e»^  te  OfiBi  tlMl  Ae  ptrif  «ppljiaf^«i»r^«Bn™^ 
a«  «0  liift  tMe  to  Hm  ^sMa^iV 

t||iiie4  b^rapwtgrtn&Metlidf  m  w^Uwhc^Aho  jMW|HMitf  ;Mmtti 

ftifedviMjUrs  s«que9lmtkAobliaMij|ir»»d^^thM.tttfrp^ 

9Qo4s^4iclH  lie  ffMHied49  lm».^mMft:gMiit  wiMiii/^  ' 
Am* order  for  the  eymrtiiittim  hi! 4^  ftst^^pnimltrfm  m 

li«l  H^eMM^fc  be  gnated  Ml  iiAy  «»[  Nft^fiitrflwmMir^inwlt 

k-MfaflSleBed  (wf .  ■  ,-..,...  ^ ..  -- 

I&updoJI^  4b6  fcmer,  it  •heoMrbfipiqi909i^ikj«fi4«rili«t>*- 

iag^Ae  iMfl^4i9dtrfiUobttiei9l#jK|i.%^ 

hkltfiPe  tbe  pe^itiim  ovgbt  te  iitftla>lb^  fMwmt«l09»  of  At 


lJjpeIh£iJ!'Aet>uifcUd^N!w.' '  '\  JWff  ^^^^^^fihere  it 


loa^ledl    _ 

.    (A)Tbo  node  of 


»aiPVj|«>>'j*  -'^  A  v-^ 


t^the  same  where  tbe  proper^  is.  in 

^»tbe  possession  of  a  HMbm'  k^M. 

fi  V|ay  2674)Attifil'».rflailh»^a  Ye« 

SS6:  B}9fM.i>^^^fA  W.*c  vi^ 

178* 

C<)  Lord  Pelham  v.Hli^  t)uthW 
ofNe^baWle,%^w4nic.i90^M  ^  ■ 


_^  ilU 

>y  tlM  Court  to  be  madc^  siaulsrM 
that  in  MaektmjJU  tfa^iis  V 

■etWpFbir'."M?vonrti''  ^    , 

of<H^#ck^le/8*SwW;iHM' 

(»)  Hunt  V.  PriesV^fHcte  ^ 
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to  put  her  n^geatioDS  into  aa  onkr,  uid  to  spooify  wbiift'ilMr 
oladmadtiitfe  ^  uMi  .hiii^Vtt&^'tfM  binltifr  #li»^rA«te^  te^^y« 
tfat  ipliiafiiff  4L  dfpye  «# [tits  «Motiii(  w^  Hrfakh  Ui^  >btliiAite^  lit 
Unbttflibi  thHl  i«M  MipHiteod  MM^,-  td^  Ad^-^liMl  ttitts'^tf 

baiin»4>tt»tqniii  cpi ^tt^^i<ri><(t0.wbidt^%plaiftt»o<iitV30ii^ '  As  to  whether 
pel  a  ciuMittni  to  be  eTomneA  p0iakiM'et$s>i9ioi  md!  itt  Kmf&  amine  m^M^ 
ry€iunnkiffhum^p^,  'WbfJv  Leftch,  T.  C,  i&Mt  ^keft  «be  OMirt  t^im  inocan  be 
bab>  ^  «oih«ity  to  >Mitpel  to  jM^ty  to  be  so  ^Bsamixied,  atid'  p|*^^  ^ 
iki^mohi  ttft^jMilBf  doold  MiKf  <b«Kniid0  «g^  tiM  mpfOicitkMi 
ofvftll^-i|Mu%j^-i  <Mr'%^fitf^kJ»:  eUlMtfti  -  Biit-i*  JWHi^¥.-'£iltfei^ 
Ai(fa<f(^ afaiblgiiitniy^pMMl Whiwrbeeniaed^  firapeftkMfr^tkr 
bi|'*^t«ttfln«d|Lt^>^fiiMteitto-:iiid,  im^bo  apfiliofttioii  bf  4te 

Le0(^r^ttA^WJttkmii  ^i  OliLwfhiom'ii^.  Ift  the  twi»  *1m« 
ceaea  the  pbHl€i»ieWttbg>'tli#<)iMp^  l^kd  ddtomeiicdd  ^^feirt^ 
ia»aU'^^»*oe^»f!(,tkA/ppia'ei8iM^ity  «jad4t*f^^  c,,.    r 

tb»  <ivd«W'tkAt^  (iiey^a!i6iiMi<be  iwrtiwbied  from  prooeedioir* 
ijatMah^Mrtiotta  V'bttl^te  BM  t.'  JB»ir4eJtMfife#  no  ^tttiettC'had' 
bMike^ftHiMtoMd^tiii  AKoi^ibr  wiia*tiMki^  laoonaiqiNBioe  oi?  thb- 
defeadant's  eowvel  haying  stated,  in  anawer  toa»  appMoitioii 
fot  i  irtirbfl  ttiMAM^V  ^Mii  tb#  d^fcttdaiM  bad  aaa^oad  the 
pr*pM^  Ibr  k<yyiiaM#  tMiiaiderfitioii  to  A.  M^;  wbbroi^iMHtfleF ' 
Cotart.  divt^ted  that  A.  B.  aboold  be  examhied  pr^  M^r6s^ 
suOf  unleas'be'abi^W^ oauto-io  tbo  conlitry  at  the.nexi  aealT 
it  waa  alao  ordered  that  the  defendant  ahoald,  within  two  df^a,. 
gire  tb^  plai^V^,%<>H^  ^^^  ^-'s  place  of  abode  (Q*         .   , 
iWiatheabo»»caaea>af  jBFtfaUy»Y>  Lee  andJo/biejy,  Cklngh^  Injuaction  to 

upon  this  caae,  in  Johiuon  »•  Cljip*  Cv<  ^^  ?•'• v-  k,    > 

ptikUU, 2. Sim. 59.     ,  <0  lU^tiWo^r ]k74a»|^  187« 
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Examination 
pro  tntftriM 


In  what  cases 
Court  will, 
instead  of  an 
examination  pro 
iateresM  iuo, 
direct  a  trial  at 
law  ; 


or  a  reference 
to  the  Master ; 


or  will  i 
claim  to  be  4a- 
tisliedatt  once. 


Process  of  Contempt: 

ton,  it  appears  that  where  sequestrators  or  a  receiver  are  in  the 
possession  of  property  belonging  to  a  defendant',  and  a  party 
claiming  that  property  adversely  to  the  defendant  brings  An 
action  of  ejectment  against  the  sequestrajtors  or  receiver,  for 
the  purpose  of  enforcing  his  claim,  the  Court  will  mterfere  by 
injunction  to  prevent  the  party  claiming  from  proceeding  with 
the  ejectment ;  for  although  the  Court  will  sometimes  permit 
the  party  to  proceed  at  law  against  the  sequestrators  or  receiver, 
where  a  matter  is  in  a  fit  state  for  the  right  to  be  ascertained 
by  a  trial  at  law  (ii),  such  a  proceeding  cannot  he  adopted 
unless  the  permission  of  the  Court  has  been  first  obtained. 
This  was  settled  in  Angel  v.  Smith  (x),  where  the  rule  was  laid 
down,  both  with  respect  to  receivers  and  sequestrators,  that 
their  possession  is  not  to  be  disturbed  without  leare  {y\ 

It  has  sometimes  happened  that  where  a  party  cladxning  a 
legfal  right  to  property  sequestered  has  made  an  application 
to  be  examined  pro  interesse  suo^  the  Court,  instead  of  the 
order  prayed,  has  given  the  party  leave  to  try  his  title  at  law, 
either  by  ejectment  or  in  such  other  manner  as  may  be  neces- 
saryf  for  the  purpose  of  deciding  the  point  (z)  ;  and  sometimes 
the  Court,  without  directing  either  an  examiiiation  pro  inter- 
esse. suo  or  a  trial  at  law,  have  at  once  referred  it  to  the 
Master  to  inquire  whether  the  party  claiming  is  entitled  to 
any  interest  in  the  property ;  and  where  the  right  <>f  the  partr 
has  been  clear  and  undisputed,  the  Court  has  at  once  made 
the  order  in  his  behalf^  without  either  directing  an  examioa- 
jdaapro  imieresse  sua  or  referring  it  to  the  Master  to  inqoire 
into  the  existence  of  the  right  Thus  in  Dixon  v.  Smith  {a\ 
where  the  landlord  of  certain  leasehold  property  vhicb  hid 


(«)  Attorney-Geoeral  r.  Mayor 
of  C^veaity,  I  P.  Wms.  308.  Anon. 
6  Ves.  288 ;  Aoeel  v.  Smith,  9  Ves. 
•S8  •  Bfoofa  v.Greathed,  1  J.&  W. 
178. 


(x)  Vbituma* 


Brooks  V.  Greathed,  supra, 
'(s)  AtMrney^Genera)  «.  Mayor 
of  Coventry,  1  P.  Wms.  808, -Wal- 
kef  9*  Mi.  M.M'  ^h  The  re- 
port ofsthim  «a/|e  is^  opn/ioed  to  ^hat 
took  place  upon  the  pi-esentation  of 
a  petition  to  caBfisM  Aie  Master's 
report,  made  in  pareuance  of  a  pi«- 


viotM  Older  of  the  fiOth  Apn^  I6\l 
whereby  it  .was  refeixed  to  du  M»- 
(er  to  iD(|uire  whether  the  ptrues 
cl^tniagf  were  mortea^etsof  (he  pro- 
perty seoaesCered,  ic.  Upon  t^^' 
ence  to  the  tlegntrar^s  book  it  ap- 
pears that  such  order  was  made  upon 
the  heaiiog  of  two  "pHlitiDos,  wbKb 
had  been  preseoted  -bf  the  pBtn^ 
pfayai^xthat  thvy  maf  he«nna^ 
pro  int€rM»  stUK  K^.  lib.  1814,  B. 
lSf0  (h)i  vidt  Wins  Breaks  r. 
Greathsd,  1  J.&  W..ir8. 
(a)  1  Swan.  457. 
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Veeja  taken  under  a  sequestration  applied  to  the  Court  that  out  Exwmnatiott 
of  certain  money  standing  in  the  name  of  the  Accountant-  tua. 


general  (being  the  rents  and  profits  of  the  leaseholds  in  que^- 
^oUj  which  had  been  paid  in  hj  the  sequestrators)  tli^  amount 
due  for  aiTears  of  rent  might  be  paid  to  him,  or  that  he  might 
be  at  liberty  to  go  in  before  the  Miastef  to  he  examined  pro 
inter  esse  suo, '  Lord  Eldon  said/  that  ii^  a  clear  case  ^e  Court 
would  not  send  the  parties  into  tlie  Maste/s  office,  merely 
that  they  may  return  with  their  rights  as  plain  as  wlieik  they 
went  in,  and  accordingly  ordered  thie  amount  of  the  rent:  due 
to  the.  landlord  to  be  paid  out  of  the  fund  in  Court.  And  so  in 
Hickinson  v.  Smith  (b),  where  a  motion  was  made  forpaymcftt, 
out  of  a  fund  in  Court  paid  in  by  sequestrators  (being  the  pro- 
duce of  growing  crops  on  a  farm)^  of  a  sum  due  to  the'  paKy 
in  respect  of  a  composition  for  tithes,  the  Vice-Cham^ellor, 
Sir  J.  Leach,  although  he  refused   the  motion,  because  a  '      * ''  ^" 
composition  for  titles  was  merely  a  personal  demand  and  gtiVe    w*  t.  .< : . 
no  lien  upon  the  land,  said  that  if  tithes  had  bee^  due' 'in     ]/'"]' 
respect  of  the  produce  of  the  land  taken  by  the  sequestra tdrs,)'*  i'^  .1  • 
the  motion  would  hare  been  correct,   for  the'  sequestrators  '  ' 

would  not  be  justified  in  taking  the  produce  of  the  land  w!{h- 
out  paying  the  titLes.  '^      '  "'   ' 

But,  in  geni^ral,  where  personal  property  belonging  lb'  a  f^enonal  pro- 
third  person  has 'been  sequestrated,  the  Court  will  not  make  P«rtytokenby 

"^     •  ,  ■  lequeslraton 

an  order  for  its  restoration  upon  affidayit,  but  will  direct  tlie  delivered  up  to 

party  to  be  examined  pro  interesse  suo  (c)  ;  the  Court' "has,  ^*^^*°'*.. 
however,  ordered  the  possession  of  the  property  claimed  to  be     , 
delivered  up  to  the' claimant,  upon  his  entering  into  godd  and 
sufficient  security  to  restore  it  in  ease  the  decision  upon  his 
claim  should  l)e  agdindt  him  (d). 

An  infiuit  may  be  admitted  to  be  examined  pro  interesse  suo  infant  mty  b« 
by  guardian  {e)  t  And,  as  we  have  seen,  a  person  may  be  admitted  **"V°^  ^ 
to  make  out  his  claim  by  means  of  such  an  examination  in 
formi  pauperis  {f).  '   * 

{b}  4  Mad.  177.    Vidt  etiam  the         -(d)  WlMUiiro,v,  Bf^g^ton,,!  Ves. 
obsenratioQi  of   Ptrkeri    C.  J.  in       180.  i., 

Attofiie^Cj«ocHa  «;.-Mttyof  .of  Co-  ^^^  j^^  Mh*m.i>.  DiicliMk  of 

(r)  Lord  Pelham  v.  the  Duchess 
of  New«atle,  3  Swausl  1100,  n.  (/)  AnU,  43^ 
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jPr0fim.^€o9HMpicy   A 


pro  ifiierene 
sw. 


Time  within 
which  intent)- 


S' 


t^envgfOam^  mmt  be^^^J^bibHeA^.  t  Thf  nlMragatoiitfiDBi 

tones  should    in4^r»o0;it9rm.ba^fe  ji^eo(«9J»iMtQd;tnd  lirtlM,  tifi|^ledt  &  ^ 
in  his  exammation,  the  Court  will  order  him  to  do  4^  9bA  Uf 
pcocme the  JliLMKUrVi  report' witbi«v«iiuM  iiptci<kid(i^j 
Proceeding  WJi^  thff  examteaAton  has  beeat>vt  iiiy  ihe.  ffadatiiy  if  k« 

UonTaSSS."  ^»*I^*  ^  ^'***  **^^  "^y  ^  '^'     ^^*  •*  *"  BCltl«|Med  to;U 

wi)l ba GOQciiuive^ (A))  ifad  lh&  ottitnant.nojr  Ama  tapfkf  Urn 

'    r^/^reoceto  the  Maxtor  u^.lmk4M»ik0haijexmi(^ikitmk 

the  examination,  and  to  certify  whether  the  chiimaii^lne'ind^ 

.    .  ,  .,,oi;tra  title  ornot  (0*       *      -    •    ■"  '     ♦  j  i- . 

Eiaminatiovof  '•  .Jf  At  exMninatipo  la.  replied  tOikBYie'wfl  he  ^eslMi^eitel' 

witnesses;         ^^^^  ^  examine  wiinetMs^  and  ^hia.i^ittiiiai  teitf  tgrriniKr} 

nv^a  uppn  motia9>  without  .netioci  O^X  >WIbii  tiid  wfttooigw 

~  above  20        are  resident  above  20  milea  ffom'itmAaa^^  wmBf»9kfo*f<a» 

L«?5o^w..^ >.:  iPWt/rf  theorder,  tbat  the  party  apfilTii^.fomlOTwadeManie 

^w^fji;ve39e»  may  take  out  ar  comniifloiw  id«{whioisAi»4ahM'»a)r 

jofff  jf  he  tib^aka  fit  (»).    Whore  tht^milaaiiBai  aitiir.licMaBf 

or  yfjiiun.  20  miksof  it^  tha^oiraiaaai^Mi  nuilibe.telDie-tha 

exaxnii^era,  ■.•!'.  o.,.t:  ■■"^mj  o.-^  •.-  •)  ^  >•: 

'^>Vha9  .t)ift.€opupi88iffl{ig.f»tjiiWied>><py4hanriiati^^ 
ffl  no  ^.cgnimigaionrhaffe  be0»  ^«Mnfatd»i|»ribliaaiiW'yaa»ii  ^ 
br4er(a) ;.  anosde^  is.  thenaoado-.W  mAt^  kbtflLtfi^'MMar^  f0 
look  into  the  examiaalion  aiMl.d4qpgiulbhAa^>aailisiBeoraify  'whe- 
ther the  claunant  hath  made-eiH  avf  aii4  wibaHnMraaaiiithe 
premiaea,  or  in  any  and  what,  pant  thanaf  (7^).  ^  '*lwai  daabi 


—  where  resi- 
dent in  London, 


Fnblicalion. 

Befere'n^e  fa 
the  Master.  ' 


I  Piclu  W^,I>i  JPawc^  vj^ffkvw^ 


1  l)ick.  19.  It  appears  that  after  a 


(^)  tiunt  o.  Priest,  2  Pick«  640. 
It  M  prefttitned  that  if  th«  interroga- 
torias  nM  not  «ijkibitod  witfaia  tbnr 

time  specified,  the  Covrt  will,  vppa  .tij^  ^^Vi^^  ^^  c^if(alifr J»ii 

application,  snsbend  the  sequestra-  '  made  or  their  ngh^  upon  which  the 

tioaiM^arMi>elat«itD  the  imiekast  1Hii4i^^  ttad  Mj^brlMi  Ih^t^oitrt. 

of  the  claimant.  up^n  t^,  ^apOr^'f^^RlH'ft^  ^  ^ 

(h")  Bowleiii  v,  I*anons,  1  Dick.  heard,  oidered  the  pUintiir^  reply 

i49n  t»Mie^eiaiain«SoaJ         ^'    '  ' 

(i)  Cooper  V.  Thornton,  ibid.  72.  (m)  Rowley  v.  Ridley,  S  Swu. 

(k)    Attorney-General    v.     the  308,  n. 

Mayor  of  CoTentnr,  2  SwaflT.  tli;  n.  r«)  FaJvcettn^^Mhetg^leX D^i. 

(OHainlyilifi^iJie.9«4t«g^MlI)ew  19.       7       _] 

crees,  416  ;  1- Qiclu  9tf.^fi»  iQ- ;  A  (0  "uht  v.  Priest,  ^  tkk,  ^il* 

Swan,  aoi,  S.C. ;  Bowli^i;.  Paiso^<:^  (p)  ibid, 
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pnietio^  or wkedi^r  th# ^leri^  ooght flot  lo  b^  ^tUrha&u^  at  ^^^^'^ 

eiBe;npMi<  B.-.p9tilioA)  Ihit  Lord  Batbttsrst,  affeet  >6ftnri]ig  td'  '   "",  r ' 

tbe  Regiatnu  to  fumkh  bhii  wiili  ^Mei  upoki  the  subjact, 
(irh^cb  be:,4id>  daciied  (hait  it  OQgbfc  ta  b^  raftitedtd  tha 
Matftar  (f )• 

When  ti^e  Master  !>«•  «i«^  M&  impart ^  ilia  eaaa  thduld  ba  sat  •  Objections  to 
doarn  for  baarifg  upon  tba  rajpovt  (r) ;  aiidM  ia  ta ba obsarved^  ST'^bJ*"*** ** 
that  the  KEaataar'a  laport  apoa  a  raiarancaaf  thia  natara  i»'  nat  iy^^  but  may 
one  la  n^bich  exoeptiana  will  tia :  if  aithar party  ob(e<;ta  fa  tlia  l^diacuuedat 
Maator's  finding^y  the  autliar  ahacdd  be  diacuBsad  upon  haatiag' 
tha>rapart(a)«  ' 

Upon  the  hearing  of  the  report,  tha  Court  will  either  make  '  Order  upon 
a  fiabl  ocdar  ^)^  oa  sand  it  back  to  tha  Master,  to  make  fartb^  b^ri«g«/.- 
inqwias  or  tocon^ta  principal  and  intarest  upon  ^  amount 
dp*  to  tha  obiauuiit  (ii).    (f  it  is  sent  back  to  tiia  Master,  it 
in(l0[^  if  jitcefsavy^ba^haard  upon  farther  directiona  (x).  ^^  '' 

L  Wiiaa  ft  apfwsis.  iliM  a^  party  who  has  bean  examined  jtto  DischargfrW 
initresu.9m»^\^  a.pkds  titla  to  tha  property,  and  is  not  Mquestration. 
aSiaalad  by  ikm  aaquMrtratian,  then  it  is  to  ba  disdiargad  -   ~/  ^r  ,, 
againat  hkn,  witkaor  arithaut  oosts,  aa  tha  Court  shall  deter- 
mine upon  the  circumstances  of  the  case,  and  so  vice  verft^  (y^. 

A  aeqnestation  m>  »a«sn^  pr&eessi  like  other  processes  of  3^  _^  ^^^^^^^ 
co«lempt>  mayiba  diactiargad  upon  the  party  clearing  his  con-  (ng  W  oaa* 
tempt  and  joying  tha  coats  incidental  thereto  {z);  but  if  the  ^^^ 
bill  has  bean  ukanpi^o  oim^sasa  and  a  decree  made  ad  com-  g^^^  ^^^^^^ 
pt^andumylha  Court  will  no>t>  as  wa  hare  seen,  dbcharge  the  there  is  a  decree 
aaqnaatration  on  payment  of  tha  casts  of  the  contempt  only,  jiMT''^**' 
but  will  keep  it  on  foot  as  a  security  to  the  plaintiff  for  th^ 
detodaut'a  accounting  (a) :  whether  it  can«  in  such  case,  ba  : 
made  tha  mfanao^^A&raiagthe  payment  of  the  final  balance, 
by  the  plaintiff's  presenting  a  petition  (to  come  on  witjti  tha 
cause  for  Authar  diractiQns}^  that  tha  saqueatratora  may  account 
and  pay  the  balance  in  their  hands  into  Courts  has  beenbafgra 
discussed  (6).     U  is  to,  be  dbaerved,  that  where  a  decree  to 

(9)  Ibid.  (j)  X^id. 

(r)  Co6pcr  f».  Thonifljri,  t  t)tet.  («>'Gilfcu  F^r.  Bdm.  8U 

(I)  Cooper  V,  ThorntOD ,  tthl tufirt,  («)  ^^^>  ^•*' 

(ic)  Hamlyn  v.  Lee,  ubi  tupre,  (ft)  Ante,  6S6. 
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Process  of  Contempt: 


Dischari^  of 
Sequestra  tioa« 


By  the  appoint- 
ment of  a  re- 
ceiver. 


After  abatement 
by  dfath  of 
plaintiff,  time 
given  for  reviv* 
ing. 


By  death  of  de- 
fendant cannot 
be  revived. 

Sectu  where  for 
the  performance 
of  decree. 


account  has  been  made  upon  taking  the  bill  pro  confesso 
against  a  defendant,  who  has  appeared  but  not  answered^  be 
may,  upon  motion,  obtain  leave  to  attend  the  Master  for  the 
purpose  of  being  examined,  and  hare  the  seqaestnition  taken 
off  upon  his  paying  to  the  plaintiff  the  costs  of  the  suit,  in- 
cluding the  costs  of  the  contempt  and  of  the  applicati^nX^). 

Where  sequestrators  are  in  the  possession  of  lands  or  tene- 
ments in  question  in  the  cause,  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  those  lands  will  have  the  effect  of 
discharging  the  sequestration  (c). 

A  sequestration  against  a  defendant  upon  mesKe  process 
abates  on  the  death  of  the  plaintiff,  but  it  is  revived  with  the 
suit  (d) ;  and  the  Court  will  not,  immediately  upon  the  abate- 
ment, turn  the  sequestrators  out  of  possession,  but  will  give 
time  for  the  revival  of  the  suit  (e). 

Where  the  defendant  himself  against  whom  the  sequestra- 
tion has  issued  dies,  the  process,  being  personal,  not  only 
abates  but  falls  altogether,  and  cannot  be  revived ;  though  it 
is  otherwise  where  it  has  issued  for  non-performance  of  a 
decree  (f). 


Sequestrators,  Sequestrators  will  be  ordered,  upon  petition  or  motion,  to 

'"ad  to"**°°*'  account  before  a  Master  for  their  receipts  under  the  seques- 
tration, and  for  that  purpose  interrogatories  may  be  exhibited 
for  their  examniation  before  the  Master,  their  answer  or 
examination  to  which  need  not  be  signed  by  counsel  (^). 

Where  a  sequestrator  abuses  his  power,  the  Court  will, 
upon  representation  of  the  facts,  make  an  order  that  he  shall 
shew  cause  on  a  particular  day  why  he  should  not  be  com- 
mitted and  pay  the  costs  to  the  party  complaining  (A). 

The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs 
to  be  taxed  by  one  of  the  Masters  of  the  Court.  Sometimes 
the  sequestrators   are   allowed  a  poundage^  and  sometimes, 


count 


Abusing  his 
power. 


CusU. 


(by  Hcyn  r.  Heyn,  Jac.  40. 

(c)  Ibid. 

(rf)  Hyde  v.Forster,  I  Pick.  132. 

(«)  Per  Lord  Hardwiqke  in  White 
V,  May  ward,  2  Ves.  461. 

(/)  Hawkins  t>.  Crook.  3  Atk. 
SOI.    As  to  the  effect  of  the  death 


of  the  pihrty  tfp6D  a  lequestrv^oo 
for  non-pet'formanoe  of  a  decree,  in^ 
"  Decrees,",  po^. 

(g)  Keen*  v.  "Pncc,  1  S  &  S.  96. 

(A)  Lord  Pt'lbam  t\  Lord  llailcr, 
3  Swan.  291,  m 
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tinder  circiimfitances  of  trott'ble  aiid  expehi^,  ft  specific  sum  in  Discterge  of 

iolido  (A):     In  Wood  v.  Freeman  {%),  an  exception  'wim  taken  -     ^  7  ^"' 

hj  a  sequestrator  to  a  Master's  report,  T)eca(ise  he  bad  allo'wed 

him  a  gross  sum,  and  tiad  not  allowed  Mm  6  9.  8  d.  a  day  for  his  Id  what  cases 

tMUMe  ;*  but  Lord  Hardwicke  said  he  dwf  not  remember  that  ^^^"^^  1^"°^- 

age. 
6s.  8d.  was  an  absolute  stated  fee  to  all  sequestrators,  whether 

the  effects  (Seized  under  the  sequestratlbii  were  large  w  small, 
and  that  as  the  sequestrators  in  the  case  had  not  got  in  40/. 
in  almost  two  years,  he  thought  that  the  gross  sum  the 
Master  had  allowed  him  was  suflicient  for  his  trouble. 

The  Court  re^ed  to  make  an  order  on  a  plainfiff  to  pay  Sequestrator  not 
a  sequestrator  his  fees  who  had  made  no  return  of  the  goods  "^a^ing  a  re- 
sequestered,  but  had  delivered  them  over  many  years  before,  of  his  fees, 
and  made  ho  demand  upon  the  plaintiff  since ;  but  Lord  Hard- 
wicke said,  that  where  a  sequestrator  has  made  returns  from 
time  to  time  of  what  he  has  seized,  he  may,  if  the  plaintiff 
calls  for  an  account  of  the  goods  sequestered,  set  off  his  fees, 
whatever  length  of  time  has  elapsed  \i-ithout  demand  (A). 


Sect.  IX. 

Against  Peers  and  other  Persons  having  Privilege  of  Par- 
liamentj,  Officers  of  the  Court,  S^c, 

It  has  been  before  stated  (/),  that  in  the  case  of  a  peer  of  Sequestration 
Parliament,  or  of  a  member  of  the  House  of  Commons,  whose  "**•• 
persons  are  privileged  from  arrest,  the  first  process  of  con- 
tempt for  non-obedience  to  the  subpoena,  either  by  not  appear- 
ing, or  by  not' answering  after  appearance  (m),  is  by  seques- 
tration, which  witf  issue  as  well  against  an  infant  peer  as  an 
adult ;  and  tliat  the  same  process  is  now  also  resorted  to 
where  the  party  is  ah  officer  of  the  Court,  such  as  the  warden  of 
the  Fleet,  ,or  a  9wora  clerks  Sic,  although  formerly  the  method 

(fc)  1  Turn.  &V.  125.  (0  ^n^e,  678. 

(0  3  Atk.  542.  (w)  1  Cha.  Ca.  15. 

{k)  Hawkins  o.  Crook,  3  A  tk.  504. 
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S«:q|USUt||iQQr 


Order  hM, 
how  obtained, 


and  served. 


Aniwer  put  in, 
good  cauae 
against  making 
it  absolute ; 


but  where  ex- 
ceptions are 
taken,  order 
will  be  en- 
larged. 


MiZ^ponta  in  the  ordialtry.  vntjrv  htA^naifiMM^ftm^atUkiMiti:^'^ 

a»^dav3itinifl||k  be^fa»fl«iiofJ«h^Mli9igwi8#^tibft  kttsr  «^ 
aMkof  dbecopjrof  tii#piiitktoli;iip^aj*Aikk(it^liMi|Hm^j«Ad^ 
aiflD  of  HIk  Mtmo^a£iVtiB.miipoMa^  waii  ^lU^^cofriof^^^i 

litoM  UooB^  of  l^ailiattwiijty  tin.sffid»it  ^Md^#iilf  «Ki^  tbck 
service  of  the  subposna.  A  motion  must  then  be  made  ^im  H' 
se^u^ftiation  sgainai  tkmdejkmhuifs  mU  toA^pcnieitiii^tA, 
;  whiflhrthe  C#ort  orden  of  cottrae:aafttH'  C<iritt  JB)>^tf/#if  jte ad»>  > 
fndvU^  bemt^permmedlf  wertmlwM  lA«iOWltr^;<MA  WUttt* 
ei|l|iii  <20^f  a/)fer  ttfdk  temoedkobvinife  th^f^mmf  gddd^fmM' 
tmihe Contrary.  Tfa^ dsflndu* mi»iiboMMediffmbia%lwilh^ 
tUe  Older,  wbA  if  be  peiiieli  in  (ifefc<inyl(^ii<ijybto  ^etbln  in ' 
alidavit  tif  eemce  mwt  he  rnkde^'BDi  ^iqqnel  pHtaeeled4d 
raoT^  io  jomke  die  order  abaohlA^  uLfedbBrto^Biobieored^rihit 
uriiere  ea  osder  mki  for  a  aofiieilntiai'jagMtejvipiir  tf* 
metnbetf  o£  the  Honae  olOomnioii8]^:&B  nHiat  efiwininidtciiyfto 
boen^  eh4ained»  it  is  good  ca^so  tei8kDiJr.ii|(aiBili^nakii%  fwAi 
order  niti  absolute,  that  the  answi^rbpaibeenqpqtiim  iuiii  £oy# 
Cajf^ifB  ease<9'))  Bir  Joaoj^  Jold)rU/>ili.oR.^9tlqa<^  itidowti, 
thai  if  there  he  a  a^nettratiD»am  againatiab^Anr^  want  of 
antiMilrw>  and  the  peer  puti  iik  anianapBe'MrlatfhiaiinBafi*^ 
cij^nt^  3ret  the  order  for  a  eeqiuvtmlMii  .«^iali  mot  betmiKli 
absolute, ;biit  a  Hmr  sequostcaliQn  oiWi  liniat  faoiiiaiiaA  ^auri  ii 
this  his  Honor  was  confirmed  by  Mr.  Goldsborpugh,  i^ho  wu 
then  the  Registrar.  In  a  subsequent  <^i9^1i)^^Yi^,j^foi^ 
Lord  jUriyfiii^ke,  bis  Xords^iip  gaid.  thaf  if  th^ril  ^bb  vi^qes* 

'     '     .  .  '<,••■.  !•     ."»«|0    trill".     '   *•   •     ' 

'  ''    ■  '  *  i<  :  1   111',;- ]  i,n  inJ2i^o>I  •)•'; ' 

Jl>)  PamtgUfy;  If  e  tfeer  bf  tlic 
liHi4>Ifl$MiHMildlmiiftlMir,ta 
attuchawnt  n^/  iW^b^t^^  Wrf'of 
.Ptfliiiueiilij'he'liMttlS  llilt'bil  • 
se(fiiMtMUoMl>  Hibdlltl.'^^  '"^ 
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liameiit,  and  lie  puts  tn  mt  answer  belere  th^  mikr  (ti*^ihflte 

wUjMdi^9a(>thei7«hiK^  >for>^diiMiagl>cii«M  itill'ihiateM'^afip^ 
wl(fltlNir'ltaft«MV9to9.ift^diciiuii074i*tti^         "'t^  -'^  »-'''  V  -'- 

When  the  order  ibr  making  the  aequestration  .  A)Mhrt».ak(  Order  for,  how 
4j«iif^i^c«^^1MeMdrsodne«|md^7tb»<^tHn«i^  made  alv^liOf. 

^oBite  iKtt^llie<te%i«tra«M%)tiifeQOtAenbe^ 
44MUW»iM|Mrtiiititet(thei42^  diaoh|Df*.«iflollM6 

spift|^4lgHfififaiii*iiiHj  ^  tteiM^ltcxtf/llhhfMicaa^  rdiad^faBik^ 
h^imttjr^«kDt»  to>«diaahMg»fdba  -ajyioetailiiiii^  mpofi  'WitBViiti^ 
tbdA^MMfMyhtfiitbelasaoatedt  9nUcli:i»ill.be^niltedTo£i 

ePtfMMdr  j»0c^rof  lh»  ei6er\fNn  ^mag^  ha^diapmedaRiihyfaiPenoDal  lenrice 

TMnUdV^MftiRwais  id  atMd  aervice^eriidMBe  ihefKbtyS 
aacMBg^><J^  ypg^mla  de«ad  aceete,  and  it  is  tarf.^UffiMH 
«tfi«M4eftdmfifiHUe^daenre  Ute  order  iietaonalljr^  Bat  in. 
oydWild  teyaMftftiMDplfmlig^  dispanae  wiA  ipetaonahakraieej' 
JtejaUmoeiMry  taMffify  ito/tl\a  GcnuRt  tovubttltaiaia  iervieaii^r  - 
IqaifliagH^tnaiifaBgrfdtyggirimidtni^^aiiefcny^  fvofti 

^|m  aAd|tail  jrfiiAfspaitiflateiipBomnatBiioea^  tbe  jcaae,  atpoti^ 
inAael^filftKiiamlt  iwiil^aniaiBB  •>a&ti«4ian^  land  anJoa  idw^    .m  5u    v> 
«ilw9  ifntiaffiirtaiali(te4(ifctte«ftdaiBt<aae^  glaoily'MHi|h^t>>^ 
¥iawintiluchiatptpfleedingi(<>.^'  .  c        ■.^„ 

,WhbriB  Htpfeer^daAAidibt^alrGMed  theaer^ke^f  an  eiQcv^ 
aW  fi»«  ■e^ueat^iitiipviihe  G««iilof:Bxoheqner  aondvakt  drdiv^' 
thalaenriee  ttiutmoimipBfw  fab  dark'  iai  Govt,  and  at  hisMiKaiii*^ 
ingtihcroeai  oodf  liO'ijpenaaiabould^nMtwith^thefnv  by^^xing' 
aicoll^iO^fliaiaiideffidniitiiedooiV'MMittU^begoodaefivke^  '<- 

(ri  iiiiicr  ^»T  Rwhfieid,  $  Atk.        (s)  Hind.  81.  '■  -    ? 

be  mfeWa  Ui.t  upon  the  authority    i!!5*'„?''^V.  l^'u^LlT^'I 


Mr.Ko»*k«x»« 


LTL!J!f.:;":!!^ri!2    FowUUS.    In  Sm.Ilbroike  ..  lint 


Lib.  1790,  A.  49S.  (6). 
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Process  of  ConUmpi  * 


Sequeitntion 
•gainst  Officers 
of  the  Court. 


Proceeding 
against  an 
oHicer  of  the 
Court 


Form  of  the 
sequeitiation ; 


in  what  manner 
issued. 


Appearances 
may  lie  put  in 
for  defendants 
having  privilege 
of  Parliament 
on  return  of  pro- 
cess cf  seques- 
tration. 


In  Tktmas  y.  Lord  J^rsej^  ^),  a  hill  was  filed  agwiist  Lonl 
Jersey,  upon  which  ai  letter  mifisire,  with  ft  coppr  ,of  the  bill, 
woft' served*  on  the  defe^jinl,  lyy.leairiog  it  with  /one  of  bis 
female  semnuita  at  ,biB  T^sidence  ia  Bexketejrequare*  His 
Lordship  was  thea.abroed,  haviof  lefl  Englajpd  for  the  Con- 
tinent a  lew  months  pieceding.  Oa  his  neglecting  to  appear 
to  the  letlar  missivey  a  subpofna  WM  served  in  the  same  wajt 
and  upon  his  aon-^p^fiearanca  to  that,  an  order  nisi  for  a 
sequestration  was  issued,  when,  upon  iaiquirj  at  hia  Lordabip's 
house^  it  appeared  that  he  was  still  on  the  Continent,  and 
theretipon,  on  an  affidavit  being  made  of  diese  &Mets,  the  Vice- 
Chanoellor  directed  that  service  of  the  seqiiestration  nisi  at 
his  Lordship's  house  should  be  good  service  ;  and  upon  a  sub- 
sequent motion  to  discharge  the  Vice-Chancellor  s  order,  the 
Lord  Chancellor,  Lord  Brougham,  refused  the  motion  (x). 

The  same  course  of  proceeding  in  suing  out  and  issuing  the 
sequestration  is  observed  where  it  is  sought  against  an  officer 
of  the  Court  as  in  the  case  of  peers,  yrlt^  tha  exception 
that  the  affidavit  upon  which  tha.  order  nisi  is  applied  for  must 
be  confined  to  the  service  of  the  subpcena^  there  being  no 
letter  missive  as  in  the  casa  of  a  >pasff«  a&ch  •;  w 

The  form  of  the  sequestration  isauediagamt  peemnnd  ^^ 
priviieged  persons  ia  nearly  tiae  saftna  aa  that  issued  iaitaaei 
of  contempt  by- ordinary  persons,;  with,  ibe  »9icaptioi(' that  it 
recites  the  ovder  mst»  and  the  order- for  making,  il  ahsohila. 

Hie  mamiar  of^issning  and  eacecuting'it,  aflnil  the  con- 
sequences arising  &om'it,  are  nmilar  H^-tiuMa.of  ordinary 
sequestrations,  as  detailed  in  the  ptaeeding.  Saotion^ 

By  the  statute  1  WiU.  4,  e.  36y  s.  12,  afl^  nedthig  that 
in  nmny  cases  persons  having  privilega  of  rarisament  are 
named  as  defendanta  in  suits  insdtttted  .in  Conitts  of  Bqmtj 
against  them,  either  alone  or  jointly  with- ekbei:  persona, fsr  en- 
forcing against  them  demands  and  datisa  cognmUe  in  Cotfta 
of  Eqaity,  and  that  in  some  eases  en^h  daiandants  having 
privilege  of  Parliament,  have  atood  out  to  »ths  return,  of  prooew 
of  sequestration  issued  against  theiirfor  ehforciag  appefcraiice, 
andaoch  process  of  sequeitratioo 'hath •  not i.beenr.fouad suffi- 
cient to  enforce  such  appearance,  it  is  therefore  enacted,  that 

(tt)2M.5t  K.S98. 

(x)  Vide  Attorney-general  v.  Earl  of  Stamford,  2  Dick.  744. 
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from  and  after  ihe  pa«sing  of  tli^  Act,  in  eas6  ahy  ^efen^ant  Seyiertntion. 
haying  priyflege  of  Parliament  shall  upon  a  retuni  of  prooe^ 
of  seqaestnitlon  ianred  agahul  him  for  not  putting  in  an 
appearance  to  any  original  or  otiierhiH  of  comptaiatfinsl»luted 
against  him  in  a  Court  of  Equity  Amt  enfoi^erng  discovery  mid 
relief,  or  dfscovery  atone  (as  ihe  cftsei  may  be^  neglect  to 
appear,  that  then  and  in  snch  case  such*  Court,-  upon  pvodacing 
the  Tetxrm  of  such  sequestration  tn  Court,  imiy,-  on  tftia  motion 
Of  other  application  of  the  pledntifiF  in  such  tUvAo^  «ippotet  a 
derk  in  Court  to  enter  an  appearance  for  s«eb  delindttat-io 
having  priyile^  of  Fariiamest,  and  such  proeeedings  maiy 
thereupon  be  had  in  the  cause  as  if  the  party  had  aotoaily  ap- 
peared (y). 


Of  the  Effect  of  a  Contempt  upon  the  Proceedings  in  the 
Cause. 

Besides  the  personal  and  pecuniary  inconyonienoo  lo  which  p^uty  in  con- 
a  party  subjects  himself  by  a  contempt  of  the  ordinary  pnocess  ^^"^F^  cannot 
of  the  Court,  ho  places  himself  in  Ibis  further  predieament,  cation  to  the 

•  ^l«.,  t^t  of  not  being  in  antuation  to  be  heard  in  any  appli-  ^^^ 
catioii  irhick  ha  may  be  desiioas  of  making  to  the  Court. 

Lord  CUef  Barpn  Gilbert  lays  it  down,  that  '*  upon  this 
head  it  is  to  be  observed,  bb  a  generalxule,  that  the  contemner, 
who  is  ux  contempt^  is  never  to  be  heard,  by  motion  or  other- 

'  wise,  till  he  has  cleared  his  contempt,  and  paid  the  costs  :  as, 
for  examploi  if  fae  comes  to  move  for  anything,  or  desires  any 
favour  of  the  Courts  if  the  other  side  says  or  insists  that  he 
IB  in  contempt,  though  it  is  but  an  attachment  for  want  of  an 
answ^r^  hd.ia.iuit,  entitled  to  be  heard  till  he  hath  paid  the 
oostB  (however,  small  they  are) ;  he  must  first  pay  them  lo  the 
party  or  hii  olark  In  Court»  and  produce  a  receipt  for.  them  in 
open  Cqifrt  Jbe&re  he  jeAn  be  heand. ;  aod  this  is  always  allowed 
A»' good  cause  against  h/Saring  of  the  contemner  in  any  case 

(jf)  For  tlie  process  of  taking  blfls  sons  nnder  this  Act,  vide  pott, 
pro  eonj'euo  against  privileged  per*    chap.  is. 
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CoDtemMr  pre-  whmtmwf**  («).    Upofe  thai  poneti^,  it  k  hM  thftt  wltefe 

eluded  from  i    ^       %       ^      •  --^         ^^   ^--  ^— «»*  ^k/*  ^«»  ambma*    anA  •*  m 


•Mnrcrk^imfa^  be  in  a  MtwHioa  to  aiilBe  my  gpptoHiwi  to 

tlM  Co«rt»  eiA«r  to  ««fcdoim  or  to  i^Mcri^  the  kijimcliQD 

Asd  «o  m  Aenrf  IFmiiMm  y.  OjAalfliii^(Ni(&)»  wheie  e  defenl- 

eat,  beiag  m  oentooipt  for  not  pntlaiig  m  bill  oxeamMtun 

pmrmit  to  aa  order,  to  order  to  avoid  a  eBimiitwilion^  manA 

tbe  Coort  tiait  opoa  hie  aadettoking  to  pay  to  a  creek's  tnw 

what  ehoiiid  appear  to  be  doe  to  the  plaintiff^  ell  fitrtoer  <pro- 

COM  of  oentsvpt  efaoold  be  stayed,  the  Coort  dedtoed  aahing 

aay  order  upon  the  motion,  bat  directed  tlie  ippeBont  to  dew 

hie  contempt,  and  then  more.    And  this  determination  ni  die 

Court  wae  affirmed  by  the  Houee  of  Lorde  npon  appeal. 

Cannot  move  In  ^^  manner  it  has  been  held,  that  a  mortgagee,  defend- 

for  a  reference     ant  to  a  bill  of  foredoBure,  who  is  in  contempt,  cannot  mart 

c.  90,  in  case  of  ondor  the  7  Geo.  3,  c.  20,  for  a  reference  to  the  Master  to 

foreclosure ;        inii^  gn  aocouttt  of  the  priac^pel,  interset,  Ae.  im  open  tlw 

Qor  have     mortgage  (c).     And  so  where  a  party  in  contempt  had  appM 

the  costs  of  an  for  and  obtained  the  costs  of  an  abandoned  motion  under  Lord 
m^o!^         fildon's  Older,  the  Vice-chancellor,  upon  mothm,  dbehaiH 

^e  order  (d). 
Ruie  appliea  It  is  be  observed,  however,  that  tibe  rule,  that  a  party  teiiBot 

^ee^in^  ^ihe  "^*  ****  ^^  ^**  cleared  his  contempt,  is  confined  to  proceed- 
same  cause ;  ings  in  the  same  cause,  and  that  a  party  in  contempt  for  bob- 
obedience  to  an  order  in  one  cause  will  not  he,  thereby,  pre- 
vented from  making  an  application  to  the  Court  in  anotber 
cense  relating  to  a  distinct  matter,  although  Ae  parties  to 
such  other  cause  may  be  the  same  (e). 
and  does  not  ^^  although  it  is  the  general  rule  of  the  Court  that  parties 

preTent  party  mast  dear  thdr  contempt  before  they  can  be  heaid,  yet  the 
c^ar^°fheonier  ^^^  ^^^  °^^  ^  understood  as  preventing  their  making sp- 
upon  which  he  plication  to  the  Court  to  discharge  the  order,  by  their  non- 
[o/ir^TaX.  <^^^^<^  ^  ^^^^  ^^  contempt  has  been  incurred,  on  the 

<»)  GHb.  For.  Ren.  109.     FtV/#  (e)  Hmtt  v.  WCuiagf,  II  V«». 

ace.  Vowlea  t.  Youm,  0  Vea.  171  Me. 

(a)  M'Cttllain  v.  Beale,  10  Pri.  (d)  EIl'is  v.  Walmslcy,  Uw  J. 

ISO.  18M.  00. 

(6)  «  Bfo.  P.  C.  2T«j  2  Eq.  Ca.  («)  Claikc  v.  Dew,  I  IL  &  M. 

Ab.  822,  p.  1.  103. 
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gromid  ^  irnigiihl-itj...   TkarefoTft^  \itkmi  a  doftndMMli  %a».  htipn-ventiog; 
tody  fqra  owtiBqpt^AH  J>ati  abeymgr«nF<>to'-to<p«yritt<iw»rtey,  i^^"^^^^  ^^' 

^plM  ^j(o  tii9.  <:;;Qiif|  to-dmkm^  himiK^yai  MfetBd5r,.^mi  ^^ v ' 

Uie«g«9u9d.af  ia«g9lpiniy  itt4iM>ii)«dtr/^^^^^  bmw  Hiaiu 

9«odti«M  ftb^lMDMit  o€  ibe.flui»)»  h«:WM  aDl4)i^  heAdT,  but  he  must  not 

Imt  Uie.  onder^  for  hia-rdiflobBi^e  wm  OMde,  -tlioiigffa,  *4Uii«r  mix  up  other 

the.  ctfcn wuMtaimea^  witlwit  cmim  (g).     la  «iioli  oas«0fit  i8<to  ^'pUcatioa. 

bo  obsery^,  Ih^in^aaaking  his  i^plicHlioK»  thr^paity  ki  «ni«« 

tempt  aaght  .to .  eonline  his:  moliaii.  to  ^the  <(ihj«ct/«f  getting  rM 

of  the  ordet  of  which  he  oonphujiii^  and  tha/l  if  -  ht  emtousee 

othar  jufhttenian  hi»  notice,  ha  will  not  be  allowed  ia'g& 

into  Aich  other  iqattent  till  he  hae  <Bhown  that  the  otderj 

upea  which .  hie  oooteni^t ,  Jhas  beea .  incmredy.  was*  ifregtilar. 

Upon  this  pannciple,  as  the  defendant  in  the  above  ««se,"iif 

his  apfylication  to  the  Court  to  discharge  the  ord«r  upon  which 

his  cpBleiBpt  waa  incurred,,  iacliided  in  his  notice  of  motion  tli« 

dipcharger  of  seYeral.SHbeeqiient  orders  upon  which  he  liad 

likewise  iacarce^  further* contempts.  Lord  Cotteoham  "waeiif 

Qfunion^  that  be  ought,  ii^tlie  first  instance,  to  be  Gonineil'te 

thatipa|l.af  bi4iBPtiee.iif  motion  which  asked  the  dtschfCrg«  of 

tj^  Qrder,.i)poi^  wtfich  his  first  cenlempt  was  incurred,  and  upon 

his  failure  in  inducing  the  Court  to  discharge  that  oidtev  his 

LoiBdship  #eAi«ed  ]ko  hear  the  residue  ef  the  motion  (/).  . 

It  is  al^  to  be  observed,  that  the  curcumstanoe  of  a  paieif  p^^  -^^  ^^_ 
being  ini  eqntempti  wiiV  m^t  prevent  his  being  heard  in  oppo*  tempt  may  be 
siti^m  ^  .any.  sfteciaJl  application  which  the  other  side  may  g^^j^^  JJ  ®PP^' 
make*  upon  OK^ee  duly.aieryed  upon  him.  And  where  a  phnn*  cial  application 
tiff  had  ol^aine d^  fwwi  the  VicerChancellor,  an  order  against  a  *^*°'^  ***"' 

defendant  who  was  in  contempt  for  payment  of  a  samof  amney  may  move 

into.ppuct^)tb^,XiQr4f>C)\^ncellor  allowed  him  to  more,  toiidls-  to  discharge  an 
charge  th^jt,  oi^^rs  oa  the  aground  that  it  was  a  rehearing  ef  tbe ,  ^f  appea^^^ 
original  appli^a^n  (y^« . 

We  have  .seen  be6>ce.(A),  on  the  autboritj  of.  Lord.  Chiefs  whether  party 
Baron  GiJ^b^^.^^^  ttqdyj.the.  old  practicstof  the'.C<Hu;t^'aide»»  '^  contempt  can 
fendant,  in  contempt  to  an  ordinary  attachment,  could  plead  to 

(c)  Wilson  V.  Metcalfe,  MSS.  (^)Pai!kefv,  Dawsot,  Law.  Journ'. 

1896^108,  i 
(/)  Ibid.  :      {h)  Ante,  p.  608,  609. 

VOL.   I.  U  U 
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Process  of  Conitmpi : 


Upon  Defend- 
ant's right  tu 
Demur. 


Set  at  rest  with 
rrgard  to  de- 
murrer by  new 
order; 


under  which 
defendant  is  al' 
lovved  12  days 
only  to  demur. 


Demurrer  and 
antwer  cannot 
be  filed  by 
party  in  con- 
tempt. 


tlie  bill,  or  obtain  a  dedimns  potesimiem  tOf  iake  hia  anivrer  in 
the  country ;  but  that  allt«r  a  contempt  pioaeeMed  to  an  aU 
iackment  with  prociamatians  returned^  no  commaHBonto  answer 
eottld  bo  granted,  nor  any  plea  admitted,  but  upon  amotion  ia 
Court,  and  affidavit  made  of  the  party's  inability  to  travel,  or 
other  good  matter  to  aatiafy  the  Court  reapeeting  the  delay  (A). 
And  Irom  what  haa  been  before  atated,  it  appeaia  to  have 
been  Lord  Chief  Baron  Gilbert's  opuuen  that  the  prictiee 
of  die  Court  was  to  admit  a  demurrery  as  well  as  a  plea  or 
conrniisaion,  notwithstanding  an  ordinary  attachment  had  be^ 
issued ;  but  in  Mellor  v.  Hall(t)  the  kte  Vioe-ChaaeeUor, 
Sir  J.  Leach,  decided  that  a  demurrer  ought  not  to  be  re- 
ceived after  the  first  attachment,  and  ordered  one  which 
had  been  filed,  upon  tender  of  the  costa  of  the  contempt, 
to  be  taken  off  the  file.  All  doubt,  however,  upon  this 
aubject,  with  regard  to  demurrers,  has  been  set  at  rest  hy 
Lord  Brougham's  orders,  by  which  it  is  provided  that  in  every 
cause  where  an  original  or  supplemental  bill,  or  bill  of  re- 
Tiror  shall  be  filed,  a  defendant  riiall,  after  appearance,  be 
allowed  twelve  days  only  to  demur  alone  to  any  such  bill  (A). 
By  this  order  the  period,  after  which  a  demurrer  to  the  whole 
bill  can  be  filed,  is  made  to  depend  upon  the  number  of  days 
which  have  elapsed  after  the  appearance  has  been  entered, 
and  not  upon  the  question  whether  the  party  be  in  con- 
tempt or  not;  there  is  still,  however,  a  portion  of  the  old  prac- 
tice connected  with  this  subject,  which  does  not  appear  to  be 
affected  by  the  above  order,  via.  the  right  of  a  defendaot 
ag^nst  whom  an  attachment  has  been  issued  fbr  want  of  an 
anawer  to  put  in  a  demurrer  to  part  of  the  bill;  and  answer  or 
plead  as  to  the  rest.  This,  Lord  Eldon,  alter  much  oonsidera- 
tion,  decided  he  could  not  do  (/).  Hia  Lordriiip  alao  decided, 
that,  in  such  a  case,  the  proper  course  to  be  pursued  is  to  moTe 
that  the  demurrer  and  answer  should  be  taken  off  the  file, 
and  not  to  move  that  the  demurrer  may  be  overruled  («•)• 


(h)  For.  Rom.  71;  Beame'aOrd.       (0  Cunon  «.  De   fa 
178.  Swantt.  196. 


(t)  as&s.iii. 

{k)  Oid«  ai  ]>«:.  18Sa. 


m)    Ibid.  19S.      In  Taylor*. 
^     ,  10  Vfi.  444,  hii  LonU? 
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It  i«  to  be  notiead  thai  m  a  party  is  not  considered  as  upoa  Dtfoad* 
actually  in  contempt  till  the  attachment  ia  sealed,  a  demurrer  p^^'^ll^^  ^ 
coupled  with  an  answer,  may  be  filed  at  any  time  h^iot^  that  \  *     -^ 

process  has  taken  place.  This  was  the  rule  of  the  Court  with 
regard  to  demurrers  before  the  alteration  of  practice  effected 
by  the  order  above  referred  to  («)» 

With  respect  to  the  right  of  a  defendant  in  contempt  to  PWa  maj  U 
put  in  a  plea,  or  to  obtain  a  commission  to  put  in  his  answer,  ^^ed^fter"*** 
no  alteration  has  been  made  in  the  practice,  as  stated  by  Lord  attachment. 
Chief  Baron  Gilbert,  and  before  referred  to,  so  that  a  defendant, 
who  is  only  in  contempt  to  the  first  attachment,  may  still  file 
a  plea,  or  obtain  a  common  dedimuSf  without  previous  appli- 
cation to  the  Court ;  but  after  an  attachment  with  procla-  Seeui,  after 
mations  returned,  he  must  apply  to  the  Court  to  show  that  Ji^^'f  pJJ|^ii„^. 
his  plei^  is  proper,  and  exhibit  a  proper  excuse  for  his  de-  mations  xe- 
lay  (o).     And  in  Newton  v.  Dent  (p)  Lord  Hardwicke  or-  '"'"*^  > 
dered  a  plea  of  a  former  suit  depending  which  had  had  been 
put  in  by  a  defendant,  against  whom  an  attachment  with  pro- 
clamations had  been  issued  and  returned,  to  be  discharged  for 
irregularity. 

It  is  to  be  observed,  however,  that  if,  after  being  in  contempt  but  if  oider  for 
to  an  attachment  with  proclamations  returned,  the  defendant  j°flI5^!l?J""***' 
succeeds  in  obtaining  an  order  for  time  to  answer,  or  a  commis-  put  in  a  nlem 
sion  to  take  his  answer,  he  may,  under  such  order,  put  in  a  ^P^^  ^^* 
plea  upon  oath,  although  the  order  for  time  or  the  commission 
do  not  express  that  he  is  to  answer  or  plead ;  a  plea  upon  oath, 
being  considered  as  equivalent  to  an  answer  (^).     A  plea  not  Secus,  a  plea 
upon  oath,  however,  such  as  a  pl^a  of  outlawry,  cannot  be  put  ^  "^°  ^  ' 
in  under  such  an  order  (r). 

appears  to  have  decided  that  a  de-        (n)  E.  T.  Comp.  v.  Henchman,  S 

muner  beiog  coupled  with  an  answer  Bid.  C.  C.  873 ;  Sowerby  «.  Warder, 

could  not  be  Uken  off  the  file  or  over*  8  Cox.  268. 

ruled,  but  shoald  be  expunged  ;  but        (o)  Gilb.  Form.  Rom.  71. 

the  practice  of  the  Court  appears  to        ( p )    1   Dick.  2S4.    Vide  ^Ham 

have  undergone  an  alteration  in  this  Lloyd  v.  Gunter,  1  Vem.  276, 

has  no  security  as  to  the  propriety  '        * 

with  which  the  first  answer  is  sworn.        (r)  Philips  v.  Gibbons,  I V   &  B. 

Vids  Edwaids  0.  M'Leay,  2  V.  &  B.    184. 

266. 

U  U  2 
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Process  of  Contempt  j 


CoDtempta  may 
be  cleared 

by  performing 
the  act,  and 
paying  the  costs. 

Where  process 
has  not  been 
executed. 


Tender  of  costs, 
where  they  are 
not  ascertained. 


If  costs  ac- 
cepted, no  order 
necessary. 
Secut,  if  nut 
accepted. 


Where  proceu 
has  been  exe- 
cuted. 


Sect.  XI. 
In  what  manner  Contempts  in  Process  may  be  cleared,  waived 
or  discharged. 

Ak  ordinary  contempt  in  process,  «8  it  is  a  matter  merely 
between  the  parties,  may  be  cleared  by  the  contemaor  doing 
the  act,  by  the  non-performance  of  which  the  contempt  vu 
incurred,  and  paying  to  the  other  party  the  costs  he  has  occa- 
sioned by  his  contumacy. 

Where  process  has  been  issued  against  a  defendant  in  con- 
tempt for  want  of  appearance  or  answer,  bat  has  not  Wn 
executed,  the  defendant  should  enter  his  appearance  or  put 
in  his  answer,  and  pay  or  tender  to  the  plaintiff's  clerk  in 
Court  the  costs  of  the  contempt,  if  the  amount  of  such  ooits 
can  be  liquidated,  as  in  the  case  of  an  attachment,  an  attedi- 
ment  with  proclamations  and  commission  of  rebeUkm.  If  the 
amount  of  the  costs  cannot  be  ascertained,  as  ia  cases  where 
the  defendant  has  been  brought  up  by  the  messenger,  haheui 
corpus,  or  serjeant-at-arms,  or  upon  a  sequestration,  he  should 
tender  such  a  sum  as  will  cover  their  probable  amount  (r). 

If  the  plaintiff's  clerk  in  Court  accepts  the  costs  so  ten- 
dered, it  will  be  at  the  plaintiff's  own  risk,  if  he  afterwards 
puts  the  process  into  execution.  If  the  plaintiff's  clerk  in 
Court  refuses  to  accept  the  costs  when  tendered,  it  is  neces- 
sary, in  order  that  the  defendant  may  be  discharged  from  his 
contempt,  that  he  should  obtain  an  order  for  that  purpose, 
otherwise  the  contempt  will  continue.  An  prder  of  this  na- 
ture is  made  as  of  course  upon  the  Six  Clerks*' certificate  of 
the  defendant's  appearance  or  answer,  and  of  thci  payment  or 
tender  of  the  plaintiff's  costs  of  the  contempt  («). 

Where  the  process  has  been  carried  into  effect,  and  the  de- 
fendant is  in  actual  custody,  he  cannot  be  discharged  without 
an  order,  to  be  obtained  in  a  similar  manner  either  upon  mo- 
tion or  petition. 

(r)  Broughton  «.  Martyn,  4  Bro.    121 ;  Gray  v.  Campbell,  1  R.  &  M. 
32»;Edmonionv.Htyton,aVouDg. 


C.  C.  206< 
(t)  Green  v.  Thomson,  1  S.  &  S. 


&C.  S. 
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It  is  to  be  observed,  that  where  process  of  contempt  has      Ofcleaiioi^ 

been  issued  against  a  defendant  for  want  of  an  answer,  he  is      Contempt. 

entitled  to  be  discharged  from  his  contempt  immediately  upon  Dgfgnj«nj 

his  putting  in  an  answer,  and  paying  or  tendering  the  costs  be  discharjzed 

of  his  contempt  (/);  and  the  Court  wUl  not  detain  him  in  J[^;^P"''*"«  *° 

custody  till  the  sufficiency  of  his  answer  has  been  decided 

opoA  {u)f  unless  he  has  already  put  in  three  answers  which 

have  been  reported  insufficient.     And  even  where  an  answer  —  and  cannot 

had  actually  been  referred  for  insufficiency,  the  Court,  upon  ^p^rt  u^  iu 

tender  of  the  costs,  made  an  order  for  the  defendant's  dia-  suiBcieDcy. 

charge,  pending  the  reference  (x).     An  order  of  this  nature 

may  be  obtained  by  motion,  ex  parte^  upon  production  of  the 

Six  Clerks'  certificate  of  answer  filed,  and  of  the  tender  of 

costs.  If,  however,  the  plaintiff  takes  exceptions  to  the  answer,  If  aoiwer  insuf- 

and  the  answer  is  reported  insufficient,  he  will  be  entitled  to  ^cicm  process 

»  /  ,         .    ,   ^     «.^   V  ,       .       may  be  resumed, 

renime  the  process  of  contempt  where  it  left  off  (y)  ;  and  so  he 

will  where  the  defendant  submits  to  answer  the  excepti<ms  (z). 

According  to  the  old  practice,  however,  this  could  not  be  done  and  acceptance 
where  the  plaintiff  or  his  solicitor  had  accepted  the  costs  of  pi^t-ffJJ  n^ 
the  contempt^  as  such  acceptance  was  considered  as  a  waiver  waiver. 
of  the  contempt  on  the  part  of  the  plaintiff,  and  he  could  not 
afterwards  take  up  the  process,  but  was  obliged  to  begin  de 
novo  (a).     But  as  this  course  appeared ,  to  the  commissioners 
for  inquiring  into  the  practice  of  the  Court,  to  be  directly  at 
variance  with  an  order,  made  in  the  time  of  Lord  Notting- 
ham (6),  (by  which  it  was  ordered  that  in  cases  of  this  de- 

(0  Under  the  old  practice  the  (!e-  (u)  Dupont  v.  Ward,  1  Dick.  1S3 ; 

fendant    might  be  discharged  after  Child  v.  Brabaon,  1  Ves.  110. 

three  insufficient  answers,  upon  put-  ^1)  Boehm  v.  DeTastet,  1  Ves.  & 

tin^  in  a  fourth  answer.    Bailey  v.  B.  S24;  Gray  v.  Campbell,  1  R.& 

Bailey,  11  Ves.  161 ;  Faiquharson  M.  523. 

V.  Balfour,  1  S.  &  S.  72;  1  Turn.  (y)  Anon  2  P.  Wms.48i  ;  ibid. 

&  R.  184.    Bot  upon  the  fourth  an-  Wallop  v.  Brown,  4  Bro.  C.  C.  212 ; 

awer  being  re^iorted  insufficient,  inter-  Bromneld   v.  Cbichester,    1    Dick, 

rogatories  might  be  exhibited  for  his  379  ;  Bailey  t;.  Bailey,  11  Ves.  151 ; 

examination  before  a  Master,  and  the  Boehm  p.  De  Tastet,  1  V.  &  B.  324 ; 

defandant  was  onknd  lo  stand  com-  Coulson  o.  Graham,  1  V.  &  B.  SIK 

roitted  till  he  had  answered  the  inter-  (s)  Waters  v.  Taylor,  16  Ves.  417. 

rogatories ;  but  now  iie  can  only  be  (a)  Haistwell  v,  Grainger,  1  £q. 

discharged  from  custody  upon  the  Ca.  ab.  851 ;  Anon.2  P.  Wros.481 ; 

third  answer;   if  that  answer  is  re-  Hill  v.  Turner,  2  Ves.  &  B.  372. 

ported  insufficient  he  must  be  exa-  (6)  A.D.  1746;  Bcames'  Order, 

mined  up»on  interrogatories,  and  com-  240. 
mitted  till  he  has  answered  them. 
Ord.  1828;  Old.  10. 

u  u  3 
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Process  of  Contempt : 


Waivtr  <»f 

Contempt* 


Sicui,  where  a 
defendant  has 
been  discharged 
upon  promise 
to  pat  in  a  full 
answer. 


scription,  where  frivolous  pr  insafficient  answers  were  pat  In, 
and  any  former  pro<;es8  of  contempt  sliould  have  issned  against 
the  defendant  for  want  of  appearing  or  answering^,  th^  phiintiff 
might  resort  to  such  process  of  contempt,  and  proceed  there- 
upon, notwithBtandii^  the  costs  of  such  former  process  were 
paid  on  the  coming  in  of  such  insufficient  or  frivolous  answer, 
&c.)(c)j  and  as  it. was  held  by  the  commis$ioner8,  that  as  it 
must  occasion  delay  to  an  innocent  party,  to  compel  him 
to  begin  the  process  de  novo,  and  that  the  circumstance  of  his 
accepting  those  costs,  which  the  rule  of  the  Court  gave  him, 
was  anything  but  a  satisfactory  reason  why  he  should  be 
actually  punished  by  being  put  to  the  inconvenience  of  com- 
mencing his  process  again,  it  seemed  expedient  to  them  to 
recommend  the  revival  of  the  order  of  1676,  so  that  the 
p)ainti£f  might  resume  the  process  where  he  left  off,  in  cases 
where  he  should  have  occasion  again  to  reaort  to  it  in  con- 
sequence of  the  answer  proving  insufficient  (d).  A  propo- 
aition  to  this  effect  was  accordingly  introduced  into  their  re- 
port {e^i-in  pursuance  of  which  the  IMth  of  Lord  liyndhnnt's 
orders  was  framed,  by  which  it  was  provided  "  that  where 
a  defendant  in  contempt,  for  want  of  answer,  obtains  upon 
filing  his  answer  the  common  order  to  be  discharged  as  to 
his  contempt,  on  payment  or  tender  of  the  costs  thereof,  or 
the  plaintiff  accepts  the  costs  without  Order,  he  shall  not 
by  such  acceptance  be  compelled,  in  the  event  of  the  an- 
swer being  insufficient,  to  recommence  the  process  of  con- 
tempt against  the  defendant,  but  shall  be  at  liberty  to  take 
up  the  process  at  the  point  to  which  he  had  before  pro- 
ceeded" (/). 

If  a  defendant  is  in  eustody,  and  the  plaintiff  permits  him 
to  be  discharged  on  payment  of  the  costs  of  the  contempt, 
upon  his  promising  to  put  in  an  answer,  and  no  answer  is  pat 
in,  the  plaintiff  must  proceed  by  a  new  attachment,  to  sanctioQ 
which  a  previous  order  appears  to  be  necessary  (^^. 


(e)  This  order  was  in  conforxi^ly 
with  a  previous  decision  of  his  Lonf* 
ship  while  Lord  Keeper.  Antm,  1 
Cb.  Ca.  238,  fride  etiam,  Curs.  Can. 
226  i  2Kelynge,5n. 


(d)  Chan.  Hep.  £spl.  paper  80. 

(c)  Ibid.  prop.  30. 

(/)  1IU&M.T73. 

(i)  Anon.    1  Tun.  ^  V.  117. 
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But  alUiough  a  plaintiff  doea  not  now,  by  accepting  the      Waivar  of 
costs,  from  a  defendant  upon  his  putting  in  an  answer,  forfeit      Coateaiptrf 
his  right  to  reconunence  the  process  of  contempt  at  the  point  Waim  of 
where  it  left  off;  jet  if,  after  answer  put  in,  he  accepts  the  contempt, 
answer,  or  takes  a  step  in  the  cause,  he  waives  the  con-  After  insuffi* 
tempt,  and  cannot  renew  the  process  or  take  any  other  advan-  ^'•"^^  sMwer- 
tage  of  it.     Thus,  if  a  plaintiff  mores  upon  an  admission  in  the  By  aecepting 
answer  he  waives  the  contempt  (A);  and  so  where  a  messenger  '^'*'^«'  answer 
had  been  ordered  upon  a  cepi  corpiis,  and  in  the  meantime  the 
defendant  filed  his  answer,  which  the  plaintiff  accepted,  and 
then  applied  for  his  costs  by  motion,  it  was  held  that  the  ac- 
ceptance of  the  answer  precluded  him  from  his  right  to  costs  (t). 
And  so  where  a  defendant  who  was  m  contempt  put  in  an  answer  or  bj  tAktg 
without  paying  or  tendering  the  costs,  and  the  plaintiff  replied  ^"Jj^  *** 
to  the  answer,  but  did  not  proceed  with  the  cause  for  three 
terms,  whereupon  the  defendant  moved  to  dismiss  (he  bill 
for  want  of  prosecution;  upon  the  plaintiff's  objecting  that  the 
defendant  could  not  make  the  motion,  in  consequence  of  his 
being  still  in  contempt,  Lord  Eldon  held  that  the  contempt 
was  gone,  and  that  the  defendant  was  in  a  situation  to  make 
the  motion  (J). 

In  that  case  another  question  was  raised  whether  the  pldn-  Acceptance  of 
tiff,  by  accepting  the  answer,  had  lost  his  right  to  the  costs  ^'^«'  answer, 
of  the  contempt;  but  Lord  Eldon,  on  the  authority  of  the  Re-  of  right  to 
gister,  held  that  by  accepting  the  answer  the  plaintiff  had  ^^^i 
not  given  up  his  right  to  the  costs,  a^  costs  in  the  causey  but 
had  only  waived  his  right  to  enforce  them  by  means  of  the 
process  of  contempt  {k).    It  is  to  be  observed  that  it  is  only  as 
costs  in  the  cause  that  such  costs  can  afterwards  be  enforced,  but  thej  can 
and  that  where  a  defendant  in  contempt  for  want  of  an  answer  ^  costsln  the 
had  put  in  three  insufficient  answers,  and  pending  a  reference  cause, 
of  the  fourth,  put  in  a  fifth  answer,  which  was  accepted  by 
the  plaintiff,  upon  which  a  motion  was  made  that  the  de- 
fendant might  pay  the  costs  of  the  contempt,  and  of  the  four 

(K)  Hoddns  t.  Lloyd,  1  S.  &  S.  O)  Anon.  15 ;  Ves.  174. 

893.  ikS  Vide  <ttam,  Smith  v,  Blofield, 

(0  Smith  V.  Blofield,  S  V.  &  B.  S  V.  &  B.  100. 
100. 

V  V  A 
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Process  of  Contempt: 


Waiver  of 
Contempt. 

V- ^ » 

What  is  COD- 
sidcred  as  ac- 
ceptance of  an 
answer* 


Amending  bill 
a  waiver  of 
contempt. 


Seem,  under  1 
W.  4.  c.  S6. 
Rule  10. 


or  after 

exceptions  al- 
lowed. 


Filing  a  crosa 
bill  no  waiver 
of  coutempt. 


insufficient  answers,  Sir  Thomas  Plumer,  V.C.,  held  that  h« 
could  not  accede  to  the  motion  (/). 

With  respect  to  what  maj  be  considered  as  such  an  accept- 
ance of  an  answer  as  will  walre  a  contempt,  it  appears  that  if 
the  plaintiff  takes  an  office  copy  of  the  answer  he  will  be  held 
to  have  accepted  the  answer  (m),  unless  it  be  an  answer  cou- 
pled with  a  demurrer,  in  which  case  the  act  of  the  plaintiff  in 
'taking  an  office  copy  will  not  be  a  wairer  of  the  objection,  as 
it  is  the  only  mode  in  which  he  can  ascertain  whether  tike 
writing  is  an  answer  or  not  (n). 

The  aboTe  cases  proceed  upon  the  general  principle  that  the 
taking  of  any  step  in  a  cause  against  a  party  in  contempt  is 
a  waiver  of  that  contempt  by  the  party  taking  such  step.  For 
this  purpose  it  has  also,  as  we  have  seen,  been  held  tkat  reply- 
ing to  an  answer  is  a  waiver  of  a  contempt,  and  so  is  the  act  of 
amending  the  bill  (except  in  cases  where  the  defendant  is  in  ac^ 
tual  custody,  in  which  cases,  as  has  been  stated,  amendments 
may  be  made  under  the  1  W.  4,  c.  36,  s.  15,  rule  10  (p); 
or  where  the  amendment  is  made,  after  exceptions  allowed, 
under  an  order  for  that  purpose  requiring  the  defendant  to 
answer  the  amendment  and  exceptions  at  the  same  time)  (9). 

An  order  to  discharge  a  defendant  in  custody  for  a  con* 
tempt,  upon  the  plaintiff's  amending  his  bill,  where  the  amend- 
ment is  not  made  under  the  1  W.  4,  c.  36,  may  be  obtained 
ex  parte f  and  without  payment  of  costs  {/). 

It  is  to  be  observed  that  the  step  taken  must,  in  order  to  have 
the  effect  of  a  waiver  of  the  contempt,  be  in  the  cause  itself 
in  which  the  contempt  has  been  incurred ;  therefore,  where  a 
plaintiff  was  in  contempt  for  non-payment  of  some  costs,  the 
filing  of  a  cross  bill  by  the  defendant  was  held  not  to  be  a  waiver 


(0  Const.  V.  Eben,  1  Mad.  681. 
In  the  marginal  note  of  this  case  it 
IB  said  that  it  seems  the  plaintiff  loses 
his  costs.  This  must  be  incorrect,  as 
the  result  of  the  case  is  merely  that 
he  cannot  enforce  the  costs  in  ques- 
tion before  the  hearing,  when  they 
must  be  considered  as  costs  in  the 
cause.  It  is  stated,  however,  in  a 
recent  publication  upon  the  practice 
of  the  Court,  that  according  to  the 
settled  practice  in  the  taxation  of 
rotts  the  costs  of  the  contempt,  even 


where  there  is  a  decree  for  the  plain- 
tiff with  costs,  win  not  be  allowed 
him  as  costs  in  (he  cause.  rW# 
1  Smith,  131. 

(m)  Sidgter«.Tyte.  11  Ves.  SOi; 
Landars  v.  Allen,  6  Sim.  619  • 

(n)  Cunoo  v.  De  la  Zoodi.  1 
Swanst.  185. 

(p)  iifU«,S83. 

(q)  Ante,  628. 

(r)  Gray  v.  CampbeU,  1  IL&M. 
12s ;  Ball  9.  £tches,  ibid.  >». 
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of  th6  contempt  by  the  defendfint,  so  as  io  permit  the  plaintHF    Diicharge  of, 
to  make  a  motion  in  his  own  cause  (#).  for  Inegularity. 

Where  any  of  the  processes  of  contempt  before  xefened  to  May  bedU- 
have  been  irregularly  issued,  the  defendant  should,  by  motion  iVr^^^rUy, 
or  petition,  apply  to  the  Court  to  set  them  aside  or  discharge  by  motion  or 
them  with  costs  ;  and  we  have  seen  that  the  droumstance  of  P®^"°"- 
his  being  in  contempt  will  not  preclude  bia  making  such  an 
application  (0. 

An  application  of  this  nature*  should  be  supported  by  affi-  Supported  by 
dayito  of  the  circumstances  (to  which  the  plaintiflF  may,  if  he  •®^***^ 
pleases,  £le  affidaTits  in  answer)  and  the  Court  will  frequently 
decide  the  matter  upon  hearing  the  application  and  afl5davit8(M)- 
The  regular  course,  however,  where  the  Court  entertaitas  a 
doubt  upon  the  subject,  is  to  direct  a  reference  to  the  Master  Reference  to  the 
to  inquire  inte  the  regularity  of  the  proceeding  (r),  in  order  Master. 
that  the  question  may  be  formally  debated  upon  exceptidns  to 
the  Master's  report,  which,  it  appears,  may  be  taken  for  the 
purpose  of  obtaining  the  opinion  of  the  Court  upon  the  pro- 
priety of  the  Master's  decision  (u;). 

It  seems  that  where  a  party  is  in  actual  custody,  and  a  Where  defeod- 
reference  of  this  nature  is  directed,  the  Court  has,  upon  his  ^^*"  '^^^ 
presenting  a  petition  to  that  effect,  permitted  him  in  the  mean- 
time to  be  discharged,  upon  his  giving  security  to  appear  and 
abide  the  order  of  the  Court  (or). 

It  is  to  be  observed  that  the  Court  will  not  permit  the  regu-   InjuDction  to 
larity  of  its  process  to  be  decided  upon  by  any  other  tribunal  (y ),  res^"*  ^^^ 
and  therefore  in  Frowd  v.  Lawrence  (z),  where  a  defendant  who  contempts  ir- 
had  been  taken  into  custody  upon  an  attechment  which  was  regularly  issued. 
irregularly  issued,  obtained  an  order  to  discharge  the  attach- 
ment with  costs,  and  afterwards  commenced  an  action,  against 
the  plaintiff  and  the  sheriff,  for    false  imprisonment,   and 
another  action  against  the  plaintiff  for  maliciously  suing  out 
the  attachment,  Lord  Eldon,  upon  the  authority  of  Bailey 

(j)  Gompertz  v.  Best,  1  Young  &  (»)  James  •.  Philips.  2  P.  Wms. 

C.  619.  657;  Cur2on  v.  De    la    Zouch,   1 

(O  ^«'«.  6«fl.  Swansl.  185. 

(u)  In  such  cases  the  Court  fre-  (w)  Broomhead  o.  Smith,  8  Ves. 

quently  applies  to  the  Registrar,  or  357. 

to  the  Six  Clerks,  or  clerks  i^i  Court  («)  Ibid. 

for  their  opinion  upon  the  point,  and  (y)  Holt  v.  Holt,  2  P.  Wms.  637. 

acts  upon  their  opinion.  (s)  1  J.  &  W.  655. 
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Process  of  Cdniempi  i 


Diichaiga  qU 
for  Irregultrity. 


Motion  to  dis- 
charge process 
for  irregularity 
must  be  made 
before  com- 
pliance. 


t,  Devereux  (a),  and  ilfoy  v.  Hook  (b}^  madenn  order  Ur  tn 
injunction  to  restrain  the  defendant  from  proceeding  with  his 
actions  at  law ;  his  Lordship,  however,  held  that  hj  such  an 
injnnction  the  Court  does  not  intend  that  the  pervims  con- 
cerned in  issuing  the  attachment)  are  not  to  make  the  party 
Batiafaction  ;  but  onlj  that  it  should  not  be  done  by  an  action 
at  law,  because  'Mt  is  iropossiMe,  from  the  nature  of  the  thing, 
that  they  can  try  the  regularity  of  an  attachment  in  a  conrt  of 
law ;"  his  Lordship  therefore  ordered  that  the  injunction  should 
be  without  prejudice  to  any  application  that  the  defendant 
might  be  adrised  to  make  for  c<mipensation  or  the  costs  of 
law.  The  same  principle  was  afterwards  acted  upon  by  Lord 
Lyndhurst,  ex  parte  Clarke  (c)« 

It  is  to  be  remarked  that  in  Holt  v.  Holt{d\  (where  the  irre- 
gularity in  the  process  had  been  occasioned  by  one  of  the  Re- 
gistrars of  the  Court  not  entering  the  attachment,  although  he 
or  his  agent  had  received  the  usual  fee  for  so  doing,)  the  Court 
ordered  the  Master  to  tax  the  defendant's  costs  out  of  pocket, 
and  directed  that  they  should  be  paid  by  the  plaintiff,  who  was 
reported  to  have  been  guilty  of  the  irregnlarity,  but  that  (hey 
should  be  paid  over  to  the  plaintiff  by  the  Registrar ;  after  this 
the  Registrar  died,  and  the  costs  having  been  taxed  at  58  L  tiie 
matter  came  on  again  upon  petition,  when  the  administratrix  of 
the  Registrar  offered  to  pay  the  amount  out  of  his  assets,  the 
Court  being  of  opinion  that  as  the  Registrar  had  received  his  fee, 
his  omitting  to  ehter  the  attachment  wais  a  breach  of  cmtract 
and  not  a  mere  personal  neglect ;  but  as  the  Court  would  not 
allow  such  a  matter  to  be  examined  by  any  ether  Court  in  an 
action,  it  made  an  order,  in  a  summary  way,  for  payment,  by 
the  administratrix,  out  of  the  Registrar's  assets,  and  there  be- 
ing no  one  in  Court  to  admit  assets  for  her,  it  was  ordered 
that  she  should  be  examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularir^,  be 
must  make  his  application  before  he  complies  with  it,  other- 
wise he  will  be  considered  as  waiving  the  irregularity  (e), 
thus  where  a  defendant  has   been  taken  upon  process   of 


(a)  1  Vera.  969. 
(ft)  1  Dick.  619. 


(ft)  1  Di< 
Cc)  1  M 
(rf)  Vbi 


h  K,  663. 

ntpro. 


(0  Anon.  8  Atlu  567;  Floyd  r. 
Kangle,  S  Atk.  569;  Bound  r.  Wellf. 
8  Mad.  434  i  Robinsoa  v.  N»h,  I 
AniL  76. 
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c<niteinpt  for  non-appeaftmcey  he  mnflt  not  enter  hb  appear-    Duchaw  of, 

|,  ^f^  ,  rr  for  Irregularity 

ance  in  the  ordinary  way,  otherwise  hn  appearlmce  wiu  cure    , Z,      ^j 

the  defect. 

But  although  a  defendant,  against  whom  an  attachment  But  where  it  is 
has  been  issued  for  a  contempt  by  not  appearing,  most  not,  if  J^jM^^the^ 
he  means  to  object  to  the  service  of  the  tubfiiotnay  put  in  his  defendant  must 
appearance  in  the  usual  way,  he  must  nevertheless  submit  ^n^'J^h^i^^' 
himself  to  the  jurisdiction  of  the  Court  in  such  a  manner  that,  Registrar, 
if  his  olgection  is  held  invalid,  the  plaintiff  shall  not  be  de- 
prived of  the  benefit  of  his  process  ;  the  Court  therefore  re- 
quires that  before  moving  to  discharge  the  attachment,  he 
should  enter  his  appearance  with  the  Register^  the  effect  of 
which  is  to  enable  the  plaintiff,  in  case  the  Court  should  de- 
cide that  the  process  has  been  regularly  issued,  to  send  the 
seijeant-at-arms  at  once  against  him  without  any  intervening 
proceeding  (/), 

It  is  to  be  observed  that  a  subsequent  appearance  by  a  party,  Appearance 
cannot  be  construed  to  have  relation  back,  so  as  to  bring  him  ^f^^^Q^^ 
into  contempt  for  disobeying  a  writ  or  other  process  issued  before  or  former 
his  waiver  of  the  informality  had  made  the  process  valid  against  P'^^^* 
him,  and  therefore  where  an  attachment  was  issued  against  a 
defendant  for  non-appearance  to  a  subpcena  which  had  been 
issued  against  him,  and  in  which  he  was  described  in  a  wrong 
name,  it  was  held  by  the  Court  of  Exchequer  that  his  ap- 
pearance for  the  purpose  of  discharging  the  attachment  would 
not  relate  back  so  as  to  cure  the  defect  in  the  $ubpcBna,  and 
bring  him  into  contempt  for  not  appearing  in  time  (^). 

It  should  be  noticed  also  that  the  principle  of  waiver  applies  Compliance 
only  to  an  irregular  and  not  to  an  erroneous  order,  and  therefore  J[,g  o°W»ctIjT* 
where  an  order  had  been  made  that  service  of  a  suhpcena  upon  to  an  irregular 
the  attorney  should  be  good  service,  and  the  subpcena  was 
accordingly   served,    upon    which  the  attorney   entered  an 
appearance ;  but  it  was  found,  afterwards,  that  the  affidavit  upon  Seeut  to  an 
which  the  order  for  substituted  service  had  been  made  was  ^^^^ 
insufficient,  whereupon  the  defendant  moved  to  set  aside  that 
order  and  all  the  subsequent  proceedings,  the  Vice-Chancellor, 
Sir  J.  Leach,  made  the  order,  on  the  ground  that  tl^  original 

(/)  Vid4  pott,  chap.  X,  (g)  Robinsoa  v.  Na&h.  I  AnsU  76. 
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Discharge  of, 
for  Irregularity 


order  was  erroneous  and  ntft  irregular,  and  that  being  er- 
roneous the  defect  was  not  cured  by  the  subsequent  appear- 
ance of  the  party  to  the  subpoena  (h). 


Alteratioos  io 
practice  by  1 W, 
4,c.36. 


Warden  of  the 
Fleet  to  keep  a 
register  of  per- 
sons committed 
for  contempt. 


And  to  make 
quarterly  re- 
ports. 


Rules  as  to 
prisoners  in  cus- 
tody. 


Sect.  XIL 

Rules  to  be  observed  under  the  1  M^ilL  4,  c.  36,  with  regard 
to  Prisoners  in  Custody. 

As  many  important  alterations  have  been  introduced  into 
the  practice  with  regard  to  prisoners  in  actual  custody  for 
contempts  in  not  obeying  the  process  of  the  Court  by  the  stat- 
1  W.  4,  c.  36,  commonly  called  Sir  Edward  Sugden's  Act, 
it  is  conceived  that  a  succinct  statement  of  the  provisions  of 
that  Act,  as  far  as  they  relate  to  prisoners,  will  not  be  inappro- 
priate in  this  place* 

The  first  section  of  the  Act  which  is  applicable  to  this  sub- 
ject, is  the  second,  by  which  it  is  enacted  that  the  Warden  of 
the  Fleet  prison  shall  keep  a  register  of  the  names  of  all  per- 
sons committed  by  Courts  of  Equity  for  contempts,  stating 
the  days  and  grounds  of  their  several  commitments,  and  the 
dates  of  the  respective  discharges,  and  shall  on  the  twentieth 
days  of  the  months  of  January,  April,  July  and  October  in 
each  year,  make  a  report  to  the  Lord  Chancellor  of  the  names 
and  descriptions  of  such  prisoners  in  his  custody  on  each  of 
such  days  respectively,  with  the  causes  and  dates  of  their 
respective  commitments. 

The  next  nine  sections  of  the  Act  re-enact  (with  some  slight 
modifications)  the  clauses  5  Geo.  2,  c.  25,  as  to  taking  bills 
pro  confesso  against  defendants  who  abscond,  &c.  which  the 
first  section  had  repealed,  and  the  twelfth,  thirteenth  and  four- 
teenth sections  re-enact  the  substance  of  the  45  Geo.  3,  c.  124, 
which  authorized  the  putting  in  appearances  for  defendants 
having  privilege  of  Parliament,  and  made  provision  for  taking 


(A)  Levi  V.  Ward,  1  S.  &  S.  834. 
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the  bill  pro  confesso  ag^aingt  them.   Then  follows  the  fifteenth  Within  what 
section,  which  provides  certain  rules  and  regulations  for  the    be"brougit'up. 

purpose  of  remedying  the  praotioa  of  Courts  of  Equity,  in   * v ' 

regard  to  process  of  contempt  and  the  taking  bills  pro 
confessOf  and  which  it  is  directed  are  to  become  orders  and 
regulations  of  the  Court  oi  Chmwery,  and  to  be  observed  and 
enforced  in  and  by  the  said  Court. 

The  first  four  of  these  rules  relate  to  the  shortening  of  the 
process,  which  is  to  be  gone  through  before  a  plaintiff  can  be 
in  a  situation  to  take  the  bill  pro  confesso^  and  will  be  ex- 
plained  in  the  neiCt  chapter.    The  fifth  rule,  which   more   By  6th  rule, 
immediately  relates   to  the  subject  of  the  present  section,   g^"^*^°\'" 
directs,  that  where  a  defendant  under  process  of  contempt  for   be  brought 
not  appearing  or  not  answering,  is  actually  in  gaol  or  prison,  ^^^  vntiun 
and  shall  not  have  been  sooner  brought  to  the  bar  to  answer  thirty  dtys,  &c. 
his  contempt,  the  plaintiff,  if  the  contempt  be  not  sooner  2Jg7^?cUy» 
cleared,  must  bring  the  defendant  to  the  bar  of  the  Court  by  of  the  ensuing 
fiabeas  corpus  within  thirty  days  from  the  time  of  his  being  ^^^e  wilTbe 
actually  in  custody,  or  from  the  time  of  his  being  charged  with  dischai^. 
the  contempt,  (unless  the  last  of  such  thirty  days  shall  happen 
to  be  out  of  Term,  in  which  case  the  defendant  must  be 
brought  to  the  bar  within  the  first  four  days  of  the  ensuing 
Term),  otherwise  the  sheriff,  gaoler,  &c.  in  whose  custody 
the  defendant  is,  must  discharge  him  out  of  custody,  without 
payment  by  him  of  the  costs  of  the  contempt,  which  are  to  be 
payable  by  the  party  on  whose  behalf  the  process  issued. 

By  the  same  rule  similar  provision  is  made  for  bringing  Knls  where  ke 
the  defendant  to  the  bar  within  a  certain  period,  in  cases  "^eawMwo^ 
where  he  has  not  been  committed  to  gaol,  but  has  been  taken  lerjeanuat- 
into  custody  by  a  messenger  or  by  the  serjeant-at-arms  (i).        *""* 

The  olyect  of  introducing  this  rule  into  the  Act  was,  as  has  ?J^^!^°'  ^^^ 
been  befiore  observed,  to  remedy  the  evil,  which  was  too  often 
felt,  in  consequence  of  a  plaintiff  having  it  in  his  power  to  take 
a  party,  upon  pxocesa  of  contempt,  and  lodge  him  in  gaol 
without  there  being  any  obligation  upon  the  person  sending  him 
there  ever  afterwards  to  take  the  slightest  notice  of  him  {k). 

Under  the  above  rule,  therefore,  the  plaintiff  must,  if  he 

(t)  Vide  antt,  604. 636.  (k)  Jemmett,  8. 
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la  Ca«es  of 
PoTCTty. 


6th  nile  as  to 
putting  ID  an- 
swer without 
expense. 


If  defendant 
make  oath  in 
Court  that  he 
is  unable,  by 
reason  of  pover- 
ty, to  employ  a 
solicitor,  the 
Court  may  refer 
it  to  the  Master 
to  inquire,  &c. 


Masters  to  ex- 
amine defend- 
ant upon  o«tb* 


wiahes  to  detaia  a  prisoner  in  enatodj  for  any  of  the  purposes 
for  which  such  detainer  is  allowed ,  bring  him  np  to  the  bar 
of  the  Court  within  the  time  thereby  limited,  or  else  he  will 
lose  the  benefit  of  the  process,  and  moreorer  he  liahle  to  pay 
all  the  costs  which  have  been  incurred  by  it. 

The  Act  having  providi^d  frnthe  defendant  being  brought  to 
the  bar  of  the  Court  within  a  certain  period  after  his  arrest,  next 
proceeds  to  make  provision  for  enabling  him  to  put  in  an 
answer  to  the  bill  without  expense,  in  oases  where  he  ii 
unable  from  poverty  to  bear  the  expense  of  so  doing.  For 
this  purpose,  the  sixth  rule  directs,  that  if  a  d^endant  upon 
being  brought  before  the  Court  upon  an  ktibecu  corpus,  shall 
make  oath  (which  shall  be  administered  to  him  by  the  Regis- 
trar, and  he  is  to  be  examined  in  open  Court),  that  he  if 
unable,  by  reason  of  poverty,  to  employ  a  solicitor  to  put  iii 
his  answer,  the  Court  must,  thereupon,  refer  it  to  a  Master 
in  rotation  to  inquire  into  the  truth  of  that  allegation,  and  to 
report  thereon  to  the  Court  forthwith,  and  thereupon  the  Court 
may  make  such  order  as  upon  other  reports  of  the  like  nattue 
under  the  provisions  thereinafter  contained ;  that  is^  the 
Court  may  assigpn  a  solicitor  and  counsel  for  putting  in 
his  answer,  and  defending  him  in  fortnd  pauperis  (m) ;  it 
may  also  direct  that  such  prisoner,  having  previously  done 
such  acts  as  the  Court  shall  direct,  may  be  discharged  out  of 
custody  (n). 

It  is  to  hie  noticed  here,  although  scHnewhai  out  of  its  place^ 
that  by  the  eighth  rule,  which  will  be  presently  referred  to, 
the  Master  to  whom  the  case  of  any  prisoner  is  refeived  bj 
the  Court,  is  empowers^  to  examine  the  prisoner,  and  all  other 
persons  whom  he  may  think  proper  to  examine,  upon  oath, 
which  he  is  thereby  authorized  to  administer,  and  he  mayalio 
cause  any  officer,  clerks  or  ministers  of  any  Covvfes  of  Lsv 
or  Equity,  to  bring  and  produce  befiaDS  hia^  upon  oath,  a>J 
records,  orders,  books,  papers  or  other  writsagSf  belongng  t» 
the  said  Courts,  or  to  any  of  the  officers  within  the  same, 
as  such  officers. 


(m)  Jemmett,  67  h, 

(n)  Ibid.  It  is  U>  besbisrfed  that 


the  above  seetiott  amliesooly  to  tbi»e 
cases  in  which  is  d^teodaot  is  broogiit 
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It  10  aUo  to  be  observed  th«tt  by  the  14th  rule,  it  is'provided     la  Cases  of 
that  where  a  defendant  is  in  cnstody  for  a  contempt  in  not  over  y.     ^ 

appearing,  and  shall  be  able  to  put  in  his  answer  by  borrowing  Defendant  may 
or  obtainiiig  a  copy  of  the  bill,  without  taking  an  office  copy  l»rrow  an 
of  the  bill,  he  shall  not  be  compellable  to  take  any  such  copy,  the  bill. 
but  the  clerk  in  Court  may  (if  he  think  Uie  defendant  is  of 
siAcient  ability  to  pay  for  an  office  eopy),  require  him  to 
make  an  affidavit  denying   his    ability    in   consequence   of 
poverty,  to  pay  for  an  office  copy  of  the  bill. 

It  seems,  that  ander  an  order*made  in  pursuance  of  the  sixth  Coarse  of  pro- 
rule,  the  defendant  ought  to  bring  in  before  the  Master  a  state-  Masters  office. 
ment  of  his  inability  to' employ  a  solicitor,  supported  by  affida- 
vity  and  in  a  late  case  where  the  Master  to  whom  such  a  refe- 
rence had  been  made  certified  **  that  he  had  been  attended  by 
the  plaintiff's  solicitor,  and  had  caused  notice  to  be  given  to 
the  defendant,  requiring  her  to  bring  in  such  statement,  but  that 
the  defendant  had  not  brought  in  any,  nor  had  any  person 
appeared  on  her  behalf,  and  that  he  was  therefore  unable  to 
ascertain  whether  she  was  or  was  not  unable  by  reason  of  her 
poverty,  to  employ  a  solicitor  to  put  in  her  answer,"  the  Vice- 
Chancellor  ordered  that  a  writ  of  habeas  corpus  cum  causis 
should  issue,  on  the  authority  of  rule  2,  directed  to  the  Warden 
of  the  Fleet,  commanding  him,  at  the  return  of  the'writ,  to  bring 
the  defendant  to  the  bar  of  the  Court  to  answer  her  contempt, 
and  that  the  clerk  in  Court  for  the  plaintiff  should  then  attend 
with  the  record  of  the  bill,  in  order  that  the  same  might  be 
decreed  to  be  taken  pro  confesso  against  her  (o). 

It  is  to  be  remarked  that  the  Master,  in  the  above  case,  pro- 
ceeded ex  partCy  on  its  appearing  upon  the  affidavit  of  the  plain- 
tiff's solicitor,  that  he  had  served  the  defendant  with  a  copy  of 
the  warrant  to  proceed  before  the  Master,  and  that  he  as  well 
as  another  solicitor  had  explained  to  her  what  was  required  by 
the  Master,  and  the  course  she  ought  to  pursue,  but  that  the 
defendant  had  positively  declared  that  she  would  not  file  any 

upon  habeas  eorput.  It  is  a  subject  of  to  send  the  defendant  to  the  Fleet, 

doabt,  tbereforer  whether  it  can  take  and  then  to  brins  him  before  the 

efiecl  where  the  prisoner  is  brought  Court  by  means  ofa  habeas  corpus, 
up  either  by  a  messenger  or  by  die 

seijeant-at-arms :    and  whether,    in        (o)  WiUiams  v.  PaHunsoOf  5  Sim. 

such  cases,  it  may  not  be  necessary  T4. 


Digitized  by  VjOOQ IC 


672  Process  of  Contempt : 

In  Cases  of  answer  to  the  bill  or  carry  any  state  of  facts  into  the  Master's 
^^J  ^'  -  office-  In  Atkinson  v.  Flint  (p),  howerer,  where,  under 
similar  circumstances,  the  Master  reported  that  he  had  made 
the  inquiry  in  the  presence  of  the  plaintiff's  solicitor,  no  per- 
son attending  on  the  defendant's  behalf,  although  she  had 
been  personally  summoned,  and  that  on  reading  an  affidavit 
on  plaintiff's  behalf,  he  did  not  find  that  the  defendant  was 
unable,  by  reason  of  her  poverty,  to  employ  a  solicitor,  the 
Vice- Chancellor  referred  it  back  to  the  Master  to  review  his 
report,  and  ordered  that  the  Warden  of  the  Fleet  should  pxo- 
duce  the  defendant  before  the  Master  at  such  time  and  place 
as  the  Master  should  appoint,  and  that  the  inquiry  should  be 
proceeded  with  in  her  presence. 
By  7th  rule  The  Act  having,  by  the  preceding  rules,  obliged  a  plaiatiff 

tcrs  to  visit  the     ^  bring  a  defendant  to  the  bar  within  a  certain  period  after 
Fleet  four  times  his  arrest,  and  provided  against  the  defendant  being  detained 
^    ^'  in  custody,  where  the  only  reason  for  his  non-compliance  with 

the  rules  of  the  Court  is  his  poverty,  by  furnishing  him  with 
the  means  of  putting  in  hb  answer,  and  of  defraying  the  costs 
of  his  contempt,  goes  on  to  prevent  the  possibility  of  any  pri- 
soner being  suffered  in  future  to  remain  in  neglected  imprison- 
ment by  directing  in  the  seventh  rule,  that  on  the  30th  days  of 
the  months  of  January,  April,  July  and  October,  in  every  year, 
(or  if  any  of  those 'days  should  happen  on  a  Sunday,  then  on 
the  following  day,)  one  of  the  Masters  of  the  Court  of  Chan- 
cery, to  be  named  by  the  Court,  shall  visit  the  Fleet  prison, 
and  examine  the  prisoners  confined  there  for  contempt,  and 
shall  report  his  opinion  on  their  respective  cases  to  the  Court ; 
his  opiaTon^upoii  ^^  *^*^  thereupon  it  shall  be  lawful  for  the  Court  to  order,  if 
the  cases  to  the  it  shall  see  fit,  that  the  costs  of  the  contempt  of  any  such  pri- 
soner shall  be  paid  out  of  the  interest  and  dividends  arising  from 
the  several  Government  or  Parliamentary  securities,  standing 
in  the  name  of  the  Accountant-general  of  the  said  Court  of 
Chancery,  to  the  account,  intituled,  **  Account  of  the  Momes 
placed  out  for  the  benefit  and  better  security  of  the  Suitors 
of  the  High  Court  of  Chancery,**  and  "  Account  of  Secu- 
rities purchased  with  Surplus  Interest  arisinff  from  Securities ^ 

(p)  5  Siia.  7T. 


Court. 
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tarried  to  an  account  of  Monies  placed  out  for  the  benefit      '"*  ^^^^  ^ 

and  better  securUy  of  the  Suitors  of  the  High  Court  of  y    '^T^'    0 

Chancery,*'  or  out  of  any  cash  standing  to  either  of  such  Court  may  cider 

accounts,  or  to  any  other  account  which  is  now  or  hereafter  wnte2pt  to  h? 

may  be  standing  to  the  credit  of  the  suitors  of  the  said  Court  pwdout  of  the 

of  Chancery  (after  and  subject  to  the  payment  of  all  chaiges  •**^"*^*"^J 

which  by  any  Act  heretofore  passed  are  directed  to  be  paid 

thereout)  and  to  assign  a  solicitor  and  counsel  to  such  pri-  andaisifnia 

soner,  for  putting  in  his  answer  and  defendimr  him  in  formd  P?'"*!  "d  so- 
,         ,,  -D  ^  licitortoputia 

paupensy  and  to  direct  any  such  prisoner,  having  previously  answer. 

done  such  acts  as  the  Court  shall  direct,  to  be  discharged  out 

of  custody ;  provided  that  if  any  such  defendant  become  en-  Soiton'  fund 

titled  to  any  funds  out  of  such  cause,  the  same  shall  be  ^  be  reimbursed 

applied,  under  the  direction  of  the  said  Court,  in  the  first  d^dwfma^ 

instance  to  the  reimbursement  of  the  suitors*  fund.  become  entitled 

It  18  to  be  observed,  that  applications  to  the  Court  under  *?  "  ^«  »«■«. 

this  rule  must  be  made  to  the  Lord  Chancellor.  ui^lth^rale 

It  is  also  to  be  observed,  that  the  seventh  rule  is  entirely  must  be  made 

framed  for  the  relief  of  defendants,  and  that  the  Lord  Chan-  celkir,         ^ 

cellor  has  no  authority  to  make  an  order  under  that  rule  on 

the  application  of  the  plaintiff.  The  course  is,  that  the  Master  ^^  <^">not  be 

shall  visit  and  make  his  report,  and  the  Court  is  then  autho-  ^aintii^  ^ 

rized  to  direct  payment  of  the  costs  of  the  contempt  out  of 

the  snitors'  fund,  and  on  the  contempt  being  cleared,  the 

defendant  is  entitled  to  apply  for  his  discharge  (q). 

The  provisions  of  the  eighth  rule,  as  to  the  examination  of  Praductidn  of 

the  prisoner  and  other  persons  upon  oath,  and  the  production  J^Bcords,  papers, 

of  records,  order  books,  papers  and  writings  belonging  to  any 

other  Court,  applies  as  well  to  cases  where  the  Master  shall 

visit  the  Fleet,  under  the  last-mentioned  rule,  as  to  those  which 

are  specially  referred  to  him.    And,  by  the  ninth  rule,  it  is 

provided,  that  when  it  shaU  appear  to  the  satisfaction  of  the  i^abt  Jf  bn^' 

Court  that  any  prisoner  is  an  idiot,  lunatic,  or  of  unsound  tic,  &e. 

mind,  the  Court  shall  appoint  a  guardian  to  put  in  his  answer, 

and  discharge  the  defendant,  providing  for  the  costs  in  any  of 

the  ways  pointed  out  by  the  Act  as  shall  seem  just ;  iQid  that 

if  the  Court  shall  see  fit,  the  defence  may  be  made  informd 

pauperis. 

(9}  Watkin  V.Parker.  1  M.  &  Craig,  S70. 
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Where  Prisoner       The  above  rules  provide  against  the  possibility  of  a  defendt 
13  obstinate.  ^  ,    .        j  ^  .     j   .  .,      .  /.  ,^. 

. ^        ^    ant  being  detuned  in  custodj   in  consequence  of  his  not 

|n  whatoasei      being  able»  hj  reason  of  poverty ,  or  of  insanity  or  imbecilitj 

eoter^i^!!^       of  mindj  to  put  in  hw  answer  in  the  ordinary  way.    But 

aocctorputia      it  frequently  happens,   that  a  defendant  is  obstinate,  and 

fendjwt^n'pei^     ^^^^^  either  to  appear  or  to  put  in  his  answer,  although 

son ;  he  has  not  the  excuse  of  poverty  or  want  of  intellect  to  justif;^ 

his  refusal.    In  such  cases  the  Act  furnishes  the  plaintiff  with 

the  means  of  obtaining  justice,  by  authorizing  him  to  enter  an 

appearance  for  the  defendant,  or  to  put  in  an  answer  for  him, 

or  proceed  to       or  by  proceeding  to  take  the  bill  pro  confesso  against  him. 
take  the  bill         mu  j     •  ^?  u  *u  v     *  *    u  Tuj      j 

fro  cmfim.        ^be  mode  m  which  these  objects  are  to  be  accomplished  unoei 

the  Act,  will  be  pointed  out  in  the  next  Chapter. 

The  statute,  however,  does  not  permit  the  plaintiff  to  sleep 
upon  his  rights,  or  to  detain  a  defendant  in  custody  for  an 
unlinuted  time,  without  availing  himself  of  the  powers  which 
it  confers;  and  accordingly,  the  13th  rule  provides,  ''  that 
When  plaintiff  where  the  defendant  u  in  contempt  for  not  appearing,  or  nd 
aTimpeamee  (itMfffering^  and  in  actual  custody  under  process  for  such  con- 
for  the  defend-  tempt,  or  being  already  in  custody,  shall  be  detained  by  an 
ce^^totaSwthe  ^^<^<^^^>^  ^^'  ^^^  contempt,  and  shall  not»  where  the  con- 
bill  pr«  emfmo  tempt  is  for  not  appearing,  enter  an  appearance  within  twenty- 
pnei  dayi  after  he  is.lo4ged  in  gaol  or  prison,  or  the  attachment 
is.  Ipdg^  a^nst  him  (be  being  already  in  pi^ison,  as  the  case 
may  be),  or,  where  the  coi^ei^pt  is  for  not  answering,  put  in 
an  a^Kw^f  within  two  calendar  months  after  he  ia  lodged  in 
geol  Of.  prison^  or  the  attachment  is  lodged  against  him,  (he 
beuig  already  in  priflM,)  thepbuntiff  shall  within  flwirteen  days 
after  tba  period,  computed  firom  the  expiration  of  such,  twentj- 
one  da]f»,  witbia  wbkh  he  may  by  the  provisiona  of  the  Act 
be  able,  to  enter  avoh  appeatance,  cause  an  appearance  to  be 
enteredfor  the  defeiudaiit  under  the  powers  thereby  given,  and 
shall,  at, the  expiration  of  such  two  calendar  months  proceed 
tjt>  take  the  bill  pro  ooiifesso,  and  shall  accordingly  obtain  aa 
qcder  for  taking  the  aameixro  can/e^  within  six  weeks  afWr 
tfae  period,  eonpnted  from  the  expiration  of  seek  two  caleadv 
i&onths,  witUn  whidi  he  naay  be  able  to  take  the  same  pr9 
confesso/'  The  rule  then  directs  that  in  default  of  the  plaiattl 
doing  in  either  of  the  aboye  cases  as  the  Act  directs,  the  defend- 
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vaA  shall,  u))Oii  aj^ication  ta  the  Court,  ba  entitled  t6  be  dis-  M^k«re  Pluiitiir 

chaiigfad  out  of  cttatody  without  paying  any  of  dio  eoata  of  tha-  ".°^g''g""*   . 

oantempt/uttleaa  the  Court  shall,  under  the  power  thereinbefore  defoodattt  nuy 

conteined)  see  good  cause  to  remand  and  detain  the  detadant  ^^^^l!^S!!^ 

^  oif  ofedtoKiy 

m  cnetody  (r).  witimitcMtft. 

Under  this  eectioU,  therefore,  where  a  defendant  is  in  Time  witfam 
custody  for  a  «»itempt  in  noi  appearing ,  if  tbeplnintiff,  (alter  ^^||i**^jS{*^i'^ 
allowing  tiie  defendant  twenty-one  days  Innn  the  time  of  hie  pearance  for  a 
being  in  actual  custody  for  such  eonteitkpt,  or  from  the  process  pns<>°«^ 
being  lodged  against  him  in  prison,  to  enter  an  appearanee  for 
himself,)  does  not  within  fourteen  dayv  after-the;exptnition  of 
Aieh  twenty«one  days,  enter  an  appearance  Horhsm  under  the 
1 1th  section,  the  defendant  wiU  be  endtied  to  his  diechaige,' 
without  paying  his  cost8|  upon  appliartioB  to  the  Court, 
unlese  the  Court  shall  see  good  cause  to  mnaod  and  details 
him  in  custody  {s)i 

Where  the  defendant  is  in  custody  for  not  anrnperSng,  or  proceed 

Che  phiintiff  must,  in  order  to  prevent  a  deimdant  from  %i^^^t 

being  entitled  to  his  discharge  wil^Mrot  payment  of  costs,  him. 

proceed   to  take  the  bill  pro  eon/esso  against  him,  and 

actually  obtain  an  order  for  that  porpoae  within  six  weeiw 

after  the  expb«tien  of  two  calendar  months  fma  the  tim» 

of  his  being  first  tahon  to  the  gaol  or  pneoui  or  from  the 

time  ef  the  attaebment  being  lodged  against  him  tiiere; 

which  two  calendar  months  are  allowed  to  the  defendant 

by  the  Act  for  the  purpose  of  enabling  him  either  to  put  in 

his  answer,  or  in  caise  of  his  porerty  and  inability  to  do  so,  to 

make  application  to  the  Court  for  relief,  under  the  lulee  belMe 

pointed  out. 

(r)  The  power  referred  to  in  the  plaintiff's  availing  himself  of  any  of 

latter  part  of  the  above  Section  is  the  provisions  of  the  Act. 
that  given  bv  (he  lathtuW,  by  which        (•>  If,  after  u  appesrave  has 

it  is  provided,  that  in  any  case,  where  been  entered  in  the  manner  above 

ri  the  spplieation  of  the  plaintiff,  pointed  ont,  the  defencfant  omits  to 

Genrt    abali    be  satisfied  that  dear  his  contempl  or  to  put  in  hit 

justice  cannot  be  done  to  the  plaintiff  answer,  the  plaintiff  must,  alter  the 

without  an  answer  to  the  bifl,  or  to  defendant's  time  for  answering  hat 

the  iBtenentontl  fieu  the  defend*  eznited,  take  BManiitt  to  have  the       . 

ant  himsel(  it  shall  be  lawful  for  the  bill  taken  pro  cor^mQ  against  him  in 

Court  to  order  the  defendant  to  re-  the  manner  pointed  out  in  the  ensuing 

mski  ia  ciocody  matik  anssrer  or  fer*  Awftm,  for  takiag  btUi  pf  cmftm 

ther  Older,  without  prejudice  to  the  agftiut  defendants  in  contempt  fof 

wa&t  of  an  aoswer.    Vide  pa§t,  eSd. 
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WliarePlaiDtiff       It  ts  to  be  observed,  that  the  13tb  nile  diiects  thmt  the 

%       ^       *    prifloner  8bally  in  the  cases  therein  mentioned,  be  disdiaiig;«d 

Prisoner  only      upon  ku  making  an  application  ;  this  direction  is  important, 

dk^med  opon  ^^^^i*®  ^^  ™^7  WP®^  ^^^  ^®  period,  wiUiin  which  a  plaintiflF 

hU  own  tppli*     is  hound,  under  that  section,  either  to  enter  an  appearance  for 

cttiott.  ^^  defendant,  or  to  procure  an  order  to  take  the  bill  pro  can-- 

feuo  against  him,  may  arrive  at  a  time  when  the  Court  is  not 

sitting,  in  which  case,  were  it  not  for  the  necessity  imposed 

upon  him  of  applying  to  the  Court,  the  defendant  might  be 

discharged  bef<Me  the  plaintiff  could  have  had  an  opportunity 

of  complying  with  the   conditions  of  the  rule;   thus,   for 

instance,  the  twenty-one  days,  which  a  defendant  has  for 

entering  his  appearance  firom  the  time  of  his  first  commitment, 

or  the  two  calendar  months,  from  the  same  period,  which  he  is 

entitled  to  have  for  putting  in  his  answer,  may  expire  at  the 

commencement  of  the  long  vacation,  in  which  case,  according 

to  the  rule,  the  time  within  which  the  plaintiff  must  cause  an 

appearance  to  be  entered  for  him,  or  obtain  the  order  fiir  taking 

the  bill  pro  confesMOf  would  expire  before  sitting  of  the  Court 

would  re-commence :   the  consequence  of  this  would  be,  if 

the  defendant  were  to  be  entitled  to  his  immediate  discharge, 

as  he  is  under  the  5th  rule,  without  further  application,  the 

plaintiff  would  lose  all  the  benefit  of  his  process ;  but  as  the 

13th  rule  requires  the  defendant  who  is  entitled  to  his  dis* 

charge  under  its  provisions,  to  apply  to  the  Court  for  the 

purpose  of  obtaining  it,   he  must  wait  till  the  sittings  are 

resumed,  so  that  the  plaintiff  will  have  an  opportunity,  by 

using  due  diligence»  to  do  that  which  the  rule  requires  him 

to  do,  vis.,  either  get  the  appearance  entered,  or  obtain  the 

order  for  taking  the  bill  pro  confesso,  before  the  defendant's 

application  can  be  made. 

Wbtre  Court  It  is  right  also  to  observe,  that  by  the  12th  rule  it  is  pro- 

'ttt^Mciuuiot      ▼^^^^j  *^*^  when,  upon  the  application  of  the  plaintiff,  the 

be  done  witlioat  Court  shall  be  satisfied  that  justice  cannot  be  done  to  the 

^  ^oidiv  diN      P^^tiff  without  an  answer  to  the  bill  or  to  the  interrogatories 

fondant  to  m-      from  the  defendant  himself,  it  shall  be  lawful  to  the  Court  to 

Bainiacwtody.  ^^^f  ^^  defendant  to  remain  in  custody  till  answer  or  further 

order,  but  without  prejudice  to  the  plaintiff's  availing  himself 

of  any  of  the  provisions  of  the  Act. 
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The  ttbote   sections  mid  rules  were  intended  to  prdride  Where  PfiMwr 
eliectiudly  against  a  defendant's  being  detained  in  cnstody  for  fOT^diMSm. 
a  oontemf^t  in  not  answering,  or  not  i^ppearing  in  consequence  ^     '     v         »: 
of  the  lackts  or  negligence  of  the  plaintiff.    The  Act  also  Provision  for 
makes  provision  for  the  performance  of  its  orders  and  de-  obecUe&ee  to 
orees    by   prisoners    in  custody  for  contempt   incurred   by  decree, 
their  disobedience  to  them  (which  will  be  noticed  when  we 
come  to  consider  the  method  of  enforcing  the   orders   and 
decrees  of  the  Court),  and  then  proceeds  to  direct  {t)  that  in 
any  oth<^  case  of  a  commitment  for  contempt,  not  therein  Authority  given 
speciaily  provided  for,  the  Court  may,  upon  any  application  of  ^®  ^  Court  to 
the  prisoner,  or  of  any  other  person  in  the  cause  or  matter,  sonera  in  caies 
or  upon  any  report  to  be  made  in  pursuance  of  the  Act/  make  °*?^/^'^  ^^ 
ftuch  order  for  the  discharge  of  the  prisoner  upon  any  such 
terms,  and  making,  if  the  Court  shaU  see  fit,  any  coste  in  the 
cause  as  to  the  Court  shall  seem  proper;  and  by  the  18th  —and  where  a 
rule,  it  is  further  directed,  that  where  any  person  committed  P™J?°^'  entitled 
for  a  contempt  shall  be  entitled  to  his  discharge  upon  applying  omiu  to  apply 
to  the  Court,  but  shall  omit  to  make  such  application,  the  ^^'  ^^ 
Court  may,  upon  any  such  report  as  aforesaid  (t.  e.  upon  the 
report  of  the  Visiting  Master  under  the  7th  rule),  compulsorily 
discharge   such  person  from  the  contempt,  and  from  such 
custody,  and  pay  the  costs  out  of  any  funds  belonging  to  him 
over  which  the  Court  may  have  power,  or  make  them  costo  in 
the  cause  as  against  him,  or  may  discharge  him  from  the  con* 
tempt,  but  leave  him  in  custody  for  the  coste,  which  may  be 
cleared,  if  he  be  insolvent,  under  the  provisions  thereinafter 
contained  in  that  behalf. 

The  provisions  made  by  the  above  Act  for  clearing  the  la  what  manner 
coste  of  a  contempt  under  the  Insolvent  Debtor's  Act(u),  are  tempTmay^hB"' 
comprised  in  the  17th  section,  by  which  it  is  enacted,  that  provided  for 
where  the  process  of  contempt  is  for  the  non-performance  of  ^i^^^x  Debton' 
an  act,  (tnz.  for  not  answering  the  plaintiff's  bill),  and  the  Act. 
bill  in  equity,  to  which  the  insolvent  is  a  party,  is  taken  pro 
canfesso,  and  he  has  not  paid  the  costo  of  the  contempt,  or  the 
insolvent  has  fully  answered  the  plaintiff's  bill,  or  interroga- 
tories, or  otherwise  cleared  his  contempt,  except  as  &r  as  re- 

0)  Rule  IT.  (tt)  7  Geo.  4,  c.  67. 
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CofiU  gardg  the^pa3rinent  of  his  costs,  or  it  hftB  becomo  in  the  event 

»f  Coatempr.  unnecetwwy  for  him  to  io  the  act  for  which  he  was  committed 
or  attached,  the  Court  of  Equity  in  which  the  suit  is  depend- 
ing, shall,  upon  the  application  of  the  party  in  contempt,  dii^ 
charge  him  from  the  same,  except  as  to  the  costs  thereof,  for 
which  he  shall  remain  in  custody ;  and  such  costs  shall  be 
deemed  within  the  proyisions  lastly  thereinbefore  contained  (x), 
and  he  shall  be  dischargeable  therefrom,  and  icom  the  procea 
of  contempt,  in  like  manner  as  if  the  process  of  contempt  wen 
for  non-payment  of  money  or  costs.  It  is  proTided,  howeYer, 
that  this  order  or  regulation  shall  not  weaken  any  of  the  other 
powers  by  the  Act  giTen,  and  that  nothing  therein  contaiaed 
shall  lessen  the  operatiim  of  the  Act  for  the  relief  of  insolTent 
debtors. 

(jc)  By  the  preceding  Section,  xvx.  they  would  have  orer  his  own  pro* 

*    it  is  enacted, ''  That  where  a  person  perty,  and  thereapon  soch  articles 

shall  be  oomiBtttsd  for  aoontsoipt  in  or  thinp  ao  loiMa  and  taken  ehiU 

not  delivering  to  any  person  or  per-  be  dealt  with  by  the  Court  as  shall  bt 

aons,  or  depositiog  in  Court  or  else-  just ;  and  after  audi  setturt  H  Aall  U 

where,  as  by  any  order  may  be  di^  kn^fir  tk€  Cmrt,  m^am  tJkr  ayftica- 

rected,  books,  papers   or  any  other  ti&n  of  the  frritoner,  er  «f  any  oAa 

articles  or  things,  any  sequestrator  or  penon  in  the  cause  or  matter,  or  vfca 

aequeatraton,  appointed  undfi:  aay  mqr  f^4Nrt  mmU  m  purmia$tce  ef  tUi 

commission  of   sequestration,  shaU  ilct,  to  tnake  meh  order  for  tiu  ^ 

have  the  same  power  to  seiie  and  charge  of  the  pritomervpomaehttrm, 

lake  auob  books.  &c.,  beiag  in  the  wmd^U  ehmUmJittmmkmigtaya* 

custody  or  power  of  the  person  against  in  the  catae,  at  to  the  Court  Ml  tern 
Whom  the  sequestration  isines,  ai 


Digitized  by  VjOOQ IC 


[    679    ] 


CHAP.  IX. 
Of  taking  Bills  pro  Cohfesso. 

Sect.  I. 

Origin  and  Nature  of  the  Practice. 

In  the  preceding  Chapter  the  reader's  attention  hfts  been  Nttuieofthc 
drawn  to  the  method  which  the  Court  adopts  to  compel  a  proceeding*, 
refractory  defendant  to  obey  the  writ  of  subpcena  which 
has  issued  against  him.  By  means  of  the  process  there 
pointed  out,  the  plaintiflF  may,  if  the  defendant  be  not  a  pri- 
rileged  person,  take  his  body  as  a  security  for  his  obedience, 
or  if  he  be  a  privileged  person,  or  manages  to  keep  out  of 
the  way  so  successfully  as  to  aToid  an  arrest,  he  may  pro* 
ceed  to  compel  his  submission  by  taking  from  him  the  enjoy* 
ment  of  his  property  and  effects  till  he  complies  with  the 
requisitions  of  the  writ. 

It  is  obvious,  however,  that  in  a  Court  of  Equity,  where  the 
nature  of  the  relief  to  be  granted  frequently  depends  upon  the 
discovery  to  be  elicited  from  a  defendant  by  his  answer,  the 
mere  taking  a  party  into  custody  or  sequestrating  his  property, 
cannot  answer  the  object  of  doing  that  justice  to  the  plaintiff, 
which  it  is  the  business  of  Equity  to  secure.  The  Court  has, 
therefore,  adopted  a  method  of  rendering  its  process  effectual, 
by  treating  the  defendant's  contumacy  as  an  admission  of  the 
plaintiff 's  case ;  it  will,  therefore,  in  cases  where  the  whole 
line  of  process  has  been  ineffectually  employed  against  the 
defendant,  make  an  order  that  the  facts  of  the  bill  shall  be 
considered  as  true,  and  decree  against  the  defendant  according 
to  the  equity  arising  upon  the  case  stated  by  the  plaintiff. 
This  proceeding  is  termed,  taking  a  bill  pro  confesso. 

It  seems  that  this  pitctice  is  not  of  very  ancient  standing,  ^^^  of  ancient 
and  that  the  custom  formerly  was,  to  put  the  plaintiff  to  make  *tuidiDg» 
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proof  of  the  substance  of  his  bill,  bal  Ihero  u  no  dodbi  that 
the  coarse  of  taking  the  bill  pro  confuto  ie  now  the 
established  practice  of  the  Court  whenever  it  ia  neoeBssry  to 
have  the  decree  of  the  Coort  against  a  defendant  *'  who  has 
allowed  all  the  process  of  the  Conrt  to  be  is 
him  without  putting  in  his  answer"  (a). 


Sect.  II. 


Where  defend- 
ant hat  not  ap- 
peared. 


Where  defend- 
ant has  ab- 
aconded,  &c. 


Operation  of 
1  W.4,c.S6; 


Where  the  Defendant  ii  not  in  Cuetody* 

As  considerable  difference  exists  in  the  practice  of  taking 
a  bill  pro  confesso  in  cases  where  the  defendant  is  not  in 
custody,  and  in  those  where  he  is,  the  reader's  attention  will 
be  called  to  the  method  of  proceeding  in  each  case  separately ; 
and  we  shall  now  proceed  to  consider  the  case  of  a  defendant 
not  in  custody. 

It  is  to  be  observed,  that,  till  a  very  recent  period,  the 
practice  of  taking  bills  pro  confesso  was  confined  to  caaea 
where  the  defendant  had  appeared  to  the  subpoena,  bat  had 
permitted  process  of  contempt  for  want  of  his  answer  to  ran 
on  to  sequestration,  and  that  it  was  not  till  the  5  Geo.  % 
c.  25  (6)  was  passed,  that  the  process  of  the  Court  could  be 
made  effectual  against  persons  who  had  not  entered  their 
appearance.  By  that  Act,  provision  was  first  made  for  order- 
ing a  bill  to  be  taken  pro  confesso  and  a  decree  to  be  made, 
against  persons  who  absconded,  or  went  out  of  the  realm  to 
avoid  being  served  with  the  process  of  the  Court.  The  provi- 
sions of  that  Act,  as  far  as  they  relate  to  this  proceeding, 
have  all,  as  we  have  seen,  been  repealed  and  re-enacted  by  the 
1  Will.  4,  c.  36,  s.  3. 5,  6,  7, 8,  and  the  course  of  proceeding 
to  obtain  an  order  to  take  a  bill  pro  confesso  under  them  hu 
been  already  pointed  out(c).  It  is  important,  however,  that 
it  should  be  fixed  in  the  mind  of  the  practitioner  that  the 


(a)  Hawkini  V.  Crook,  S  P.  Wma. 
567. 

(a)  Johnaon  v.  Detminere,  1  Vem. 
223 ;  Gibson  v.  Scevengton,  1  Vem. 
247. 


(ft)  Repealed  sad  re-eaaetod  hf 
lWiU.4,ct6. 

(e)  AkU,  p.  270. 
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operatioii  of  the  above  mentioned  Act  is  confined  to  caBes 
where  the  defendant  ie  either  gone  abroad  or  abeconde  to 
avoid  being  served,  either  with  the  subptena  or  any  of  the 
subsequent  process^  and  that  it  cannot  be  acted  upon,  unless 
upon  positive  affidavit  that  the  party  has  been  in  England 
within  two  years  next  before  the  issuing  of  the  subpoena  {d). 

The  defect  of  power  in  the  Court  to  supply  the  means  of 
making  its  process  e£Fectual  against  parties  resident  out  of  its 
jurisdiction,  has,  in  suits  of  a  particular  description,  been  re- 
medied as  to  persons  resident  in  any  parts  of  the  United 
Kingdom  which  are  out  of  the  jurisdiction  of  the  Court,  by 
the  2  W.  4,  c.  33,  and  the  powers  of  that  Act  have,  as  we 
have  seen,  been  enlarged  and  extended  by  the  4  &  5  W«  4, 
c.  82,  to  persons  resident  out  of  the  United  Kingdom ;  so  that 
in  cases  which  come  within  the  meaning  of  those  Acts,  means 
are  afforded  of  proceeding  to  take  the  bill  pro  confesso  against 
such  persons  (e). 

According  to  the  old  practice  of  the  Court  a  plaintiff  in- 
tending to  take  a  bill  pro  confesso  against  a  defendant  who 
had  appeared,  but  who  was  in  contempt  for  want  of  an  an- 
swer, was  obliged,  before  he  could  do  so,  to  go  through  the 
whole  line  of  process  before  pointed  out.  If  upon  the  attach- 
ment the  sheriff  returned  non  est  inventus^  such  return  was 
followed  by  an  attachment  with  proclamations ^  commission  of 


Befoie 

Appearanee. 

«. ^        -» 

is  confined  to 
cases  when  de- 
fendant has 
Kone  abroad,  or 
has  absconded 
to  avoid  being 
served. 

Operation  of 
2W.4,c.9Sj 
as  to  persons 
resident  in  the 
United  King- 
dom»  oat  of  the 
jurisdiction. 

Operation  of 
4&6  W.4, 
c.  8 ;  npon  per- 
sons resident 
abroad. 


Where  defend- 
ant  has  ap- 
peared-; 


under  1  W.4, 
c.  86,  s.  15. 


(d)  Vide  ante,  274.  In  addition 
to  what  has  been  already  said  upon 
vthe  subject  of  taking  bills  pro  eon- 
feuo,  aeainst  a  party  absconding, 
the  reader's  attention  may  be  here 
called  to  the  case  of  Knowles  v. 
Broome,  1  V.  &  B.  S06,nn  which, 
where  it  was  impossible  to  comply 
with  the  directions  of  the  Act,  (which 
requires  that  a  copy  of  the  order  for 
the  defendant  to  appear  by  a  certain 
day,  should,  besides  being  posted  up  at 
the  Royal  Eichange,  and  inserted  in 
the  London  Gazelle,  be  publlsbed  in 
the  parish  church  of  the  parish  where 
the  defendant  last  resided,  imme- 
diately after  divine  service,)  in  con- 
sequence of  the  church  being  under 
rejMur,  the  Court,  upon  appiicaiion, 
after  the  repairs  haci  been  completed 
(on  the  authority  of  Wilkinson  v. 


Coker,  1  Dick.  74),  allowed  the 
time  mentioned  in  the  order  for  the 
defendant's  appearance  tobeenlaiged« 
and  ordered  the  defendant  to  appear 

within  that  time.   In  Brags  ». , 

Sir  J.  Leach,  V.  C.  held,  that  where 
the  defendant's  last  place  of  residence 
was  Gray's  Inn,  which  was  extra, 
parochial,  the  publication  of  the  order 
in  the  chapel  of  that  society  was 
within  the  sUtute.  In Ch.  July,  1830, 
MS. 

(e)  In  Harrison  v.  Hinde,  in  Ch. 
6th  June  1836,  an  order  was  made 
for  taking  a  bill  pro  coufetto  against 
a  defendant  resident  in  Demerara, 
against  whom  an  appearance  had 
been  entered  under  the  provisions  of 
Uie  4  &  5  W.  4,  c.  8.  Reg.  Lib. 
1636,  A.  fol.  764. 
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6B2  Of  taking  BilU  pro  Conftuo : 

After  rebellion,  serjeant-at-arms,  and  segu€stPatiaiu     TJiete  pro- 

ppearanee.  ^Q^iJQgg  ^ere  attended  by  considerabU  eXpeBM  add  d^ay ; 
and,  however  necessary  all  the  caution,  which  this  icmg  aeries 
of  proceedings  implies,  might  have  been  conaidered  in  the 
infancy  of  Courts  of  Equity,  in  order  to  soften  down  the 
objections  to  the  Courts  themselves,  it  was  thongiit  by  the 
commissioners  appointed  in  1824  to  inquire  hito  the  practice 
of  the  Court,  that  it  was  not  requisite,  at  a  period  when  the 
jurisdiction  was  fully  established,  to  encumber  the  suitor 
with  the  delay  and  expense  occasioned  by  the  various  steps 
enumerated  (y*) ;  they  therefore  recommended  that  in  order 
to  shorten  the  process  to  be  gone  through  for  taking  a  bill 
pro  confesso,  where  the  defendant  is  in  contempt  for  want 
of  an  answer,  and  the  sheriff  returns  non  est  invenhu  to 
the  attachment,  the  plaintiff  should  be  at  liberty  to  pass  by 
the  intermediate  process  of  contempt,  and  to  move  at  onoe  fbr 
a  serjeant-at-arms ;  provided,  however,  that  no  order  fbr  a  ser- 
jeant-at-arms should  be  made  unless  the  motion  sboald  be 
supported  by  an  affidavit  of  the  solicitor  of  the  pfauatifi,  or  of 
his  town  agent  (if  the  writ  of  attachment  was  issued  by  snch 
town  agent),  that  due  diligence  has  been  used  for  the  puposs 
of  ascertaining  where  the  defendant  was  to  be  found  at  the 
time  of  issuing  the  writ,  and  that  he  verily  believes  that  the 
defendant  was  then  to  be  found  in  the  county  into  which  it 
did  actually  issue,  and  that  due  diligence  had  been  used  for 
the  service  of  the  process  by  the  officer  employed  for  that 
purpose  (g). 

This  proposition  has  been  embodied  in  the  first  rule  of  the 

1  W.4,  c.  36,8. 15,  before  referred  to  (A) ;  and  according  to  that 

rule  a  plaintiff,  if  the  other  requisites  required  by  it  can  be 

complied  with,  may,  in  proceeding  to  take  a  bill  pro  confesso, 

Where  provi-      omit  all  the  intermediate  process  between  the  attachment  and  the 

sionsof  thatAct  Berjeant-at-arms.    Where,  however,  tiie  provision  of  that  rale 
cannot  bo  con- 

plied  with,  old    Cannot  be  complied  with,  the  plaintiff  must  still  proceed  through 
process  must       ^^  ^jj^i^  ^^^  ^f  process,  according  to  the  old  practice  (•)• 
be  resorted  to ;  r       ..i.  \^  .    .  ,        .       , 

In  either  case,  however,  it  is  necessary,  unless  in  the  case 

cue*se^eant-at-  ^^  persons  having  privilege  of  Parliament,  that  the  serjeant* 
arms  must  go ; 

(f)  Chanc.  Rep.  expl.  paper,  69.        (h)  Ante,  605. 

(g)  Chanc.  Rep.  89 ;  Prop.  6.  (i)  Ante,  60«.  60T. 
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at-amisshouldgo,  becftSM,  except  in  diose  cases,  the  mrjeant-         After 

atramiB  is  the  oalj  officet  upon  whose  retmrn  a  sequestratum   ^   ppearanoe. 

can  isBoe  (j). 

Upon  the  seneant^t-arms  making  a  retnrn  of  non  est  tn-  ^^  ^^^  *>» 
,     -^  .       .  ,  1.       .        return  noil  €« 

ventus  an  order  for  a  sequestration  issues,  upon  me  appheation  invenhu  sequet- 

of  the  plaiatifi;  in  the  manner  before  pomted  ont  (*) ;  and  ^^J^"^^  ^ 

it  is  upon  this  order  or  upon  the  issuing  of  the  writ,  and  not  ^         ' 

upon  its  execution,  that  the  order  for  taking  the  bill  pro  con^^  executed* 

fesso  will  be  made  (/)• 

It  is  to  be  observed,  however,  that  the  execution  of  the  Execution  of 

sequestration  affords  no  ground  for  refusing  the  order ;  and  ^^i  Qot  pre. 

that  aAer  goods  or  real  estate  have  been  seized,  the  plaintiff  J^dioe  the  right 

.«  ,     .«   ,       •  *..,.•  to  take  bill 

TMj  Still  proceed  till  he  has  got  the  bfll  taken  pro  con*  jfroetn^euo. 

fesso  (»). 

As  the  order  for  taking  a  bill  pro  confesso  is  made  upon  Bill  mty  be 

the  ground  of  the  defendant  not  baring  answered  the  bill,  a  ^o  pro  eon. 

doubt  appears  to  have  been  entertained  by  Lord  King,  whether  *^cient  answer^  * 

after  an  answer  has  been  put  in,  but  reported  to  be  insufficient 

upon  exceptions,  such  a  proceeding  could  be  taken ;  and  in 

Hawkins  v.  Crooke  (n),  his  Lordship  held  that  it  could  not«  I« 

that  case  the  defendant  had  appeared,  and  had  stood  out  all  th# 

process  to  a  sequestration,  whereupon  the  plaintiff  obtained  an 

order  to  set  down  the  cause,  to  the  intent  tiiat  the  bill  might 

be  taken  pro  confesso^  but  the  defendant  after  getting  the 

hearing  postponed  pot  in  an  answer,  which  was  reported  insuffi* 

cienty  whereupon  the  plaintiff  served  him  with  a  suhpcena  to 

put  in  a  better  answer.    The  further  answer  was  also  reported 

insufficient,  and  then  on  Saturday  the  defendant  put  in  a  third 

answer;  and  on  the  Monday  following  the  cause  came  on, 

upon  the  order  for  taking  the  bill  pro  oonfesso,  when  the  de«- 

fendant  moved  for  further  time,  but  the  Master  of  the  Rolls 

decreed  for  the  plaintiff.  The  matter,  however,  was  afterwards 

brought  before  Lord  King  upon  appeal,  when  his  Lordship 

reversed  the  decree  made  upon  taking  the  bill  pro  confesso^ 

observing  that  he  could  not  reconcile  it  to  reason  or  common 

sense,  that  a  defendant  should  bewd  to  confess  the  whole  bill 

O)  Ante,  p.  630.  the  bill  pro  confesso.     Vide  ante,  p. 

{k)  Ante,ip.6Z\.  631. 

(0  For  cases  in  which  it  will  be  (m)  Davis  v,  Davis.  2  Atk.  22. 

proper  to  carry  the  sequestration  into  (»)  2  P.  VVms.  556;  2  £q.  Ca. 

execution  where  it  isiDteoded  to  take  Ab.  178. 
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Of  taking  Bills  pro  Canfeaa : 


After 
Appearmoce. 


Because  an  in- 
sufficieot  answer 
is  no  answer. 

Bill  against 
husband  and 
wife  taken  pro 
amfmo  against 
husband  where 
wife  did  not  join 
in  hia  answer. 

Bill  amended 
after  full  answer 
taken  pro  con- 
f§uo  generally. 


to  be  true,  when  it  appeared  by  the  Master's  r€fiort  (which  was 
a  record  of  the  sanfie  Court)  that  he  had  answered  the  greatest 
part  of  it,  and  when  the  plaintiff  himself  had  tak«n  the  first 
answer  to  be  an  answer  in  part^  by  senring  the  defendant  with 
process  to  put  in  a  better.  In  a  subsequent  case,  also.  Lord 
King  appeared  to  be  strongly  inclined  to  the  opinion  that  alter  an 
insufficient  answer  the  bill  might  be  taken  pro  confesso,  quoad 
the  particulars  not  answered  (o);  but  in  Davis  ▼•  Davis  (p), 
Lord  Hardwicke  set  the  question  at  rest,  by  deciding  that  after 
an  insufficient  .answer  the  whole  bill  may  be  taken  pro  am- 
fesso.  His  Lordship,  who  was  counsel  in  Hawkins'  y;  Crooke^ 
said  that  the  bar  were  not  satisfied  with  the  reasoning  of  that 
case.  He  also  said  that,  in  Equity,  the  taking  a  bill  pro  con* 
fesso  was  analogous  to  taking  a  declaration  to  be  true  at  law 
where  a  plea  or  answer  of  a  defendant  is  insufficient,  and  that 
it  is  equally  just  to  do  so. 

There  is  therefore  no  longer  any  doubt,  that  after  ao  insuf- 
ficient answer  (which  is  in  practice  always  considered  as  no 
answer),  the  whole  bill  may  be  taken  pro  confessOy  in  the  same 
manner  that  it  is,  where  no  answer  at  all  is  put  in.  And  so 
also  where  a  husband  and  wife  were  defendants,  and  the  has- 
band  put  in  an  answer  without  his  wife  joining  in  it,  (tiiere 
being  no  order  to  warrant  such  a  proceeding)  the  Court  treated 
the  answer  as  a  nullity,  and  made  the  order  for  taking  the 
bill  pro  confesso  (q).  It  has  likewise  been  held  that  whoe, 
after  a  full  answer,  a  bill  has  been  amended,  and  the  amended 
bill  is  not  answered,  the  plaintiff  is  entitled  to  an  order  to 
take  the  bill  j9ro  confesso  generally  (r)  ;  and  where  an  ofder 
was  made  for  the  clerk  in  Court  to  attend  with  the  reoord  of 
bill,  in  order  to  haye  it  taken  pro  confesso^  as  to  the  asmnd- 
ments  only^  Lord  Apsley  dischaiiged  the  order,  being  of  opinioo 
that  the  original  and  amended  bills  were  one  reooid,  and 
that  the  amendments  not  being  answered,  the  reeord  was  net 
answered. 

In  order  to  obtain  a  decree  pro  confesso  against  a  deftnd- 

ant  who  has  stood  out  all  the  process  of  cimtempt  to  a  seqaes- 

tration,  a  previous  order  should  be  procured,  directing  the  caose 

(o)  Abergavenny  v.  Abergavenny,  iq)  Bilton  ».  Bennett,  4  Sm.  11, 
4  Vin«  Ab.  446,  pi.  1 ;  2  £q.  Ca.  Ab.    AnU,  p.  209. 


179  ;  Sel.  Ca.  in  Ch. 
(p)  2  Atk.  22.  24. 


(r)  Jopling  V.  Stuart,  4  V«s.  619. 


Digitized  by 


Google 


Wher^  the  D^endant  U  net  in  Custody.  685 

to  be  Mt  dewBy  and  the  plaintiff's  clerk  in  Court  to  attend  After 

at  the  bearing  with  the  leoord  of  the   plaintiff's   hill,  in   .  Appwance. 
order  to  hare  the  same  taken  pro  con/esso  against  such  de-  Oider  totake 
fendant.    This  order  (which  is  termed  "  the  order  for  taking  \n\hinveanfuio, 
the  bill  pro  confesso")  b  obtained  on  motion  or  petition,  and 
it  is  said  that,  in  order  to  obtain  it,  the  certificate  of  a  se- 
questration haTing  issued,  and  that  the  defendant  still  stands 
out  in  contempt*  signed  by  the  Six  Clerk,  must  be  produced  (r). 
The  plaintiff  should  then,  if  the  defendant  in  contempt  is  the   Where  defend- 
only  defendant,  hare  the  cause  set  down  for  hearing  by  the  Jne  on  rewrd^ 
Court  as  a  short  cause  for  the  last  day  of  pauses  in  term,  or 
at  the  Rolls  on  the  second  day  after  (<)•    If,  however,  he  omit  Ctuie  may  be 
to  do  this,  and  the  cause  is  set  down  in  the  general  paper,  ^  down  as  a 
he  may,  it  seems,  on  application  to  the  Court,  have   it  ^^"^ 

advanced  to  the  head  of  the  paper  on  a  specific  day  (/).     If  g^^^  ^'h^,^ 
there  are  other  defendants,  who  will  not  consent  to  the  cause  there  are  other 
being  advanced,  it  must  keep  its  place  in  the  general  paper, 
and  come  on  in  its  turn. 

According  to  the  old  practice  of  the  Court,  where  a  Peer,  a  Whereadefend- 
member  of  the  House  of  Commons,  or  other  privileged  person,  «nt  is  privileged. 
has  appeared  and  is  in  contempt  to  a  sequestration  for  want  of 
an  answer,  and  the  order  for  the  sequestration  has  been  made 
absolute,  the  bill  may  be  taken  pro  con/esso  against  him,  by  the 
same  process  that  b  used  in  the  case  of  an  ordinary  person  ; 
and  by  the  1  W.  4,  c.  36,  sect.  13,  after  reciting  that  in  many  By  I  W.  4,  c. 
cases  it  is  necessary,  on  the  part  of  the  persons  having  legal  ^' ''  ^'* 
rights  against  persons  having  privilege  of  Parliament,  to  pro-  I''  ^^"'^^^i 
ceed  by  bill  in  equity  against  such  persons  so  having  privilege  inequity  against 
of  Parliament,  to  obtain  from  them  discovery,  on  oath,  of  facts  V^P?^  ^^p  ^ 
intended  to  be  used  or  given  in  evidence  in  courts  of  law,  liameBS,  bill 
against  the  persons  making  such  discovery ;  and  that  in  cases  ''^^^  be  taken 
where  such  persons  having^such  privilege  as  aforesaid  shall 
stand  out  process  of  contempt,  parties  entitled  to  such  disco« 
very  against  them  have  not  sufficient  means  of  compelling  or 

(r)  1  T.  &  V.  1  SO.    The  practice    ttiam  Turner  o.  Turner,  4  Sim.  407 ; 
of  Che  Register's  Offoe  appears,  how-    Baker  v.  Keen,  ib.  496.   In  this  res- 


evei,  to  b^  to  draw  up  the  order  on  pect  the  practice  in  taking  bills  pro 

the  production  of  the  order  for  the  eonfetto  against  a  defendant  who  is 

sequestration  only.  not  in  custody  differs  from  the  course 

(f)  Hand.  41,  n.  of  proceeding  where  he  is.  Vid§  pott, 

(I)  Hart  V.  Ashton,!  Mad.  175 ;  vide  sect.  S. 
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Of  taking  BilU  pr^  CmfM$o ; 


Afler 
AppMmnoe* 


Such  bills  shall 
be  read  in  evi- 
deoce  as  an  an* 
swer  admitting 
the  facta. 


obtaining  the  same  in  all  cbm»>  it  is  therefore  enected,  that 
from  and  after  the  paaeing  of  the  Act,  when  anj  defeiidaal 
hairing  privilege  of  Parliament  shall  have  appeared  to  mty  bill 
filed  against  him,  seeking  a  discovery,  npon  oath,  or  when  an 
appearance  shall  have  been  entered  for  such  defendant  aceord-' 
ing  to  the  provisions  aforesaid,  and  such  person  shall  reiose 
or  neglect  to  pnt  in  his  answer  to  such  bill  within  the  time 
for  that  purpose  allowed  by  the  rules  and  orders  of  such  Court, 
that  then  it  shall  and  may  be  lawful  for  the  plaintiff  in  eudi 
suit  to  apply  to  the  Court  for  an  (uder  that  such  bill  should 
be  taken  pro  confesso  against  such  defendant,  and  upon  such 
application  such  Court  of  Equity  shall  make  an  order  that 
such  bill  shall  be  taken  pro  con/eBSO,  nnlese  the  defondnnt 
shall,  within  eight  days  after  being  served  with  such  order, 
shew  good  cause  to  the  contrary. 

"  And* it  is  further  enacted,  that  when  and  so  soon  as  any 
such  order  shall  have  been  pronounced  by  any  such  Court  of 
Equity  for  taking  such  bill  pro  confesso,  such  lull  in  Equity, 
or  an  examined  copy  thereof  so  tliken  pro  c&nfeao^  shall  be 
taken  and  read  in  any  Court  of  Law  or  Equity,  as  eridence 
of  the  facts  and  mattes  and  things  therein  contained,  in  the 
same  manner  as  if  such  facts,  matters  and  things  had  been 
admitted  to  be  true  by  the  answer  of  the  defendant  put  in  to 
such  bill ;  and  such  bill  so  taken  pro  confesio  shall  be  received 
and  taken  in  evidence  of  such  and  the  same  facts,  and  on 
behalf  of  such  and  so  many  persons,  as  the  answer  of  the 
defendant  to  the  said  bill  could  and  might  have  been  read 
and  received  in  evidence  of,  in  case  such  answer  had  been  put 
in  by  the  defendant  thereto  and  had  admitted  the  same  fact?, 
matters  and  circumstances,  as  in  such  bill  stated  and  set  forth ; 
and  in  like  manner  every  other  bill  of  disconery  taken  pro 
eonfesio  under  any  of  the  provisions  of  the  Act,  shall  or  may 
be  taken  and  read  in  evidence  of  the  facts  and  matters  and 
things  therein  contained,  to  the  extent  aforesaid." 

The  above  sections  have  been  substituted  for  the  4th  and  5th 
sections  of  the  45  Geo.  3,  c.  124,  which  they  repeal ;  the  only 
difference  being  in  the  latter  part  of  the  last  quoted  section^ 
which  extends  the  power  of  reading  bills  taken  pro  ctntfesto 
under  its  provision  as  evidence  to  all  bills  taken  pro  canfefso 
under  that  Act. 
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It  IB  to  be  oBsenred  that  in  Janes  v.  Dams  (u),  upon  an  appli*        ^^  w>t 
turn  being  made  to  Lord  Eldon,  that  a  bill,  not  a  mere  bill  of  < — ^        j 


di8Q0TeKy»  but  which  prayed  relief,  might  be  taken  pro  con^ 
fuea^  nnder  the  5th  eection  of  the  45th  Geo.  3,  c.  124,  (of 
which  the  13th  section  of  the  1  W.  4,  c.  36,  is  a  precise  copy) 
his  Lordship  held  that  that  section  applied  only  to  bills  of 
discovery, and  refhsed  the  motion;  but  in  Logan  y.  Grant {x)^ 
Bir  Thomas  Plumer,  V.  O.  upon  the  aboTO  case  being  cited  to 
him  on  a  similar  application,  said  that  he  thought  there  must 
be  some  misapprehension  of  what  the  Lord  Chancellor  had  said, 
and  thai  it  coold  not  gorem  the  practice,  there  being  no  reason 
why  the  oonstniction  of  the  Act  should  confine  the  relief  given 
by  it  to  bills  of  discovery  only. 

For  the  practice  with  reg^ard  to  the  taking  a  bill  pro  confesso  Agaunst  tht  At- 
against  the   King's  Attomey-gfeneral  in  cases  in  which  he  ^'^"^y'ifi'*^'^* 
omits  to  answer,  the  reader  is  referred  to  a  former  part  of  this 
treatise  (y). 

A  bill  may  be  taken  pro  confesso  against  a  corporation  Against  t  cor- 
aggregate  upon  the  issue  of  a  sequestration,  in  the  same  way  puration. 
that  is  done  in  the  case  of  an  individual  (s). 


Sbct.  IIL 


Where  the  Defendant  is  in  Custody. 

We  now  come  to  the  consideration  of  the  course  to  be 
pursued  in  order  to  take  a  bill  pro  confesso  against  a  defend- 
ant who  is  in  actual  castody,  either  for  contempt  in  not 
appearing  or  in  not  answering. 

With  respect  to  persons  who  are  in  custody  for  a  contempt  where  defend- 
in  not  appearing,  the  stat.  1  W.  4,  c.  36,  s,  11,  confers  upon  *°^ »» >*»  prison 
the  Court,  as  we  have  before  seen,  a  power,  in  case  a  defend-  jng, 
ant  upon  being  brought  up  by  habeas  corpus  shall  refuse  or 
neglect  to  enter  his  appearance,  or  (being  within  the  walls  of 
any  prison  in  England,  under  or  charged  with  an  attachment  or 

(u)  17  Ves.  368.  (y)  ilnte,  183. 

.  («)  1  Ms4^  690.  (s)  Vidt  mt$^  \9^. 
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Of  taking  Bills  pro  Cmtfesso : 


For  not 
appearing. 


Appearance 
may  be  obtained 
either  by  bring- 
ing him  up  upon 
habeat  eorput ; 

or  by  aerving 
him  with  four- 
teen days' notice 
in  prison  ; 


but  twenty-one 
days  must 
elapse  from  his 
first  commits 
ment,  &c.. 


and  appearance 
must  be  entered 
within  fourteen 
days  after. 


otherwise  de 
fendant  will  be 
discharged. 


other  procesa  of  contempt,  shall,  after  fourteen  days'  notice  in 
writing  requiring  him  to  enter  an  appearance,  refiue  mr  neglect 
to  enter  hia  appearance,  or  to  appoint  a  clerk  in  Ckmrt  to  act  In 
his  hehalf ),  to  appoint  a  clerk  in  Court  to  enter  an  appearance 
for  such  defendant,  and  it  directs  that  such  proceedings  maj  be 
had  thereupon  as  if  the  party  had  actually  appeared.  So  that 
where  a  party  is  in  actual  custody,  an  appearance  may  be 
obtained  from  him  either  by  bringing  him  up  to  the  bar  of  the 
Court,  or  by  serving  him  in  the  prison  where  he  is,  with  the 
notice  required  by  the  Act.  By  this  means  he  is  placed  in 
the  same  situation  as  a  defendant  who  has  appeared  and  has 
been  taken  upon  process  of  contempt  for  not  answering,  and 
the  same  method  may  be  pursued  for  getting  the  bill  taken 
pro  confesso  against  him  as  against  such  defendant. 

It  is  to  be  observed,  however,  that  if  the  plaintiff  intends 
to  take  a  bill  pro  confesso  against  a  defendant  who  is  in  cus- 
tody for  not  appearing,  he  must,  under  the  13th  rule,  allow 
him  twenty-one  days  from  the  time  of  his  being  lodged  in 
gaol  or  prison,  or  from  the  attachment  being  lodged  against 
him,  he  being  already  in  prison,  before  he  enters  an  appear- 
ance for  him  under  the  above  section.  He  must  likewise  take 
care  that  the  appearance  is  entered  for  him  within  fourteen 
days  after  the  expiration  of  the  twenty-one  days  within  which 
he  may  put  in  his  answer,  otherwise  he  will  be  entitled  to  be 
discharged,  upon  lus  application  to  the  Court,  under  the  same 
rule,  unless  the  Court  shall  see  good  cause  to  remand  him. 
Therefore  where  the  plaintiff  does  not  intend  to  bring  the 
defendant  to  the  bar  of  the  Court,  but  to  enter  an  appearance 
for  him,  upon  notice,  in  the  manner  authorized  by  the  11th 
section,  he  should  so  contrive  the  notice,  that  the  fourteen 
days  shall  expire  within  fourteen  days  after  the  expiration  of 
the  twenty-one  days;  and  if  the  defendant  has  not  been 
brought  to  the  bar  at  all,  the  fourteen  days'  notice  in  writing, 
to  be  served  upon  him  in  prison,  must  also  expire  within  the 
time  limited  by  the  6th  rule  for  a  defendant  who  is  actually  in 
prison  being  brought  to  the  bar,  otherwise  the  defendant  will 
be  entitled  to  apply  for  his  discharge  under  the  operation  of 
that  rule. 

After  an  appearance  has  been  entered  for  a  defendant  under 
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Wh^TM  the  Defendant  is  in  Custody. 

the  ipmvMom  of  the  abore  Act,  the  pleintiiF  mny,  (if  thd     For  want  of 
defendant  remainB  in  cii8tody»  and  does  not  pat  in  an  answer  Mwer.   ^ 

within  the  time  limited  for  that  purpose  by  tlie  orders  of  the 
Covrt),  issue  an  attadiment  against  him  for  his  contempt  in 
net  answering,  and  charge  him  with  that  contempt,  by  lodging 
the  attachment  with  the  Warden  of  the  Fleet ;  he  may  then 
proceed  to  have  the  bill  taken  pro  confesso  against  him,  in 
the  manner  directed  by  the  second  rule,  which  will  be  pre- 
sently detailed  (a). 

According  to  the  old  practice  of  the  Court,  where  a  de-  Proceediag 
fendant  was  in  custody  for  a  contempt  in  not  obeying  the  ?*****  *^f??J''^ 
subpcena^  the  first  step  was,  if  he  was  in  the  hands  of  the  under  tb^ld 
messenger  or  of  the  seijeant-at-arms,  to  have  him  brought  Pf^^<^  of  the 
to  the  bar  of  the  Court  by  the  officer.     If  he  was  in  actual 
prison,  he  was  brought  up  by  haheat  corpus^  and  upon  his 
being  so  brought  up  he  was  committed  (or  if  brought  up  from 
thence  remanded)  to  the  Fleet  prison  {b). 

The  defendant  being  thus  in  custody  of  the  Warden  of  thd 
Fleet  charged  with  his  contempt,  the  next  step  was  to  bring 
him  up  again  to  the  bar  by  the  ordinary  habeas  corpus  of  the 
Court ;  upon  which  occasion  the  Court  admonished  him  of  his 
contempt,  and  interrogated  him  as  to  the  cause  of  his  refusal, 
and  it  usually  assigned  him  a  day  to  answer.  He  was  then 
remanded  to  the  Fleet,  and  if  he  persisted  in  his  contempt  he 
was  again  brought  into  Court  upon  an  aiias  habeas  corpus ; 
then  by  a  pluries  habeas  corpus,  being  at  such  soTeral  times, 
upon  his  continuing  contnmaciousi  remanded  to  the  Fleet. 
If  after  being  brought  up  and  remanded  upon  a  pluries  habeas 
eorpuSf  he  still  continued  contumacious,  he  was  then  brought 
up  lor  the  last  time  upon  an  aiias  pluries  habeas  corpus^ 
whereupon  an  order  would  be  made  for  taking  the  bill  pro 

(a)  It  is  to  be  observed,  that  in  answer  bas  been  extended  to  eight 

order  to  entitle  a  plaintiff  to  take  this  weeks  in  a  town  cause,  and  ten  weeks 

eonise  he  mast  wait  till  the  defend*  in  a  coontiy  canse  ;  the  eflect  of 

ant's  time  for  answering  has  expired  which  has  been,  very  considerably, 

before  he  can  proceed ;  this,  accord-  to  protract  the  period  within  which 

ing  to  the  practice  of  the  Court  at  the  the  plaintiff  can  proceed  to  take  the 

time  when  the  1  W.  4,  c.  S6,  was  bill  vro  confesto,  and  ccosequeDtl^ 

passed,  was  eight  day$  ^Ster  appear-  the  time  of  the  defendant's  impri- 

ance,  but  by  the  new  orders  of  the  ionment. 

21  December  18SS,  ord.  z.  the  time  (&)  Hind.  110. 
for  the  defendant's  putting  in  his 

VOL.   I.  Y  T 
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Of  taking  Bills  pro  Confesso : 


For  want  of 
Aoswer. 


New  practice 
UDder  1  W.  4, 
c.  36. 


Where  defend- 
ant is  in  prison 
for  a  misde- 
meanor. 


confesso  againBt  him,  the  Court  haviiig  premuslyy  if  he  had 
not  appeared,  ordered  that  an  appearance  ahoold  be  entered  for 
him,  purenant  to  the  statute  5  Geo.  2,  c.  25  (c). 

In  order  to  obviate  the  delay  and  expense  of  this  protracted 
process,  the  Conunissioners  for  inquiring  into  the  Practice  of 
the  Court    recommended    that    it  should    be    considerably 
shortened  ;  in  pursuance  of  which  it  has  been  enacted,  by  tha 
1  W.  4,  c.  36,  s.  15,  rule  2,  '*  that  if  any  defendant  being  in 
contempt  for  not  answering  the  bill,  shall  have  been  brought 
to  the  bar  of  the  Court  under  process  for  such  contempt  and 
shall  have  been  committed  or  remanded  back  to  the  prison  of 
the  Fleet,  the  plaintiff  may  sue  forth  the  writ  of  habeas  corpus, 
in  the  manner  and  form  heretofore  in  use  in  the  like  cases, 
provided  that   there  shall   be  at  least  twenty -eight   days 
between  the  day  on  which  such  defendant  was  so  committed  or 
remanded  back  and  the  return  of  such  writ  of  habeas  corpus'; 
and  upon  the  return  of  such  writ  of  habeas  corpus^  in  case 
such  defendant  shall  not  have  put  in  his  answer^  the  Court 
shall  order  the  bill  to  be  taken  pro  confesso  against  such 
defendant,  in  the  same  manner  as  is  now  usual  in  the  like  cases 
upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus^  and 
such  decree  shall  thereupon  be  made  as  shall  be  thought  just." 
By  the  fourth  rule  of  the  same  section,  it  is  also  enacted, 
''  that  where  a  defendant  is  confined  for  a  misdemeanor,  and 
has  been  brought  before  the  Court  upon  an  habeas  corpus, 
and  hereupon  has  been  turned  over  to  the  Fleet  pro  fonnd, 
but  has  been  carried  back  to  the  prison  from  whence  he  csm^ 
with  his  cause,  another  writ  of  htibetu  corpus  may  iwue, 
directed  to  the  gaoler  or  keeper  of  the  prison  to  which  he  has 
been  carried  back,  and  thereupon  the  defendant  shall  be 
brought  into  Court  and  remanded  to  the  prison  from  whence 
he  came^  with  his  cause,  without  being  turned  over  again  to 
the  Fleet  prison,  and  the  bOl  may  be  taken  pro  confesso,  in 
the  same  manner  in  all  respects  as  if  the  defendant  had  been 
all  along  in  the  custody  of  the  Warden  of  the  Fleet." 

This  rule  was,  as  we  have  seen  (<f),  introduced  for  the  puipos® 
of  rendering  the  process  of  the  Court  for  compelling  an  answer 
as  effective  against  prisoners  in  custody  for  misdemeanors  >> 


(c)  Hind.  110. 


(d)  Aniej  p.  9M. 
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tigainst  other  pewoiui.  Nothing,  hoverer,  u  mud  in  the  rule  fts     For  want  of 
to  the  time  whieh  miiBt  elapse  between  the  period  of  his  being   ,    Answer. 
committed  to  the  Fleet  pro  formd  upon  the  first  habeas  x^orpus, 
and  the  return  of  the  second ;  but,  it  is  presumed,  that  it  must 
he  the  same  as  that  prescribed  in  the  second  rule,  where  a 
defendant  has  been  committed  or  remanded  to  the  Fleet. 

Under  these  rules,  therefore,  coupled  with  the  other  rules 
and  sections  of  the  Act,  the  course  of  proceeding  in  order 
to  take  a  bill  pro  confesso  against  defendant  in  custody  for 
not  putting  in  an  answer,  is — 

1.  Where  he  is  in  custody  of  the  messenger  or  serjeant-at-  A  defendant 

armsy  to  cause  him  to  be  brought  to  the  bar  of  the  Court  !?  ^^"^'^^y  ^^ 
/  **  the  messenger 

within  the  time  limited  by  the  fifth  rule,  when,  unless  the  Court  or  serjeant-at- 

shall  see  fit  to  order  his  discharge,  as  coming  under  any  of  the  J""''uT"**  **j 

roles  before  pointed  out,  he  will  be  committed  to  the  Fleet  committed  to 

prison  until  he  answers  and  clears  his  contempt.  ™  ^^^^' 

2.  Where  he  is  already  in  gaol  for  a  misdemeanor ^  he  A  defendant  in 
must  be  brought  up  to  the  bar  of  the  Court,  by  habeas  corpus  J^anoJ*"**" 
cum  causis,  witiiin  thirty  days  from  the  attachment  being  must  be  corn- 
lodged  against  hnn  (unless  such  thirty  days  shall  expire  in  ^^^^f^^^ 
▼acation,  in  which  case  he  must,  be  brought  to  the  bar  within 

the  first  four  days  of  the  ensuing  term)  when  the  Court  will 
make  an  order  that  he  shall  be  committed  to  the  Fleet,  pro 
farmd,  and  then  carried  back  to  the  prison  from  whence  he 
camey  cum  causis. 

3.  Where  he  is  in  the  Sheriff's  prison,  or  in  the  Fleet,  A  defendant  in 
having  been  lodged  there  in  pursuance  of  process  of  contempt  a'c^unty  gao/° 
for  not  answering,  or,  being  already  there,  has  been  charged  or  in  the  Fleet, 
with  such  process,  he  must  be  brought  up  to  the  bar  by  habeas  ^^^t  ^p  and 
carpus  within  the  time  specified  in  the  fifth  rule  before  referred  oommittttlto 
to,  and  upon  being  so  brought  up  he  will  be  committed  or  re-  ^  ^  > 
manded  to  the  Fleet  prison  till  he  puts  in  his  answer  and 

clears  his  contempt. 

From  this  statement,  it  appears  that  in  no  case  will  the 
statute  apply  till  tlie  defendant  has  been  brought  to  the  bar 
of  the  Court,  and  committed  or  remanded  to  the  Fleet  prison, 
charged  with  the  contempt;  and  in  Bilton  v.  Bennett  {c), 

(e;  4  Sim.  17. 
y  T  2 
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Of  taking  Bills  pro  Confet$o : 


For  want  of 
Answer. 


and  must  re- 
main there 
twenty -eight 
days. 


after  which  he 
must  be  brought 
up  to  the  bar, 

by  kabeat 
corpuu 


Requisites  to  be 
attended  to  in 
the  return  of  tht 
writ. 


Must  not  be 
leasthan  twenty- 
eight  days  from 
committal  to  the 
Fleet, 


nor  less  than  two 
months  from 
original  com- 
mittal to  prison; 


where  a  defendant  in  contempt,  for  want  of  a  joint  answer  by 
himself  and  his  wife,  being  in  the  custody  of  the  warden  of 
the  Fleet  for  contempt  in  another  caose,  waa  brought  up  at 
once  by  habeas  corpus  for  the  purpose  of  having  the  bill  takes 
pro  confesso  against  him,  without  having  been  brought  up  by 
a  previous  habeas  corous^  and  remanded  till  he  answered  the 
bill,  the  Vice-Chancellor  ruled  that  the  bill  could  not  then  be 
taken  pro  confesso,  but  that  he  must  be  remanded  to  the  Fleet 
and  brought  up  again  by  another  habeas  corpus^  returnable  is 
twenty-eight  days  from  such  remanding  (y). 

The  prisoner  being  thus  bt  ought  to  the  bar  of  the  Court, 
and  committed  or  remanded  to  the  Fleet,  charged  with  bis 
contempt,  must  remain  in  prison  for  at  least  twenty-eight  days 
(which  are  to  be  allowed  him  om  such  his  committal  or  re- 
manding to  put  in  his  answer) ;  he  may  then  be  again  brongbt 
to  the  bar  for  the  purpose  of  having  an  order  made  for  taking 
the  bill  pro  confeiso  against  him. 

This  is  to  be  done  by  means  of  the  writ  of  hahfifA 
corpus,  mentioned  in  the  second  rule  above  referred  to,  but  is 
case  the  defendant  is  in  custody  for  a  misdemeanor,  the  second 
writ  of  habetu  corpus^  mentioned  in  the  fourth  rule,  must  be 
resorted  to. 

In  suing  out  this  writ  of  habeas  corpus,  t^o  things  are  te 
be  attended  to  with  respect  to  the  return ;  viz.,  first,  to  bare 
it  fixed  at  such  a  time,  that  the  defendant  may  have  at  least 
twenty-eight  days  (from  the  time  of  his  committal,  or  being 
remanded)  to  put  in  his  answer  before  he  is  again  broo^t 
up;  and  secondly,  that  such  twenty-eight  days  shall  not 
expire  before  two  calendar  months  have  elapsed  from  the 
time  of  the  defendant's  being  first  conmiitted  to  gaol  upon  tbe 
process,  or,  if  he  was  already  in  prison,  of  the  process  being 
lodged  against  him  there ;  for,  it  is  to  be  observed,  that  bj  the 
thirteenth  rule  the  plaintiff  cannot  proceed  to  take  the  biil 
pro  confesso  till  aflter  the  expiration  of  two  calendar  months 
from  the  time  of  his  being  first  conunitted  to  prison  undef 

(/)  It  is  to  be  observed,  thai  in  it  was  done  witbovf  an  order  f» 

the  above  case  the  husband  had  put  sanction  it,  the  Court  treated  it »  ^ 

in  an  answer  for  himself,  in  which  his  nullity.     Vidt  ante,  p.  209. 
wife  did  not  join ;  but,  inasmuch  ts 
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the  procesa  of  contempt,  or  from  the  procees  being  lodged  P<»'  ^ut  of 

•     .  !_•       u     1-  •         1       J     •         •  Answer, 

against  him,  he  being  already  in  prison.  u        ^         / 


It  is  also  to  be  observed,  that  the  same  mle  provides  that  but  nmst  bo 
the  plaintiff  shall,  at  the  expiration  of  such  two  calendar  JJ^m  °he*Jnd  of 
months,  proceed  to  take  the  bill  pro  confessOf  and  shall  the  two  monthi. 
actually  obtain  an  order  for  that  purpose  within  six  weeks 
after  the  expiration  of  the  two  calendar  months,  and  that  in 
default  of  his  so  doing  the  defendant  may  apply  to  the  Court 
for  his  dischai^.     So  that,  besides  the  two  points  before 
mentioned  as  necessary  to  be  observed  in  respect  of  the  return 
of  the  habeas  corpus^  under  which  the  defendant  is  to  be 
brought  up,  there  is  this  third  point  to  be  attended  to ;  namely, 
to  have  it  fixed  so  that  it  shall  fall  within  the  six  weeks,  to 
be  computed  from  the  end  of  the  two  calendar  months  from 
the  period  of  the  defendant's  being  committed  to  prison  or 
the  attachment  being  lodged  against  him  {g). 

The  defendant  being  brought  up  under  the  writ  of  habeas  Order  upon  re- 
corpus  above  mentioned,  the  Court  will,  if  he  still  persists  in  ^^[        ' 
his  refusal  to  put  in  an  answer,  make  an  order  for  taking  the 
bill  pro  confesso  against  him ;  and,  it  is  to  be  observed,  that  Decree  may  be 
in  such  cases  the  plaintiff  may,  if  the  defendant  or  defendants  ^odontheie 
in  custody  be  the  only  defendants,  have  the  bill  taken  pro  no  other  defend- 
confesso  f  and  obtain  a  decree  (upon  the  application  of  counsel),  ^^ 
at  the  return  of  the  habeas  corpuSy  without  the  process  of 
setting  down  the  cause  (A).     In  such  cases  it  must  form  part 
of  the  order  by  which  the  defendant  is  remanded  upon  the  first 
habeas  corpuSt  that  the  clerk  in  Court  should,  at  the  return  of 
the  next  habeas  corpus^  attend  in  Court  with  the  record.     If 
there  be  other  defendants,  the  cause  must  be  set  down  (t),  which 
must  also  be  done  in  all  cases  where  the  defendant  is  not  in 
custody,  whether  the  order  has  been  made  upon  the  issuing  of 
a  sequestration  (A),  or  under  the  statute,  against  a  defendant 
who  has  absconded  to  avoid  process  (/). 

It  may  be  noticed  in  this  place,  that  where  a  plaintiff,  after  ^*^^ '^^J  ^ 


(^)  The  course  of  proceeding  when        (h)  Set^ve  v.  Edwards,  S  Ves. 
the  time  within  which  a  plaintin  ought    S72 ;  Lewis  v.  Marsh,  2  S.  &  S.  220. 
to  obtain  the  order  for  taking  the  bill        (t^  Ibid,  1  Newland  95 ;  ted  vide 
pro  eonfato  expires  during  the  vaca-    1  Smith,  Ch.  P.  113. 
tion,  does  not  very  clearly  appear.  {k)  Ante,  685, 

(I)  Ante,  p.  276. 

Y   Y  3 
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Of  taking  Bills  pro  Confesso : 


sonei^  iQ  cus- 
tody without 
prejudice  to 
right  of  taking 
bill  pro  coH- 
ftaso. 
In  what 
cases  piaintiflP 
may  put  in  an 
answer  for  a 
defendant 


In  what  cases 
Court  may  de- 
tain defendant 
in  custody  till 
he  has  an- 
swered the  bill 
or  interroga- 
tories. 


a  defendant  haa  been  taken  into  custody  upon  a  contempt  for 
want  of  an  answer,  is  desirous  of  amending  his  bill,  he  may 
do  so  without  prejudicing  his  right  to  take  the  bill  fro  canfessoj 
under  the  tenth  rule  of  the  Act,  1  Will.  4,  c.  36,  s.  15. 

As  it  not  unfrequently  happens  that  in  the  case  of  a  de- 
fendant standing  in  the  situation  of  a  trustee  having  no  bene- 
ficial interest  in  the  subject  matter,  a  mere  formal  answer 
would  fulfil  all  the  purposes  of  taking  the  bill  pro  confetsOj 
the  Act  provides  a  method  of  putting  in  such  answer  in  cases 
where  the  defendant  is  a  mere  formal  party,  by  directing,  that 
in  every  case  where  the  defendant  has  been  brought  to  the 
bar  of  the  Court  to  answer  his  contempt  for  not  answering, 
and  shall  refuse  or  neglect  to  answer  within  the  next  twenty- 
one  days,  the  plaintiff  shall  be  at  liberty,  with  the  leave  of  the 
Court,  {upon  ten  days'  previous  notice  to  the  defendant  after 
the  expiration  of  such  twenty-one  days,  unless  good  cause  be 
shown  to  the  contrary),  instead  of  proceeding  to  have  the  bill 
taken  pro  confesso,  to  put  in  such  an  answer  to  the  bill  as 
thereinafter  is  mentioned,  in  the  name  of  the  defendant,  tnth- 
out  oath  or  signature,  and  thereupon  the  suit  shall  proceed  in 
the  same  manner  as  if  such  answer  were  really  the  answer  of 
the  defendant,  with  which  the  plaintiff  was  satisfied ;  and  the 
costs  of  the  contempt,  and  of  putting  in  such  answer,  may  be 
provided  for  in  like  manner  as  if  the  defendant  hisoself  had  pat 
in  such  answer ;  and  such  answer,  besides  the  formal  parts 
thereof,  shall  be  to  the  following  effect :  ^*  that  the  defendant 
leaves  the  plaintiff  to  make  such  proofs  of  the  several  matters 
in  the  bill  alleged  as  he  shall  be  able  or  be  advised,  and  sob- 
mits  his  interest  to  the  Court "  (m). 

It  is  also  enacted  by  the  twelfth  rule  of  the  above  Act 
**  That  in  any  case  where,  upon  the  application  of  the  plaintiC 
the  Court  shall  be  satisfied  that  justice  cannot  be  done  to  the 
plaintiff  without  an  answer  to  the  biU,  or  to  the  interrogatories 
from  the  defendant  himself,  it  shall  be  lawful  for  the  C<mrt 
to  order  the  defendant  to  remain  in  custddy  until  answer  or 
further  order,  but  without  prejudice  to  the  plaintiff  availing 
himself  of  an    of  the  provisions  of  this  Act." 


(m)  Sect.  15,  rule  U. 
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Sect.  IV. 

Proceedings  subsequent  to  Order, 

The  course  to  be  ptmued  to  obtain  a  decree  against  the  £ffect 

defendant,  after  the  order  for  taking  the  bill  pro  confesso  has  .  of  Answer. 


been  pronounced,  has  been  before  pointed  out  (n).     It  remains  Older  oot  dis- 

only  to  be  observed,  that  after  the  order  has  been  made,  the  ^^^^^^  ^.p^n 

.        .  ,       ,       ,   -      ,  .,«  .  -     mere  putting  in 

mere  putting  in  an  answer  by  the  defendant  will  not  be  a  suf-  of  answer, 

ficient  ground  for  moying  to  set  the  order  aside ;  and  where 
upon  that  ground  a  motion  was  made  to  discharge  an  order  for 
taking  a  bill  pro  confesso^  it  was  refused  with  costs  (o). 

If,  however,  the  plaintilF  receives  the  costs,  or  accepts  the  unless  plaintiff 
answer,  (by  taking  a  copy  of  it  or  otherwise,)  or  takes  excep-   »ccepu  the 
tions  to  it,  he  will  waive  the  process;  the  reason  of  which  is, 
that  he  cannot,  after  an  answer  is  actually  filed,  have  a  decree  Plaintiff  sboold, 
pro  confesso  without,  in  the  first  instance,  movinir  to  take  the  bowever,  move 

«.,/.,         ^  .  ,  t^  1       A  i.  »        ^  to  take  the 

answer  off  the  file,  which  he  cannot  do  after  any  of  the  above-  answer  off  the 

mentioned  acts  (p).  ^^* 

But  although  the  mere  gratuitously  patting  in  an  answer  will   Upon  what 
not  be  sufficient  to  discharge  the  order  for  taking  a  bill  pro  con-  ^T^^^"*^ 
fessOf  yet  wherever  an  order  of  this  nature  has  been  made,  and  the  order. 
the  defendant  comes  in  upon  any  reasonable  ground  of  indul- 
gence, and  pays  the  costs,  the  Court  will  attend  to  his  application 
unless  the  delay  has  been  extravagantly  long  iq).     It  is  not, 
however,  a  matter  of  course  to  discharge  the  order  for  taking 
the  bill  pro  confesso^  and  the  Court,  before  doing  so,  will  re- 
quire to  see  the  answer  proposed  to  be  put  in,  in  order  that  it 
may  form  a  judgment  as  to  the  propriety  of  it,  and  will  not 
put  the  plaintiff  to  the  peril  of  having  just  such  an  answer  as 
the  defendant  shall  think  proper  to  give  (r). 

When  a  bill  is  to  be  taken  pro  confesso,  either  at  the  hear-   Decree  pro 
ing  or  upon  motion,  the  plaintiff's  clerk  in  Court  must  attend  ^^-^^''^ 
with  the  record  of  the  bill,  and  then,  if  upon  reading  the 
record,  and  taking  it  to  be  true,  the  plaintiff  appears  to  have 

(«)  Ante,  pp.  685.  693.  (q)  Williams  v.  Thompson,  Ubi 

(o)  Williams  v.  Thompson,  2  Bro.  iujtra. 

C.C.280;  lCox41S,S.C.  (r)  Hearne  v.Ogilvie,   U  Ves. 

(p)  Sidgicr  v.  Ty te,  1 1  Ves.  202.  77. 

y  ir  4 
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Decree, 


is  pronounced 
by  the  Court 
itself, 

and  plaintiff 
cannot  take 
such  a  one  as 
he  can  abide 
by. 

Decree  against 
persons  ab- 
seondine,  &c. 
nisi  in  Uie  first 
instance. 


but  in  other 
cases  it  is  ab- 
solute. 

How  impeached. 


Where  defend- 
ant was  suffer- 
ing under  imbe- 
cility of  mind. 


May  be  varied 
under  circum* 
stances. 


any  equity  against  the  defendant,  the  Court  will  decree  ac- 
cordingly. And  it  is  to  he  oheerved,  that  where  a  hill  is  to 
be  taken  pro  confessOf  the  Court  hears  the  pleadings,  and 
itself  pronounces  the  decree,  and  does  not  permit  the  plaintiff 
to  draw  up  the  decree,  (as  it  does  in  ordinary  cases  when  the 
defendant  makes  default  at  the  hearing)  (s)  ;  and  where  npon 
hearing  the  case  it  appeared  that  the  plaintiff  had  no  equity, 
the  bill  was  dismissed  (i)» 

It  is  to  be  obserred,  that  a  decree  made  upon  taking  a  bill 
pro  confesso  against  a  person  absconding  to  avoid  being  served 
with  process,  under  the  1  W.  4,  c.  36,  sect.  3,  ts  in  effect 
only  a  decree  nm,  the  Act  allowing  the  defendant  or  his  re- 
presentatives to  come  in  and  answer  the  bill,  provided  they  do 
so  within  seven  yean,  before  which  time  the  decree  cannot 
be  made  absolute  (u). 

In  all  other  cases  a  decree  made  upon  taking  a  bill  pro  coH' 
fesso  is  absolute  in  the  first  instance,  and  no  day  is  given  for 
showing  cause,  against  it  (x).  like  any  other  decree  of  the 
Court,  it  cannot  be  impeached  collaterally,  but  only  upon  a 
bill  of  review,  or  to  set  it  aside  for  fraud ;  and  therefore  where 
a  bill  was  filed  for  an  account  of  matters  which  were  em- 
braced in  a  former  bill  filed  some  years  before,  which  had  been 
taken  pro  confesso  for  want  of  answer,  and  the  defendant 
insisted  upon  the  decree  in  the  former  suit  in  bar  to  the  new 
one,  the  new  bill  was  dismissed  with  costs  (y). 

In  Knight  v.  Young  (z\  however,  where  an  attempt  was 
made  on  the  part  of  a  defendant,  by  motion,  to  get  rid  of  a 
decree  taken  pro  confesso  npon  a  sequestration,  and  to  put  in 
an  answer,  on  the  defendant's  own  affidavit  that  he  had  been 
deranged,  Lord  Eldon,  although  he  refused  the  application, 
appeared  to  think  that  a  case  might  occur  in  which  such 
a  proceeding  would  be  allowed,  upon  the  ground  of  im- 
becility of  mind,  when  the  fact  was  established  by  other 
evidence  than  that  of  the  defendant  himself ;  and  in  Bolton 


(*)  Geary  u.  Sheridan,  8Ves.  192.        (x)  Landon  v.  Ready,  I  S.&S. 


(0  Molesworlh  v.  Lord  Verney, 
2  Dick.  667. 

(u)  Vide  ante,  p.  272. 


44. 

(y)  Ogilvie  r.  Heame,   IS  Ves. 
663. 

(s)  2  V.&B.184. 
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y.  GliUiford  (a)  his  Lordflhip,  although  he  did  not  go  the  Decree. 
length  of  admitting  the  party  to  set  aside  the  decree  gene- 
rally,  as  if  the  cause  had  never  been  before  the  Court  for 
hearing,  gave  relief  to  the  party  by  limiting  the  effect  of  the 
decree*  It  appears,  however,  firom  the  statement  of  the  case 
in  Knight  v.  Young^  that  previously  to  doing  this  his  Lord- 
ship had  satisfied  himself,  by  the  a£Gidavits  and  documents 
in  the  cause,  that  the  defendants^  although  they  held  out  a 
long  time,  did  not  mean  that  the  cause  should  be  heard  pro 
con/essOf  and  that  an  answer  had  in  fact  been  prepared,  stating 
the  circumstance  upon  which  they  relied,  the  truth  of  which 
was  established  by  many  other  documents  (6). 

It  seems  that  a  cause  in  which  a  decree  has  been  made  Deeieeprorim- 
upon  taking  a  bill  pro  confeseo  may  be  reheard ;  and  where  a  "^^^^J 
bill  had  been  taken  pro  confesso  against  a  husband  and  wife, 
and  afterwards  the  husband  died,  the  Court  allowed  the  cause 
to  be  reheard  on  the  petition  of  the  wife  (c). 

It  has  been  before  stated  that  when  a  bill  has  been  taken  pro  Proceeding 
confesso  against  a  defendant  abroad,  who  has  absconded  to  avoid  ^b«°  made  npon 
process,  the  defendant,  or  his  representatives,  (if  he  is  dead,)  gconding. 
may,  within  six  months  after  being  served  with  a  copy  of  the 
decree,  (which  the  Act  directs  to  be  served  upon  the  defendant 
or  his  representative  on  his  coming  within  the  jurisdiction,  or 
dying  within  seven  years),  appear  and  petition  to  have  the 
cause  reheard.     He  or  his  representative  may  also,  without 
being  served,  make  a  similar  application  by  petition  any  time 
within  the  seven  years ;  but  if  he  omit  to  do  so  within  the 
seven  years  this  decree  will  stand  absolutely  confirmed  (d). 

It  is  to  be  observed,  that  by  the  4th  section  of  the  Act,  When  made 

it  is  provided  that  if  any  person  against  whom  any  decree  .****°'jj^  penoo 

copy  of  decree 

i  V.  &  B.  186,  cited.  tisfaction  of  the  Master  that  there  mu^t  be  served, 

t  is  stated  in  a  note  to  Knight  was  a  debt  dne  to  the  Crown,  in  re- 

ifoung,  ubi  iupra,  that  the  case  of  spect  of  which  debt,  and  to  the  ex* 

Bolton  V.  Glassford  would   be  re-  tent  of  which,  the  Master  is  to  be  at 

ported  in  the  18th  volume  of  Mr.  liberty  to  give  him  the  benefit,  as  if 

Vesey's  Reports ;  bat  no  such  report,  there  was  no  admission  of  assets. 

however,  occurs.    The  order  in  the'  Reg.  Lib.  1811.  A.  1654  (b^. 

registrar's  book,  however,  is  as  fol^  (c)  Tooke  v.  Clarke,  1  Dick.  S50. 

lows :  **  His  Lordship  doth  declare  As  to  taking  bills  pro  conftsm  in  cases 

that  the  decree  is  not  to  be  consi-  of  husband  and  wife,  vide  ante,  p. 

dered  as  afiecting  the  defendant  to  214. 

the  extent  of  the  admission  of  assets,  (d)  Vide  ante,  p.  972 

so  far  as  he  can  make  out  to  the  sa- 


(a)2V 

(6)  It  is 

V.  Young,  1 
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Proceedings 
under  Decree. 


Proceedings 
under  a  decree 
ffro  conftuo 
the  same  as 
upon  an  or- 
dinary decree. 

Bill  taken  pro 
eonj'euo  cannot 
be  read  as  evi- 
dence of  the 
state  of  aa 
account. 


\Vhether  a  bill 
taken  pro  con- 
futo  against  a 
party  who  is  in 
custody  or  has 
absconded  can 
be  read  as  evi- 
dence. 


Bhall  be  made,  upon  refusal  or  neglect  to  enter  his  appearance, 
or  to  appoint  a  clerk  in  Court  or  attorney  to  act  on  his  behalf, 
shall  be  in  custody  or  forthcoming,  so  that  he  may  be  served 
with  a  copy  of  such  decree,  then  he  shall  be  served  with  a 
copy  thereof  before  any  process  shall  be  taken  out  to  compel 
the  performance  thereof. 

in  all  other  cases  where  a  decree  has  been  made  hy  taking 
the  bill  pro  confesso  the  proceedings  under  it  are  the  same  as 
the  proceedings  under  every  other  decree  made  upon  a  hear- 
ing. If  the  decree  directs  a  reference  to  the  Master,  the 
reference  must  be  proceeded  with  in  the  Master's  office,  in 
the  same  way  as  any  other  reference.  It  is  however  to  be 
observed,  that  according  to  the  old  practice  of  the  Court,  where 
the  decree  directed  the  Master  to  take  an  account,  a  bill 
taken  pro  confe$$o  could  not  be  read  before  the  Master  as 
evidence  of  the  state  of  the  account ;  and  that  where,  under  a 
decree,  which  directed  the  Master  to  take  an  account  of  all 
dealings  and  other  transactions  between  the  plainti£F  and  the 
defendant,  and  that  the  parties  should  be  examined  upon 
interrogatories,  &c.,  the  plaintiflP  offered)  by  way  of  evi* 
dence  in  support  of  his  charge,  a  schedule  annexed  to  his  hfll, 
(which  had  been  taken  pro  confessoy)  in  which  he  had  set  out 
the  account  between  him  and  the  defendant,  the  Master 
required  the  plaintiff  to  prove  his  charge  in  the  usual  way, 
which  the  plaintiff  not  doing,  the  Master  made  his  report  that 
nothing  was  due.  The  plaintiff  took  exceptions  to  the  report ; 
but  Lord  Thurlow,  after  taking  time  to  inquire  into  the 
practice,  overruled  the  exceptions,  and  put  this  case :  **  Sup- 
pose the  defendant  had  answered,  and  the  plaintiff  had  not 
replied  to  the  answer,  must  not  the  plaintiff  have  proved  his 
charge  ?  "  (c). 

This  must  still  be  the  rule  of  practice  in  all  those  cases  in 
which  the  bill  has  been  taken  pro  con/esso  in  the  ordinary 
course,  t.  e,  upon  a  sequestration  against  a  defendant  who  is 
not  in  custody,  and  who  has  not  absconded  to  avoid  the  pro- 
cess ;  but  there  appears  to  be  some  doubt  whether  bills  taken 
pro  confessOy  under  the  1  W.  4,  c.  36,  against  a  defendant  in 


(«)  Dominicetti  v.  Latti,  2  Dick.  S88. 
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CBfttod  jy  or  who  has  abscoaded,  may  not  be  read  in  evidence,  ^^  reading  a 
as  well  before  the  Master  as  elsewhere.  ^nf^^L^^. 

It  will  be  seen,  npon  reference  to  the  fourteenth  section,  dence. 
which  has  been  before  set  out( /*),  (and  which  is  in  fact  a  „ '    ,    . 
copy  of  the  sixth  section  of  the  46  G.  3,  c.  124,  which  the  against  mem- 
Act  of  the  1  W.  4,  c.  36,  repeals,)  that  as  soon  as  such  an  ^"""^  ^"*«- 

meiity 
order  as  therein  mentioned  (that  is  to  say,  the  order  autho- 
rized by  the  preceding  section  to  take  a  bill  pro  confesso^ 
which  seeks  a  discoTery  upon  oath  against  a  defendant  hav- 
ing privilege  of  Parliament,)  shall  have  been  pronounced  for 
taking  such  bill  pro  confessOj  such  bill  so  taken  pro  con* 
fessOy  or  an  examined  copy  thereof,  shall  be  read  in  any  Court  and  is  not  cod- 
of  law  or  equity,  as  evidence  of  the  facts,  matters  and  things  Siicove^rv  onl  °^ 
therein  contained,  &c.  It  then  goes  on  to  enact,  that  in  like 
manner  every  other  bill  of  discovery  taken  pro  confesso  under 
etny  of  the  provisions  of  the  Act  shall  or  may  be  read  in  evi- 
dence of  the  facts  and  matters^  and  things  therein  con- 
tained {g)\  so  that  a  question  arises  whether,  under  this 
clause,  bills  requiring  a  discovery  on  oath  from  other  persons 
than  those  having  privilege  of  Parliament,  can,  after  they 
have  been  taken  pro  confesso^  be  read  as  evidence  against 
such  persons  ? 

With  respect  to  the  application  of  this  Act  to  render  all  Whether  statute 

bills  taken  pro  confesso  under  its  provisions  (whether  bills  for  ?PP'*??  *®  ^^^^^ 
,.  ,  fii      /.       1-  1       t.  /.v        .1  individuals  not 

discovery   only  or  bills   for  discovery  and  relief)  evidence  decided. 

against  persons  having  privilege  of  Parliament,  there  can,  after 
the  decision  of  Sir  Thomas  Plumer  in  Logan  v.  Grant  (A), 
upon  the  construction  of  the  45  Geo.  3,  c.  124,  s.  5,  which 
has  been  before  referred  to,  be  little  doubt :  whether  it  can 
be  extended,  under  the  additional  words  above  mentioned,  to 
render  bills,  taken  pro  confesso  against  persons  not  having 
privilege  of  Parliament,  evidence  against  such  persons,  or  if 
it  can,  whether  such  extension  will  be  confined  to  bills  of  dis- 
covery only,  (which  are  the  bills  specifically  pointed  out  in 
that  part  of  the  section),  are  points  which  have  not  yet  been 
decided*  In  the  absence  of  authority,  therefore,  upon  these 
points,  all  that  the  writer  can  do  is  to  call  the  reader's  atten- 

{f)  Ante,  686.  in  the  45  Geo.  S,  c.  124,  s.  5. 

(g)  The  words  in  italics  were  not        (^)  1  Mad.  626,  ante,  687. 
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or  reading  a       tion  to  them,  and  to  express  his  individual  opinion  to  be,  that 
amfeiio  as  evi-     ^^^^  respect  to  bills  which  are  merely  filed  for  a  discovery, 

^^^^ ^    without  praying  relief,  there  can  be  little  doubt  that  the  words 

before  alluded  to  will,  where  they  hare  been  taken  pro  amfesto 
under  the  Act,  render  them  available  as  evidence  against  the 
plaintifiFs,  although  they  be  not  persons  having  the  privilege 
of  Parliament;  and  that  there  seems  to  be  no  reason  why  the 
doctrine  of  Sir  Thomas  Plumer  in  Logan  v.  Grant  should  not 
apply  to  the  case  of  bills  filed  by  unprivileged  persons,  as  well 
as  to  those  which  are  exhibited  on  behalf  of  membera  of  Far* 
liament. 


END  OF  VOL.  I. 
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Informations  do  not  abate  by  death  of  relator  -  •  17 

unless  the  relator  be  also  a  plaintiff  -        -  -  ib. 

By  marriage  of  y«]n«so2e  plaintiff   •        .        .  .  153 

effect  of  death  of  husoand  before  reyivor  -  -  ib. 

By  death  of  feme  covert  plaintiff      -        -        -  -  164 

seciUf  by  death  of  husband         ....  X68 

but  wife  need  not  proceed  with  the  suit ;  if  she 

does,  she  will  be  liable  to  the  whole  costs  -  ib. 

By  death  oifeme  covert  defendant  -        -        -  -219 

but  not  on  death  of  baron         -        •        -  -  217 

unless  new  interest  accrues  to  wife   -       •  - .  218 

By  bankruptcy  of  plaintiff;  in  Chancery         .  •  79 

secua,  m  the  Exchequer     •       -        •        -  -  ib. 

By  death  of  sole  assignee        -----  ib. 

Not  caused  by  bankruptcy  of  a  defendant        •  -  254 

Not  occasioned  by  infont  plaintiff  attaining  21  -  108 

Its  effect  upon  a  sequestration          *       •       .  .  Q50 

Vide  SBQITBSTBATXOir. 

ABROAD : 

Bankrupt  cannot  sue  for  his  property  abroad  -       .  73 
Property  of  bankrupt  abroad  yests  in  assignees       -  74 
Course'  of  proceeding  where  persons  haying  joint  in- 
terests are  abroad  -•<•...-  aio 
Where  sequestration  not  necessary  to  enable  plaintiff 

to  go  to  a  hearing  against  other  defendants   -  684 

Tide  ExBOUTOB.    Juribdiotion  of  thb  Coitrt. 

Seryice  of  subpcena  or  other  process  abroad,  in  what 

cases  gcKKi     .....      278^  279,  280 

Defendant  going  abroad  to  ayoid  process. 

Vide  Absgondino. 
Peer  abroad,  sendee  of  subpoena  or  letter  missiye 

at  his  town-house,  good         ....    555 

ABSCONDING  TO  AVOID  PROCESS: 

Stat.  5  Geo.  2,  c.  25,  repealed  and  re-enacted  by 

1  Will.  4,  c.  86 270,  w. 

Proceedings  under, 

must  be  in  strict  conformity  with  the  Act         -    274 

to  compel  appearance        -----     ib. 

to  take  bill  pro  otm/^sf0  against        -       -       -    271 

where  only  one  defendant        -        -    276 

not  good  unless  party  has  been  in 

England  within  two  years    -    278.  275 
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ABSCONDING,  he— continued.  page. 

to  make  decree  absolute, 

where  party  returns  within  seven  years,    272 
where  he  does  not  return     -        -        -    273 
by  defendant  to  avoid  decree     -        -        -        -     ib. 
Minister  of  parish  preventing  publication  of  order 

liable  to  indictment       -----    274 
Affidavit^  if  upon  information,  must  state  from  whom 

information  derived       -----     ib. 
Act  1  Will.  4,  c.  86,  applicable  to  all  cases  where 

party  goes  abroad  to  avoid  process         -        -    5J76 
to  Dills  of  revivor       ---..--     ib. 

ABSENCE  OF  PARTIES : 

Effect  of.  how  remedied.     Vide  Parties. 

Not  a  ground  for  dismissal  of  bill  at  the  hearing     388 

ABSOLUTE : 

In  whfit  manner  decree  made  absolute  against  infant. 
Vide  In  PANT. 

ACCOUNTS : 

Suits  for.     Vide  Partxbs. 

Settled,  bills  to  open,  certainty  reauired  in  -  -  481 

where  defendant  sets  up  statea  account  -  -  ib. 

or  an  award       -        -        -        -  -  -  ib. 

ACCOUNTANT  GENERAL: 

Stock  may  be  transferred  to^  under  28  Geo.  3,  c.  87, 
where  executor  is  abroad      -----    296 

ACCOUNTANTS  TO  THE  CROWN: 

May  be  relieved  in  the  Court  of  Exchequer    -        -     176 
pending  the  passing  of  their  accounts        -        -     177 
out  must  proceed  by  bill  against  the  Attomey- 
eeneral  --------    176 

May  file  a  bill  against  Attorney-general  during  the 

passing  of  their  accounts        .        .        -        -    177 

ACT  OF  BANKRUPTCY.    Vide  Bankruptcy. 

ACT  IN  PAIS : 

Wife  may  dispose  of  her  separate  property  to  her 

husbana  by-------    127 

ACTION  AT  LAW : 

Brought  in  consequence  of  a  contempt  irregularly 

issued,  restrained  by  injunction       -        •        .    665 
but  without  prejudice  to  the  party  applying  to 
the  Court  for  compensation     -        -        -       -    666 
Will  not  deprive  wife  of  her  right   to   her  chaae* 
in  action  by  survivorship  unless  judgment      -       -    155 
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ACTS  OF  PARLIAMENT:  page. 

Informations  under   •••••-•g 
Vide  Infobmations. 

ADDRESS  OF  A  BILL.    Vide  Bill. 

ADJUDICATION  IN  BANKRUPTCY : 

Validity  of,  how  to  be  disputed,  according  to  the  old 

practice  --------87 

under  the  Bankruptcy  Court  Act       ...      88 

ADMINISTRATION,  Letters  of: 
Limited : 

In  what  cases  necessary,  where  no  representatiye 
in  England      .-•-...    204 
Special : 

how  appointed  where  executor  abroad        -       -    295 
under  28  Geo.  3,  c.  87,  effect  of  executor  return- 
ing to  England        ------     ib. 

where  executor  an  infant    -        -        -        -        -    296 

Prerooativb.    Vide  Probate. 

ADMINISTRATOR: 

May  file  a  bill  before  administration  sued  out  -        -    420 

but  must  obtain  administration  before  bearioff   -     ib. 

and  allege  in  his  bill  that  it  has  been  granted    -     ib. 

defendants  may  plead  that  no  administration  has 

been  granted  -------    420 

Vide  Probate. 
Defendant,  not  necessary  to  aver  in  bill  that  admini- 
stration has  been  actually  taken  out       -        -    421 
Need  not  describe   himself  as  such   in  the   com- 
mencement of  bill  -------    46i 

ADMINISTRATRIX : 

Husband  of.    Vide  Feme  Covert.    Parties. 

ADMISSIONS : 

Cannot  be  made  on  behalf  of  infant  -       -        -       -    238 

ADVERSE  CLAIMANTS.    Vide  Parties. 

ADVERSE  INTERESTS.     Vide    Parties.     (Joikder  op 
Plaintiffs.) 

ADVOWSON: 

Origin  of  how  alleged  in  a  bill  -       -       -       -       .    467 

ADULTERY  OF  WIFE: 

Effect  o^  upon  her  right  to  maintenance  out  of  the 

income  of  her  property    -----    135 
upon  her  ri^ht  to  a  settlement    -        -        -        -    147 
wiiere  wife  is  a  ward  of  court  and  has  been  mar- 
ried clandestinely    -       -       -       -       -       -148 
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AFFIDAVIT :  page. 

Where  infants  are  concerned,  master  cannot  in  gene- 
ral receive  affidavits  under  a  decree  against 
infants    ----••.•    239 
unless  by  consent  of  solicitor        -        -        -        -     ib. 
Where  the  infant's  solicitor  acquiesced  in  the  use  of 
affidavits  instead  of  examination  by  interroga^ 
tories,  held  to  be  good     -        -        .        .        .    102 
That  there  is  no  settlement  of  wife's  money       -        -    122 
Upon  motion  for  a  serjeant-at-arms  under  the  I  W.  4^ 

c.  86,  Rule  1. 622 

Vide  Sbrjbant-at-arms. 
As  to  party  absconding  to  avoid  process, 

if  u])on  information,  must  state  from  whom  re- 
ceived    --------    274 

must  follow  the  terms  of  the  Act        -       -        -     ib. 
On  motion  for  leave  to  amend  bill  by  adding  a  new 

co-plaintiff     -..-...901 
must  show  that  party  to  be  added  has  given  his 
consent, 
When  required  on  issuing  an  attachment  -        -        -    679 
In  what  cases  bill  must  be  accompanied  by.    Vide  Bi ll. 

AFFIDAVIT  OF  MERITS : 

Vide  SuBPffiHA  (Substitutbd  Sbrvicb.) 

AFTER  ACQUIRED  PROPERTY : 

Of  bankrupt,  in  what  cases  liable  to  his.debts  .        -  76 

second  bankruptcy       -        -        -        •        -        -  ib. 

Of  insolvent  debtor,  in  what  cases  liable  to  his  debts  ib. 

AGENTS : 

Substituted  service  upon 265.266 

Of  persons  abroad, 

service  of  subpccna  upon     -----    280 
Having  the  custoay  of  deeds,  &c.    Vide  Pabties. 
In  fraudulent  transactions. 

May  be  made  parties  to  a  suit  -  -  -  696 
To  sell,  may  be  made  parties  to  a  suit  .  .  -  894 
Employment  of,  will  not  destroy  privity  -  -  -  428 
In  what  cases  necessary  parties.    Vide  Pabtibs. 

AGREEMENT: 

For  an  assignment  of  wife's  chattels  real  -       -       -    170 
Letters   constituting,  may  be  stated  either  as  the 

agreement  or  an  evidence  of  it        -       -       -    472 
Not  necessary  that  it  should  be  stated  to  have  been 

in  writing        ---••--     ib. 
or  signed    --------ibb 

Vide  Spboifxc  Psbfobxanob. 

ALIEN : 

Import  of  the  term    -------67 

By  the  old  law,  incapacitated  firom  suing  at  all        -     GO 
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By  the  modem  law,  may  sue  for  personal  demands  -  51 

secus  alien  enemies      ------  ib. 

May  sue  for  copyrights      ------  ib. 

secus  of  works  published  abroad          -        -        -  ib. 

May  hold  a  lease  oi  a  house  for  habitation        .        -  62 

Cannot  maintain  real  or  mixed  actions     •        -        -  ib. 

May  sue  for  contracts    entered  into  in  a  foreign 

country  ---------  ib. 

but  decision  is  goyemed   by  the  law  of  that 

foreign  country        ------  ib. 

and  the  court  will  not  grant  a  ne  exeat  re^fno     -  ib. 
May  be  compelled  to  disclose  the  place  of  his  birth 

birth  by  information       ------  68 

Ne  exeat  regno   not   usually  granted  between  fo- 
reigners         --------  ib. 

except  where  equity  is  yery  clear       -        -        -  ib. 
Where  husband  is  an  alien  and  resides  abroad,  wife 

may  sue  alone          ------  us 

Vide  Sbcuritt  for  Costs. 

ALIEN  ACT: 

Plaintiff  in  confinement  under,  preparatory  to  remo- 

yal,  ordered  to  giye  security  for  costs     -        -      37 

ALIEN  ENEMY: 

What  constitutes  one : 

residence  in  a  country  at  war,  and  trading  there,      54 
eyen  though  the  party  be  a  neutral      -        -     ib. 
or  the  consul  of  a  neutral  power  -        -     ib. 

or  a  British  ambassador  or  other  British  sub- 
ject -        -        -        -        -        -        -        -ib. 

unless  he  has  a  licence  to  trade     -        -     ib. 

Cannot  sue  for  real  or  personal  demands  -        -        -     ib. 

unless  resident  by  licence    -----     ib. 

or  under  proclamation  of  war     -        -        -        -      ib. 

Where  resident  here  for  a  long  time,  pleas  of  alienage 
discountenanced     -------     ib. 

Prisoners  of  war  may  sue  for  contract  entered  into 

during  his  captiyity         -----     ib. 

Property  of,  cannot  oe  sued  for  by  other  persons       -      65 

unless  acquired  by  trade  under  King's  licence    - 
Insurance  on  cargo  of,  cannot  be  recovered  during 

war  --------66 

unless  trading  authorized  by  licence  -        -        -     ib. 
suit  howeyer  must  be  in  the  name  of  the 
agent,  and  not  of  the  alien       -        -        -      66 
Cannot  file  bills*  for  discovery    -        -        -        -        -     ib. 

Right  to  sue,  only  suspended  during  the  war    -        -      ib. 
restored  on  peace        ------     ib, 

but  not  as  to  contracts  entered  into  during  the  war,      ib. 
Proof  of  debt  on  behalf  of,  admitted  but  dividend 

-postponed        -        -        -        -        -        -        -     ib. 

secus  where  it  arose  upon  a  policy  upon  an  ene- 
-  my's  ship  captured  t)y  British  cruisers    -        -     ib. 
z  z 
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Efiect  of  war  bT«aking  out  after  suit  oonmenced      -     57 

Vids  Wab. 
At  whet  time  defenoe  upon  that  gvoiind  shovild  be 

takea       --------     ib. 

Plea  of ---ib. 

In  what  manner  put  iiv  -        -        -        -        -        -     ib. 

fonaof       --------     ib. 

ALIAS  DISTRINGAS: 

To  enforce  appearance  or  answer  agmnst  corporation,    190 
Not  necessary  to  enforce  decree  or  order  -       -       -    194 

ALIAS  HABEAS  CORPUS: 

Use  of,  discontinued  -------    697 

Vide  Pro  Confesao. 

AMBASSADOR: 

Does  not  represent  his  gOYcmment  in  a  court  of  jus- 
tice   24  n.  (A.) 

Resident  abroad  not  required  to  giro  security  for 

costs        --------34 

AMBASSADOR'S  SERVANT^  PLAINTIFFS : 

Must  g^ve  security  for  costs      -----      37 

AMERICA : 

Siut  respecting  the  boundanee  of  two  provinces  in    -     24 

AMENDED  BILL: 

Vide  Bill  (Ambiydsd.) 

AMENDMENT  OF  BILL: 

In  what  cases  bills  may  be  amended  -        -       -       -    508 

Great  latitude  allowed  in  making  amendments         -    613 

By  conyerting  a  bill  into  an  information  -        -        -     ib. 

By  altering  statement  so  as  to  i^ee  with  answer      -     ib. 

where  agreement  is  acbnitted  by  answer  different 

from  tikat  stated       ------    614 

but  not  so  as  to  insist  upon  both  -       -        -     ib. 

Whether  a  bill  for  discovery  can  be  converted  into 

one  for  relief  -------     ib. 

amnUe  it  may      --..--.    616 
but  in  such  case  defendant  m%y  put  in  a  new 
answer    --------    616 

and  win  be  entitled  to  the  costs  of  the  discovery,      ib. 
a  cross  bill  treated  with  greater  latitude  than  an 
ori^nal  bill     -------     ib. 

Bill  for  rehef  cannot  be  converted  into  bill  lor  discovery 

b^  striking  out  prayer         -----    617 

If  plaintiff  makes  an  entire  new  case  by  amendmenL 
defendant  will  be  entitkd  to  costs  as  if  biU  baa 
beeiii  dismissed         ------     ib. 

and  so  when  he  amends  lubi  bill  by  strikiag  out 
important  points     ------   61S 
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After  amendment,  defendant  entitled  to  answer         -  619 

Cannot  be  made  without  an  order  for  leave       -        -  ib. 

Effect  of  upon  process  of  contempt   -        -        -        -  52s 
By  adding  parties : 

In  wnat  cases  leave  will  be  given  for : 

after  demurrer     -        -        -        ^        -        -  380 

plea 387 

answer         ------  ib, 

replication  ......  392 

publication          -----  ib. 

gecug,  where  there  has  been  laches'-  ib. 

decree          -        -        -        -       -        -  ib. 

After  examination  of  witnesses, 

cause  must  be  heard  upon  bill  and  answer  as 

to  new  defendants     .....  393 

As  co-plaintiffs, 

not  allowed  in  bills  for  discorery         -        .  391 

not  authorized  by  common  order  after  answe  r,  ib. 

must  be  by  special  order  on  notice       -        -  ib. 

supported  by  affidavit   .        -        -        -  ib, 
and  consent  of  new  plaintiff 
not  authorized  by  ordinary  order  for  liberty 

to  add  parties,  nude  at  the  hearing  -       -  ib* 
By  striking  out  parties, 

roust  be  on  payment  of  their  costs       ...  898 

By  alteration  of  parties      .-.-.-  609 

by  changing  plaintiffs  into  defendants        -        -  ib. 

in  tne  case  of  an  infknt  heir         -        -        -  610 

where  evidence  of  one  plaintiff  necessary  to 

title  of  others    --.---  ib. 

By  the  introduction  of  new  facts       -        -       -        -  ib* 

facts  which  have  occurred  since  the  original  bill 

filed  ought  not  in  general  to  be  introduced     -  ib. 
if  introduced,  objection  may  be  taken  by  plea 

or  demurrer      -.-..-  ib* 
or  by  answer,  claiming  the  same  benefit       -  ib. 
in  what  cases  subsequent  facts  may  be  introduced,  61 1 
where  they  are  merely  to  complete  an  incho- 
ate right           ...        -        -        -  ib. 
as  by  stating  administration  sued  out    -  ib. 
or  probate     -        -        -        .        -        -  ib. 
sectis,  wnere  plaintiff's  right  depends  upon  the 

act ib. 

e,  g.  the  enrolment  of  the  memorial  of  an 

annuity     ......  612 

where  facts  are  stated  in  defendant's  answer 

which  render  explanation  necessary        -        -  ib. 

By  the  introduction  of  facts  stated  in  answer    -        -  618 
not  necessary   in   order  to  put   such  facts  in 
issue        -        -        -        -        -        -        -'-ib. 

unless  to  avoid  their  effect  -        -        -        "  ?^ 

or  to  institute  inquiry  into  -        -        -        -  ib, 

but  introduction  of  such  facts  not  impertinent    -  ib. 
z  z2 
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AMENDMENT  OF  BlLL^-continued. 

By  altering  the  prayer: 

in  what  cases  court  will  allow  cause  to  stand  oyer, 
with  liberty  to  amend  the  prayer    -        -        -  494 
althou^li  the  amendment  involves  the  intro- 
duction of  a  new  party     -        -        -        -  495 

but  it  must  appear  by  the  bil}  that  the  plain- 

tiif  is  entitled  to  relief      -        -        -        -  ib. 

plaintiff  not  entitled  to  make  a  new  case    •        -  ib. 

secusy  in  case  of  infants          -        -        -  496 

or  of  charities        -----  ib. 

Effect  of  upon  plaintiff's  priority  over  cross  bill        -  609 

upon  process  of  contempt    -        -        -        -        •  628 

upon  common  injunction     -----  627 

upon  special  injunction       -----  531 

upkon  ne  exeat  regno    ------  535 

Order  for  leave  to  amend  : 

at  the  hearing  of  the  cause          -        -        -  520 

where  there  appears  to  be  a  defect  of  parties,  ib. 
where  matter  nas  not  been  put  in  issue  with 

sufficient  certainty    -----  ib. 

where  prayer  is  inconsistent  with  the  case 

made         -        -  ,     -       -        -       -        -  521 

where  the  special  prayer  has  bieen  omitted    -  ib. 
at  the  hearing,  by  adding   "  on  behalf  of 

themselves  and  others"     -        -        -  330(u)335 
where  improper  subi^issions  have  been  made 

on  behalf  of  an  infant       -        -        -        -  521 

where  an  infant  heir-at-law  have  been  made  a 

co-plaintiff       ------  ib. 

at  the  hearing  of  an  appeal          -        -        -        -  ib. 

upon  an  interlocutory  motion      -        -        -        -  522 

upon  argument  of  a  demurrer     -        -       -        -  521 

where  demurrer  is  for  want  of  parties         -  ib. 
where  demurrer  is  are  tenua  it  will  be  made 

without  costs    ------  522 

9ecu8f  wher«  plaintiff  takes  an  order  to  amend 

generally          ------  ib. 

upon  argument  of  plea        -----  ib. 

After  plea  or  demurrer  put  in         -        -        -        -  624 

if  not  set  down,  should  state  that  it  has  not  been 
set  down  -------ib. 

after  it  has  been  set  down    -----  ib. 

does  not  strike  demurrer  or  plea  out  of  the 

paper        -        -       -       -       -        -       -  ib. 

but  defendant  may  argue  the  plea  and  get  his 

costs        -------  ib. 

After  argument  of  plea  and  pending  the  decision  of 

the  court,  irregular          -----  526 

After  plea  allowed,  not  granted  of  course       -       -  525 

even  where  plea  is  only  to  part    -        -        -       -  ib. 

but  must  be  made  the  subject  of  special  motion  -  ib. 

.  which  must  specify  the  amendments,  &c.    -        -  ib. 

After  plea  replied  to,  must  be  on  specisd  motion     -  526 

Before  answer         -------  523 
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Order  for  leave  to  amend— con ftnuc^.  P&g®- 

nsually  made  without  costs          -        -        -        -  523 

amendment  under,  puts  an  end  to  process  of  con- 
tempt      --------  ib. 

unless  amendment  made  without  prejudice 

to  the  process  ------  ib. 

or  in  case  of  prisoners  in   custody  under 

1  Will.  4,c.  36,  8. 16,  rule  10      -        -        -  ib. 

Without  prejudice  to  common  injunction         -        -  627 
not  permitted  before  answer  unless  upon  special 

application      -------  ib. 

whicn  must  specify  the  amendment    -        -        -  ib. 

principle  of  the  practice     -----  628 

after  ruU  answer,  not  permitted  till  merits  have 

been  discussed         ------  632 

motion  for  must  be  made  to  the  court         -        -  643 
P^ndine  exceptions  not  made : 

without  special  application  -        -        -        -  ib. 

if  plaintiff  amends  pending  exceptions   he 

waives  them     ------  ib. 

8ecu8  where  amendment  is  only  by  adding  a 

defendant 631 

upon  exceptions  allowed  granted  of  course          -  628 

or  submitted  to-------  629 

even  where  a  bill  has  been  already  amended  ib. 
but  plaintiff  must  wait  till  report  has  been  filed,  ib. 
amendment  under,  does  not  prejudice  xa  in- 
junction, but  if.  defendant  answers  before 

service  of  the  order,  he  may  move  to  dissolve  ib. 

seats  in  the  exchequer  -----  630 

Without  prejudice  to  special  injunction  -        -        -  681 

granted  as  of  course    -        -        -        -        -        -  ib. 

but  not  re-amendment  without  special  application,  ib. 

After  ne  exeat  regno       ------  636 

After  full  answer, 
cannot  be  granted  without  prejudice  to  common 

injunction  till  merits  have  been  discussed        -    632 
Effect  of  new  orders  -----    636 

1  dth  order  confined  to  amendment  after  answer,   636 
does  not  extend  to  amendments  required  by 
answer   of  a  new  defendant    added    by 
amendment       ------    638 

after  full  answer  one  amendment  only  -    636 

unless  upon  special  application      -        -      ib. 

or  to  remedy  clerical  errors  -        -        -    6i37 

or  errors  in  dates  or  sums     -        -        -      ib. 

After  insufficient  answer  or  demurrer,   will    not 

preclude  one  amendment  after  full  answer      -      ib. 
After  answer  to  amended  bill,  one  further  order  to 
amend         --------    688 

Must  be  obtained  within  six  weeks  after  answer  is 
deemed  sufficient        -----        -     ib. 
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Order  for  leave  to  amend — continued, 

but  may  be  obtained  at  any  time  within  the  six 
weeks      --------    539 

the  six  weeks  to  be  computed  from  the  time 
when  the  answer  of  the  last  defendant  is  to  be 
deemed  sufficient     ------     ib. 

but  not  of  a  defendant  charged  to  be  out  of  the 
jurisdiction      -------      ib. 

Trinity  and  Michaelmas  vacation  not  to  be  in- 
cluded in  the  six  weeks  -----      ib. 

no  motion  to  dismiss  bill  till  time  for  obtaining 
order  to  amend  has  elapsed     -        -        -        -    640 

but  may  be  made  by  defendants  whose  answers 
have  been  filed  a  sufficient  time,  though  the 
other  defendants  have  not  answered        -        -    641 
cannot  be  obtained    after  usual  time,    on    the 
ground  that  defendant  abroad  has  not  answered,    261 
After  replication    -------    644 

by  adding  parties        ------      ib. 

may  be  made  without  withdrawing  replication,      ib. 
After  publication  -       -        -        -        -        -      ib. 

must  be  upon  notice  of  motion  -        -      ib. 

and  cause  must  be  heard  as  to  such  defend- 
ants upon  bill  and  answer     -       -        -    645 
In  what  cases  necessary  to  withdraw  replioation 

before  amendment        -----     ib. 

not  where  amendment  is  by  adding  parties     -     ib. 
All  applications  to  withdraw   replication  and 

amend,  special     ------    646 

and  must  be  made  before  a  muter  -       -       -     ib. 
Application  for : 
if  special,  must  be  made  to  a  master  -        -    542 

and  not  to  a  judge  of  the  court  -        -        -        -     ib. 

unless  upon  appeal     ------     ib. 

9ecu9  in  case  of  orders  of  course        .        -        -    643 
where  accompanied  with  leave  to  withdraw,  re- 
plication must  be  made  to  a  master         -       -     ib. 
if  without  prejudice  to  injunction  must  be  to  the 
court       --------     ib. 

Vide  Mastbb  in  Ordinary. 

Irregularly  obtained, 

will  not  prevent  dismissal  of  bill         -        -       -    641 

but  acceptance  of  costs  will  waive  the  irregularity,     ib. 

orapplicationtohaveofficecopyofthebillamended    542 

not  served,  will  npt  prevent  dismissal  of  bill  -    641 

secusy  where  served  before  motion  to  dismiss  is  made     ib. 

Service  of  order     -------    547 

where  amendment  is  to  be  upon  payment  of  costs,     ib. 
after  notice  of  motion  to  dismiss,  and  before  motion 
fliade,  good      ----..--541 

Within  what  time  it  must  be  made : 

in  every  order  to  amend,  plaintiff  must  undertake 
to  do  it  within  three  weeks     -       .       «       -    546 
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Within  what  time  it  must  be  made — continued. 

Trinity  and  Michaelmas  vacation  not  to  be  com- 
puted      --------    546 

How  made         --------    647 

by  interlining  recomi  -       •        -        -        -     ib. 

new  engrosament,  in  what  oa«es  aece—ry  -    648 

must  be  signed  by  comisel  .....    547 

proceeding  where  plaintiff  has  imdertaken  to 
amend  ofl&ce  copy    ------    648 

plaintiff  must  call  upon  defendant  to  produce 
Ms  copy    -------     ib. 

if  defendant  after  notice  does  not  produce 

his  copy,  he  cannot  afterwards  object       -     ib. 
iinder  order  to  amend  without  costs  on  un- 
dertaking to  "amend  copy,  plaintiff  may  file 
engrossment  on  payment  of  20«.  costs      -    649 
Irregularity  in : 

may  be  taken  adrantafpe  ef  by  46miirrar  or  plea,    651 
^«t  defendant  may  ekom  the  sane  beaefit  by  an- 
swer       --------     ib. 

in  what  ^wses  anendmeats  mkj  be  «xp«nged     -     ib. 
bill  may  be  taken  off  the  file  lor  -        -        -     ib. 

after  answer  claiming  same  benefit  asff  tl»- 
fendant  4ad  daBMflnred  or  pleaded     -       -     ib. 

Costs  of ib. 

ta  be  paid  byptainiaffascotfti  in  the  cause,  Vnrhere 

such  costs  -are  ordered  to  be  paid  by  him  -  552 
swiis,  "mhete  anendments  have  oeen  Mde  by  spe- 

toial  taare,  ocoarioned  by  defendant's  default  -  ib. 
but  «wasali«ady  paid  arete  be  deducted  -  -  ib. 
where  costs  are  to  be  paid  by  defendant,  eosls  of 

aoiendaeiit  are  to  be  deducted  -  •  -  ib. 
where  amendments  change  the  whole  case  -        -     ib. 

ANCESTOR : 

Admission  of  wHl  by,  will  bind  iniant        ...    280 

ANNUITANTS.    Vide  Pahtibs. 

ANNUITY>  ARREARS  OF: 

Owner  of  inheritance  not  aeeessury  party  to  -  -  854 
Bill  for,  need  not  state  resistration  -  -  -  -  471 
In  suits  for,  land  cannot  be  decreed  under  prayet  for 

general  relief *490 

Arrears  of,  cannot  be  seised  under  a  sequiitfatioa  in 
mesne  process        -.....-    687 

ANSWER : 

Separate  answer  by  husband^ 

in  what  cases  permitted      ...        -        -    209 
ouffht  to  have  an  order  to  warrant  it  -        -        -     ib. 
Separate  answer  by  wife,  when  allowed    .       .       -    210 
vide  Teub  CoTsar. 
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Of  Feme  covert, 

in  what  cases  it  may  be  read  against  her    - 
VUie  Feme  Covert. 
Of  person  of  weak  intellect, 

may  be  taken  by  ^ardian  -----    248 

may  read  aranst  him  -----    249 

Of  an  infant.     Vide  Infant. 

Of  a  defendant  having  no  interest, 

whether  he  can  protect  himself  from  discovery  by,    897 
To  amended  bill, 

after  original  bill  answered,   should  be  confined 
to  amendments         ------    609 

defendant  may  claim  the  same  benefit  of  an  ob- 
jection to  amended  bill,  as  he  would  have  been 
entitled  to  had  he  pleaded  or  demurred  -        -    610 
Of  Attorney-general.     Vide  Attobnet-oenebal.^ 
By  husband  alone,  in  bill  against  him  and  his  wife, 

without  order,  no  answer        -        -        -        .    684 
will  not  prevent  bill  being  tikken  pro  confaso    -     ib. 
Of  prisoner : 

in  what  cases  plaintiif  may  put  in  answer  for  pri- 
soner in  custody      ------    674 

Insufiicient : 

if  defendant  put  in  three  insufficient  answers,  be 
cannot  be  discharged  upon  putting  a  fourth 
answer,  but  must  be  examined  upon  interroga- 
tories       661  (n) 

will  not  prevent  bill  being  taken  pro  canfeuo      -    683 
Commission  to  take — cannot  be  issued  after  attachment 

with  proclamations  returned  for  not  answering,    009 
secus,  before  return     ------     ib. 

practice  in  cases  where  attachment  has  issued  for 
want  of  appearance  -----     ib. 

Acceptance  of: 

by  taking  an  office  copy      -        -        -        -        -    664 

sectu;  where  coupled  with  demurrer    -        -        -     ib. 
by  moving  upon  admissions  in   -        -        -        -    663 

a  waiver  of  contempt  ------     ib. 

but  not  of  right  to  costs       -        -        -        -     ib. 

as  costs  in  the  cause     -----     ib. 

APPEAL: 

Order  to  amend  bill  made  at  the  hearing  of       -        -    621 
by  coverting  it  into  an  information     -        -        -     ib. 
In  forma  pauperis.    Vide  Forma  pauperis. 

APPEARANCE : 

For  feme  covert,  must  be  entered  by  husband     -        -    217 
By  party  absconding : 

within  what  time  sufficient  to  prevent  decree 

absolute 273 

In  what  cases  it  may  be  entered  for  persons  abroad  -    281 
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In  what  manner  entered  by  plaintiff  for  a  defendant 

in  prison  -------    594 

Will  waive  irregularity  of  process  for  contempt  in 

not  appearing  ------    057 

secuSf  appearance  with  the  registrar   -        -        -     ib. 
To  attachment,  will  not  waive  defect  in  writ  or 

former  process         ------     ib. 

With  the  registrar  : 

must  be  entered  before  party  applies  to  discharge 
irregular  process  of  contempt  issued  for  not 
appearing        -        -        -        -        -        -        -     ib. 

APPOINTEES  OF  FEME  COVERT.     Vide  Pabties. 
APPROPRIATION : 

Its  effect  upon  wife's  right  by  survivorship        -        -    166 

ARBITRATORS: 

Cannot  be  made  parties  to  bills  to  impeach  their 

award     --------    896 

sectiSy  where  charged  with  gross  fraud  or  miscon- 
duct       --------ib. 

May  be  made  to  pay  costs  in  cases  of  fraud  or  im- 
proper conduct        ------     ib. 

May  pleaa  award  in  bar  to  discovery  of  their  motives 

in  making  award    ------     ib. 

Must  answer  charges  of  fraud  or  corruption      •        -     ib. 

ARREARS.    Fwfe  Annuity.    Parties. 

ARREST  UPON  ATTACHMENT : 

May  be  made  by  bailiff  out  of  his  hundred        -        -  684 

but  not  out  of  his  county    -----  686 

May  be  by  authority  of  bailiff,  though  he  is  not  pre- 
sent or  in  siglit        ------  ib. 

Must  not  be  made  on  a  Sunday         -        -        -        -  ib. 

9eaUf  after  an  escape  ------  ib. 

or  upon  Lord  Chancellor's  warrant     -        -        -  ib. 

must  not  be  after  return  day       -        -        -        -  ib. 

Breaking  outer  doors  not  j ustifiable  under  attachment,  686 
Sheriff  not  entitled  to  fees  from  party  improperly  ar- 
rested      ---686 

ARREST  ON  A  SUNDAY : 

By  conmiissioners  of  rebellion,  good          -        -        -  613 

but  only  in  case  of  necessity        -        -        -        -  ib. 

eecus,  on  attachment   ------  686 

ARTICLES.    Vide  Marriage  Articles. 
ASSIGNEE: 

Of  husband  (of  wife's  property)  : 

wife's  right  to  maintenance  as  against   -  ld6,  186, 137 
will  not  affect  a  purchaser  for  valuable  con- 
sideration        -..-..    186 
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Of  husband,  (of  wife's  property)— cwi/enuerf. 

unless  there  has  been  a  previous  failure  to  main- 
tain her  --------186 

where  she  has  a  life  interest  only        -        -      148, 144 

Of  a  bond, 

bringing  action  in  name  of  himself  and  prinei^l, 
how  restrained         ------    265 

Vide  SUBIKENA  (SUBBTITUTBD   SbRVICJB.) 

Pendente  lite. 

need  not  be  made  a  party   -        -        -        -        -  378 

unless  the  legal  estate  is  vested  in  him        -        -  ib. 

may  maJke  himself  a  party  bv  supplemestal  bill  -  ib. 
may  petition  that  assignor  snail  not  have  money 

out  of  court  without  notice      -        -        -        -  ib. 

ASSIGNEES  OF  BANKRUPTS  AND  INSOLVENTS: 
Made  parties  by  supplemental  bill,  entitled  to  fresh 

security  for  costs  -        -        -        -        -    89  (n) 

Unable  or  refusing  to  institute  a  suit,  proceedings  in 

consequence     -------71 

In  what  cases  they  will  be  ordered  to  allow  the  bank- 
rupt to  use  their  names   -----      ib. 

cannot  be  sued  by  bankrupt  in  respect  of  tk«  smrplus      ib. 
even  though  unoertificated  -        -        -        .      72 

secuBf  where  bankrupt  has  assigned  his  surplus   -      76 
all  the  property  of  the  bankrupt  vested  in  them  with- 
out conveyance       -        -        -       •        -        -         74.78 
no  registry,  record  or  enrolment  of  their  appoint- 
ment necessary       -------74 

May  be  sued  for  surplus  by  the  person  to  whom  bank- 
rupt or  insolvent  has  assigned  it       -        -        -      76 
As  to  the  commencement  of  suits  by,  without  concur- 
rence of  the  creditors       -----      80 

Effect  of  death  of,  and  appointment  of  new, 

in  bankruptcy     -------86 

in  insolvency       -------86 

Suits  by,  where  one  partner  only  is  baakrii^t    -        •      86 
validity  of  the  adjudication  how  disputed  un- 
der the  old  Acts       ------      87 

under  the  Bankruptcv  Court  Act        -        -        -      88 
in  what  cases  it  may  oe  disputed        -        -        -      89 
Of  a  defendant  becoming  bankmpt  or  insolvent,  must 
be  brought  before  the  Co«rt  by  eupplemeatal 

bill- '      -        .        .    264 

Death  of  sole  assignee,   is   an  abatement  of  the 

suit         --        -       -       -       -       -       -ib. 

Evidence    taken  against   bankrupt  may    be   resMl 

against  assignees     .-..-.    265 
seau,  where  oankruptcy  took  ploce  belbre  evi- 
dence was  taken      ------     ib. 
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ASSIGNEES  OF  BANKRUPTS,  kc-^-coniinued.         page. 
Provisioaal : 

costs  of,  in  cases  of  foreclosure  -        -        -       -  255 

ASSIGNMENT : 

Its  effect  upon  wife's  right  by  survivorship  to  her 

chose  in  action         -----     159, 131 

where  for  a  valuable  consideration      -        -        -  ib. 

where  voluntary                   -        -        -        -        -  162 

where  by  act  01  law     ------  ib. 

Wife's  concurrence  in  will  not  bar  her  right  by  sur- 
vivorship where  assignment  by  husband  would 

not           -        -        -     .  -     .  -        -        -        -  163 

even  though  consent  be  given  in  Court       -        -  164 
Of  wife's  chattels  real : 

effect  of  upon  her  right  by  survivorship,  160,  170, 171 

ASSIGNOR: 

Of  chose  in  action, 

may  be  joined  with  assignee  as  co-plaintiff         -  401 
Vide  Pabties. 
Of  shares  in  a  trading  company.     Vide  Paeties. 
Of  equitable  interests.     Vkk  Parties. 

ASSISTANCE,  WRIT  OF:   , 

Whether  issued  in  cases  of  sequestniition  without  pre- 
vious injunction       ------  643 

ATTACHMENT: 

Derivation  of  the  word      ------  573 

Difference  between — and  a  capias      -        -        .        •  588 

Nature  of  the  writ     -------  ib. 

Not  issued  against  a  corporation  aggregate    -        -  189 

against  the  attorney-general        -        -        -        -  575 

or  against  a  member  of  parliament     -        -        -  ib. 

secus,  an  infant  peer   ------  ib. 

or  against  the  warden  of  the  fleet        -        -        -  ib. 

or  a  sworn  clerk          ------  ib. 

Form  of 674 

aeainst  baron  and  feme       -----  575 

Must  be  made  out  into  the  proper  county         -        -  676 
Several  attachments  may  be  issued  against  the  same 

defendant  into  different  counties     -        -        -  ib. 

but  only  one  must  be  executed   -        -        -        -  ib. 

Into  coubties  palatine        ------  ib. 

of  Lancaster        -------  ib. 

of  Chester 677 

of  Durham          -------  ib. 

Into  cities  or  towns  which  are  counties  in   them- 
selves     --------ib. 

Into  the  Cinque  Ports       ------  ib. 

Return  day        ------.        -ib. 

if  in  term  time  most  b«  on  a  return  day  -        -  678 

may  be  in  vacation     -        -        -        -        -        -  677 
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Return  day — continued. 

where  party  resides  within  20  miles  of  London 

it  may  be  immediate    -----  677 

where  party  resides  more  than  20  miles  from 

London   --------  678 

there  must  be  16  days  between  the  teste  and 

the  return          ------  ib. 

How  sued  out  and  issued   ------  ib. 

in  forma  pauperis       -        -        -        -        -        -681 

in  ordinary  cases         ------  678 

Order  for : 

in  what  cases  necessary       -----  ib. 

where  defendant  resides  in  the  United  King- 
dom out  of  the  iurisdiction        -        -        -  ib. 
or  in  the  Isle  of  Man  -               -        -        -  ib. 

against  a  feme  coTert  -        -        -        -        -  670 

wliere  one  has  been  already  issued  and  de- 
fendant discharged  out  of  custody  upon 

promise  which  he  fails  to  perform'    -        -  ib. 
In  what  cases  unnecessary : 

in  aU  cases  except  those  above  specified       -  678 
How  sued  out  and  issued  in  ordinary  cases : 

Afiidavit,  where  necessary  prcTious  to  issuing    -  679 

where  it  is  for  non-appearance     -        -        -  ib. 

sectUf  where  for  not  answering     -        -        -  ib. 

must  be  filed  before  attachment  is  iMued     -  ib. 

Notice  of,  whether  necessary  to  be  given  -  .     -        -  ib. 

Sealing  of,  in  what  manner  done       -        -        .        .  680 

must  not  be  before  party  is  in  contempt     -        -  ib. 

Indorsement  of         .-....-  ib. 

Entry  of,  in  registrar's  book      -----  ib. 

cannot  be  made  without  a  note  from  the  clerk 

in  court  --------  ib. 

When  considered  to  be  issued   -----  681 

Irre^ar 

if  sealed  before  party  in  contempt      -        -        .  580 

if  issued  before  entry  in  registrar's  book     -        -  ib. 

in  bill  book        -        -        -  ib. 

etiam  in  cases  of  amended  bills  -        -        -        .  581 

Execution  of: 

general  order  relating  to    -        -        -        -        -  ib. 

where  it  is  intended  to  proceed  to  a  eerjeaut-at- 

arms  or  sequestration  under  1  Will.  4,  cr36,  s.  16  ib. 

in  case  of  an  infant     ------  682 

of  a  feme  covert      -----  686 

within  what  time        ------  ib. 

where  it  is  returnable  immediately       -        -  ib. 

Delivery  of,  to  sheriff  or  under-sheriff      -        -        -  582 

Duty  of  sheriff ib. 

where  defendant  is  already  in  custody        -        -  ib. 
sheriff  must  not  discharge  prisoner  under 

Insolvent  Act  ------  ib. 
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ATI  ACUME^T  ^continued,  page. 

^Duty  of  shenS— continued, 

sheriff  not  to  detain  defendant  in  custody 
beyond  a  limited  time      -        -        -        -    583 

where  defendant  is  not  in  custody      -        -        -      ib. 
sheriff  to  make  a  return      -----    686 

or  if  he  omits  to  do  so  he  may  be  amerced    -        -    589 
or  committed        ------      ib. 

not  to  break  outer  doors     -----    586 

sheriff  not  entitled  to  fees  from  party  improperly 
arrested  -        -        -        -        -        -        -    685 

may  permit  party  to  be  at  large  after  arrest  upon 
mesne  process  ------    586 

but  it  is  at  his  own  peril      -        -        -        -      ib. 

warrant  to  sheriff's  officer  -----    583 

form  of        -------     ib. 

must  be  subscribed  or  indorsed  with  name 
of  clerk  in  court        -----    584 

must  be  made  before  arrest  -        -        -     ib. 

return  to,  by  bailiff      -----    585 

Execution  of  warrant 

may  be  executed  by  bailiff  out  of  his  hundred  ib. 

but  not  out  of  the  county      -        -        -      ib. 

must  not  be  on  a  Sunday     -        -        -        -     ib. 

secus,  on  an  escape        -        -        -        -      ib. 

a  Lord  Chancellor's  warrant  -        -     ib. 

nor  after  the  return  day       -        -        -        -      ib. 

Proceeding  after  arrest     ------    586 

Bail  may  be  taken  upon  mesne  process       -        -        -      ib. 
cannot  be  put  m  upon  arrest  for  not  obeying 
order  or  decree        ------    587 

Bail  bond  ---..---ib. 

assignment  of     -        -        -        -        -        -        -     ib. 

action  upon         -        - '      -        -        -        -        -     ib. 

will  not  preclude  the  plaintiff  from  sending 
messenger        -        -        -        -        -        -     ib. 

how  restrained      ■----.    588 

Return  to, 

how  compelled  against  sheriff     -        -        .        .    589 
against  (Jhancellor  of  Lancaster  -        -        -    590 

must  be  in  the  name  of  the  sheriff       -        -     586.  580 
must  be  true       -------    589 

ought  to  be  on  the  day  named  for  the  return      -     ib. 
or,  if  returnable  immediately,  as  soon  as  it  is  exe- 
cated       --------     ib. 

Non  est  inventtu     -------    590 

Cepi  corpus    --------     ib. 

where  bail  has  been  taken  -        -        -        -        •     ib. 

where  defendant  is  in  custody    -        -        -        -     ib. 

Special 691 

where  defendant  is  in  custody  on  a  criminal 
charge     --------ib. 

where  defendant  of  unsound  mind       -        -        -     ib. 
by  Chancellor  of  Lancaster    -        -        -       -        •    690 
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Costs  of 501 

into  Ireland,  to  enforce  a  decree  or  order  made  in 
England  --------34 

into  England,  to  enforce  a  decree  or  order  made 
in  Ireland       --------33 

ATTACHMENT  WITH  PROCLAMATIONS; 

Origin  of- 606 

In  what  cases  issued           ------  ib. 

for  want  of  appearance       -----  ib. 

for  want  of  answer      ------  ib. 

In  what  cases  it  may  be  dispensed  with  under  1  W.  4, 

c.  36,  s.  16 ib. 

Where  affidavit  required  by  the  statute  cannot  be 

made,  old  practice  must  be  resorted  to  -        -        -  ib. 

Issues  without  order          ------  607 

sectUf  where  defendants  are  resident  in  Ireland  or 

Scotland,  or  in  the  Isle  of  Man        -        -        -  ib. 

Form  of  the  writ        -------  ib. 

return  day  -------        -ib. 

How  made  out  --------  ib. 

Indorsement      -        -        --        -        -        -        -ib. 

Must  be  entered  with  the  registrar   -        -        -        -  ib. 

Execution  of     --------  ib. 

sheriff  cannot  justify  breaking  doors  -        -        -  608 
Return, 

non  est  inventus   -------ib. 

cepi  carpus  --------  ib. 

Proceedings  after  return : 

practice  as  to  putting  in  plea      -        -        .        -  609 

granting  dedimus    -        -        -        -  ib. 

upon  contempt,  by  not  appearing,  ib. 

Costs  of 610 

ATTAINDER: 

Origin  of  the  term    -------es 

Effects  of ib. 

incapacity  to  sue         ------      ib. 

forfeiture  of  real  and  personal  estate  -        -        -      ib. 
in  treason    --•..--64 
in  felony      -------      ib. 

from  what  time   ------     ib. 

of  real  estate  -        -      '  -        -        -      ib. 

of  personal  estate  -----     ib. 

Plea  of     ---- 65 

of  ancestor,  plea  of  -  -  -  -  -  .  -  ib. 
what  things  foifeited  by  -••---  ib. 
in  what  manner  taken  adyantage  of  -  -  -  -  ib. 
effect  of  reversal  of-  .  -  -  -  -  -66 
difference  batween  a  pardon  and  reversal  .  .  67 
Of  husband  considered  a  civil  death  •        •        -    1 18 

by  Act  of  Parliament        -..--.     ib. 
by  ordinary  process  -----.-     ib. 
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ATTAINTED  PERSOXS:  page. 

Ought  not  to  be  defendants       -       -        -        -        -  176 

In  what  cases  they  may  be  defendants      ...  255 

ATTESTATION: 

Of  a  will  of  land  need  not  be  ayerred  in  a  bill  -        -  473 

although  such  arerment  is  usual         ...  474 

ATTORNEY-GENERAL : 

Necessary  party  to  a  suit  for  the  property  of  an  out- 
law -----  ---7 

by  the  grantee  of  the  Crown's  chose  in  action     -  ib. 
Of  his  right  costs       -        -        -        -        -        -        -12 

in  interlocutory  applications       -        -        -        -  12 

in  cases  of  charity       ------  13 

where  he  attends  by  a  separate  solicitor  from  re- 
lator       --------ib. 

May  attend  by  a  different  solicitor  from  the  relator 

in  cases  where  collusion  is  suspected       -        •  12 

Cannot  be  made  a  defendant  -        -        -        -        -  175 

where  riehts  of  the  Crown  are  immediately  con- 
cemea     --------ib. 

except  in  certain  cases  in  the  Court  of  Exchequer,  ib. 

relating  to  the  rcTenue         -        -        -        -  ib. 

where  Crown  is  seised  of  equity  of  redemption,  1 76 

and  the  mortgage  is  equitable  -        -        -  ib. 

in  the  case  of  accountants  to  the  Crown      -  ib. 
Not  protected  from  discorery  by  demurrer  if  plaintiff 

entitled  to  relief      -        -        -        -        -        -177 

Wherd  a  right  in  the  Crown  appears  upon  the  record, 

court  will  not  proceed  without  him         -        -  178 
A  necessary  part^  where  rights  of  the  Crown  are 

not  immediately  concerned      -        -        -        -  ib. 

where  a  defendant  is  an  outlaw  -        -        .        .  179 

where  suit  relates  to  the  boundaries  of  a  colony  -  ib. 
where  parties  claim  under  distinct  grants,  reserr- 

ing  aifferent  rents  -                -        -        -        -  ib. 

where  a  title  in  the  Crown  appears  upon  record,  ib. 

although  no  claim  made       -        -        -        -  ib. 

where  there  is  a  trust  without  any  specific  purpose,  180 
in  suits  relating  to  the  property  of  a  foreign 
state,  where  the  government  of  such  state  is  not 

recognised       -.-..--  ib. 

where  the  King  is  protector  of  the  rights  of  others  ib. 

as  grantor  of  a  chose  in  action     -        -        -  ib. 
where  the  suliject  matter  is  appropriated  to  a 

charity 181 

9ecu$  where  it  is  giren  to  the  officers 

of  a  charitable  foundation      -       -  ib. 
or  where  there  is  a  trustee  for  the 

charity  ------  ib. 

or  where  it  is  a  private  charity  -       -  ib. 


Digitized  by  VjOOQ IC 


7*2(J  INDEX. 
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where  charitable  legacy  is  given  to  an  inatitation 

which  is  not  permanent  or  defined  -        .        -  182 
Process  against, 

where  he  omits  to  appear    -----  183 

or  to  answer         ------  ib. 

Time  limited  for  him  to  put  in  his  answer         -        -  184 
Of  taking  bill  pro  confeuo  against      -        -        -     183.  687 

Answer  of          .-,-----  184 

in  what  cases  it  ought  to  be  full          -        -        -  ib. 

is  put  in  without  oath          -----  185 

is  signed  by  him          •        -        -        -        -        -  ib. 

not  liable  to  exception         -----  ib. 

Defendant,  in  what  cases  liable  to  costs    -        -      .  -  ib. 

as  between  solicitor  and  client    -        -        -        -  ib. 
Vide  Parties. 

ATTORNEY-GENERAL  TO  THE  QUEEN  CONSORT. 
Vide  Queen  Com  sort. 

ATTORNEY-GENERAL    TO    THE   PRINCE    OF. 
WALES.        Vide  Duke  op  Cornwall. 

ATTORNEY : 

Whether  he  can  be  compelled  to  answer  a  bill  of  dis- 
covery    --------     185 

having  the  custody  of  deeds,  8cc.    Vide  Parties. 
Substituted  service  upon    ------    d63 

Power  of.     Vide  Power  of  Attorney.- 

ATTORNMENT: 

Proceedings  to  compel  tenants  to  attorn  to  sequestra- 
tors   641 

Vide  Sequestration. 

AUCTION.     Vide  Purchaser. 

AUCTIONEER: 

May  be  joined  as  co-plaintiff  with  his  employer         -    400 

AUTHORITY: 

To  defend  a  suit  may  be  general        -       -       -        -  403 
To  file  bill, 

must  be  special  -------  ib. 

but  may  be  by  parol  ------  ib. 

must  be  from  all  the  plaintiffs     -        -        -        -  404 

Proceeding  where  bill  filed  without  authority   -        -  ib. 

on  behalf  of  feme  covert     -----  ib. 

as  co-plaintiff     -------  405 

where  plaintiff  makes  discovery  after  decree      -  ib. 

Motion  to  take  bill  off  the  file  -        -        -        -        -  ib. 

must  be  made  as  soon  as  possible        -        -        -  ib. 

may  be  ordered  to  stand  over  till  the  hearing     -  ib. 
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AUTRE  DROIT:  page. 

Persons  suing  in,  cannot  be  admitted  fnrma  panperU^      42 

AVERMENT: 

Contrary  to  historical  trttth,  not  noticed   -       -       -      28 
AWARD : 

Effect  of  upon  wife's  right  by  survivorship        -        -    157 

Billa  to  impeach.     Vide  Arbitrators. 

BAIL: 

May  be  taken  to  an  attachment  in  mesne  process      -  686 

How  put  in        -.------  587 

Cannot  be  taken  by  serjeant-at-arms         ...  625 
In  what  cases  it  may  be  taken  under  a  commission  of 

rebellion 618 

BAIL  BOND : 

Assi^ment  of-        .--..--    687 
Action  upon^  will  not  be  precluded  by  plaintiff  send- 
ing a  messenger       ---.--    687 
How  restrained  ..----    588 

BAILIFF  (SHERIFFS) : 

Duty  of,  in  making  arrest  under  an  attachment        -    584 
Vuk  Arrsst.    Attachment. 

BALANCE,  interest  on.    Vide  Interest. 

BANISHMENT  of  husband,  a  civil  death      -       -       -    118 

BANK  OF  ENGLAND: 

Governor  and  Company  of,  may  be  defendants  to  a 
suit  to  restrain  transfer  of  stock  or  payment  of 
dividends         -------    197 

notwithstanding  40  Geo.  8,  c.  36        -        -        -    200 
By  40  Geo.  8,  c.  86.  bank  may  be  compelled  to  suffer 

a  transfer  or  payment  of  dividends         -       -    198 
or  restrained  from  so  doing  although  not  parties,      ib. 
Made  parties  unnecessarily,  bill  will  be  dismissed 

withcosto 200 

Effect  of  notice  upon  them  in   authorizing  the  re- 
straint of  transfer,  &c.     .       .        -        .       •     ib. 
Injunction  against,  cannot  be  obtained  unless  upon 

notice  to  the  other  parties       -        -        -       -    2^1 

except  in  cases  of  urgency  -        -        -        -        -     ib. 

in  wnich  case  motion  must  be  made  on  affidavit 
Interpleader  by,  in  what  cases  proper        -        -        -     ib. 
Of  proceed  ings  by  distringas  against,  in  the  Exch  equer,      ib. 
must  be  accompanied  by  notice  of  the  object  of  it.      ib. 
after  distringas  bill  ought  to  be  filed  in  the  Ex- 
chequer --------    202 

Not  bound  to  notice  a  trust  of  stock  in  the  public 

funds       --.--.--ib. 
Whether  bor.nd  to  notice  a  specific  bequest  of  stock,     203 
3  a 
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BANKRUPT:  page. 

Defendant  becoming,  his  assignees  entitled  to  firssli 

security  for  costs  -        -        -        -        -        •  89,  n. 

May  petition  in  forma  pauperis        -        -        -        -       ^ 

AH  hh  property  vested  in  his  assignees  without  a»- 
signmeut        -        -        -        -        -        -        -     07, 114(a) 

secuSf  under  the  old  law       -----  69 

Not  personally  disabled  from  suing   -        -        -        -  68 

In  what  cases  he  may  sue          -        -        -        •        -  60 
when  he  has  traded  with  consent  of  his  as- 
signees    --------  ib, 

when  he  has  been  employed  by  assignees    -       -  ib. 

Uncertificated, 

may  hold  property  against  all  but  hb  assignees  •  ib. 

May  file  a  bill  of  discovery  when  sued  at  law    -        -  ib. 

and  for  an  account,  but  not  for  relief  -        -        -  70 

secus,  where  assignees  have  failed  in  ejectment  •  ib. 

Cannot  sue  for  property  vested  in  his  assignee         -  ib. 

though  he  alleges  collusion         -        -        -        -  ib. 

though  the  commission  is  invalid        -        -        -  ib. 

Cannot  by  bill  impeach  the  commission    -^       -        -  ib. 
How  he  must  proceed  when  he  wants  to  institute  a 

suit  -        -        -        -        -        --        -71 

When  permitted  to  u^e  the  names  of  his  assignees    *  ib. 

Cannot  file  a  bill  to  redeem  a  mortgage     -        -        -  ib. 

Cannot  sue  his  assignees    ------  ib. 

even  though  uncertificated          -        -        -        -  72 

Cannot  sue  for  his  property  abroad    -        -        -        -  73 

or  in  the  colonies         ------  ib. 

or  in  Scotland     -------ib. 

All  his  property,  whether  in  England,  Scotland^  Ire- 
lano,  plantations  or  colonies^  vested  in  his  as- 
signees   -------         74.78 

Effect  of  death  or  removal  of  aasigiieea»  and  appoint- 
ment of  new  oaea    -----        74.86 

May  assign  his  right  to  Uie  surploa  of  his  estate        -  76 

assignee  of  surplus  may  sue  the  assignees  for  it  -  ib. 
Certificated,  may  s«e  for  property  mbs^qvantly  ao- 

quired      --------ib. 

srcti^  whem  it  is  a  second  bankruptcy         -       -  ib. 
Difference  between  and  insolvent  debtor  with  regard 

to  after-acquired  property       -       -       -        -  76 

As  to  the  commencememt  of  suits  by  assignees  with- 
out consent  of  the  creditors     -        -        -        -  ^ 

Suits  by  assignees  where  one  partner  only  becomes 

bankrupt         -------  ib. 

Ought  not  to  be  a  defendant      -        -        -        •        -  174 

Cannot  be  defendant  to  a  bill  praying  relief     -        -  249 

if  made  so,  may  demur        -----  ih. 

both  to  discovery  and  relief        ...»  2p3 

unless  fraud  is  alleged  against  him     -        -        -  ib. 

may  be  defesdaat  to  a  bill  of  disoorery  merely  -  250 
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Evidence  taken  against  li)  original  suit  may  be  read 

against  assignee       ------    255 

secusy  where  tuLen  after  commission  issued         -     ib. 
Vide  Parties. 

BANKRUPTCY : 

Theory  of ^,--71 

Of  plaintiff  may  be  taken  ndivaptage  o^ 

bydcmumr       -------      77. 

by  plea       -----<,^        -ib. 

Between  filing  of  bill  and  pUa  ipay  be  pleaded         -      ib. 
Form  of  plea  of         -------     ib. 

since  Bankruptisy  Court  Act       -        -        -        -      78 

Effect  of  bankruptcy  of  plaintiff  after  suit  commenced, 

in  Chancery        -------     ib. 

in  the  Exchequer       -        -        -        -  -     ib. 

Of  continuing  a  suit  after  bankruptcy  of  plaintifl^ 

in  Chancery        -----        .-79 

in  the  Excbequer        ------      79 

Of  plaintiff,practice  as  to  dissolving  injunction  in  case  of^    80 
in  Ohmncery        -       -r        -        -        -        -        -     ib. 

in  the  Exchequer        -        -        -        •        -        -      ib. 
Courted: 

Established  by  I  &  2  Will  4,  c.  56      -        -        -      88 
Proceedings  by  bankrupt  in^  to  dispute  adjudi- 
cation     -        -        --        -        -        -        -ib. 

Evidence  in  support  of  commission,  old  practice 

as  to 86 

Practice  where  it  it  intended  to  dilute  the  adju- 
dication  -..--•-87 
difference  between  former  and  present  enact- 
ments        88 

^  under  the  Bankruptcy  Court  Act         -  ib.  n. 

Depositions  in,  where  conclusive  evidenee  <^  validity 
of  adjudication       -       -        -        -        -         -        -     ib. 

onlyooBd«Mive  evidenee  of  fiicte,  and  not  of 
conclusions  from      -        -        -        -        -      80 

Act  of: 

In  what  cases  it  may  be  disputed        -        -         87.  89 
Of  the  notice  required  to  enable  defendant  to  dis- 
pute        --- 87 

Where  depositions  are  conclusive  evidence  of     -      88 
Within  what  period  it  may  be  disputed      -        88,  89 
Proof  of  debt  in, 

its  effect  upon  wife's  right  by  survivorship  -    167 

Of  husband : 

its  effect  upon  wife's  ri^ht  by  survivorship         -     162 
will  not  deprive  wife  <A  her  right  to  a  setUament,    163 

Vide  HUBBANB.      F«HE  COVBRT. 

Of  a  defendant,  no  abatement  of  suit, 

Plaintiff  may  either  dismiss  his  bill    .       •        -  5264 

or  go  on  against  assignees    -        -        -        -  ib. 
Assignees  must  be  brought  before  the  conrt  by 

eupplemental  bill     -        -        .        .        .        ^  ib. 

Death  of  sole  assignee  abates  suit       -       -        -  ib. 

dA2 
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BATTERY  of  person  serving  Subpoena.  pftg«« 

Vide  SuBPCKNA,  Contempt  of. 

BILL: 

General  nature  of------*  *,^ 

what  it  must  contain           .        -        •        -        -  id. 

formal  parts  of    - «» 

Must  be  for  an  adequate  value  -----  431 

Court  will  not  entertain  a  suit  for  matter  under  KM.    ib. 

or  40  s.  per  annum       -        -        -        -        -        -  *^ 

except  in  cases  of  charities  -        -        -        -  ib. 

or  fraud         ------  ib, 

or  to  establish  a  right    -        -        -        -  ib. 

or  for  quit-rents    -----  ib. 

Inadequacy  of  value,  how  taken  advantage  of  -        -  ib. 

by  the  defendant         ------  ib. 

by  the  court        -------  ib. 

Cannot  be  for  part  of  a  matter  -----  ib. 

nor  for  one  of  two  claims  upon  the  same  defend- 
ant            -^^S 

nor  in  respect  of  one  of  two  mortgi^ea  by  Mme 
defendant        -        -       -        --        -        -ib. 

nor  where  there  is  a  mortgage  and  bond  firom  one 

only         .--.----  ib. 

Limitation  of  the  rule  where  matter  is  incapable 

of  immediate  decision       -        -        -        -  434 

as  in  bills  for  preservation  of  evidence     ^  -  ib. 
for  the  preservation  of  property  pending  liti- 
gation in  other  courts         -       •       -  ib. 
Whether  a  bill  can  be  sustained  for  partnership  ac- 
counts without  praying  a  dissolution       -        -  436 
Must  not  be  multifarious  -       -        -        -        -        -  487 

Vide  MULTIFARI0178NB88. 

Must  not  be  scandalous  or  impertinent      -       -       .  461 

Vide  ScAKDAL  AND  Impbbtinbncb. 

In  what  case  it  may  be  filed  by /eme  covert       -       -  149 

against  her  husband   -        -        -        -        -        -160 

husband  must  be  substantive  party     -        -        -  ib. 

Different  sorts  of ^ 

Original    ---------  ib. 

praying  relief      -------  ib. 

not  praving  relief       ------  ib. 

Not  original      --------  403 

In  the  nature  of  original    ------  403 

Praying  the  decree  of  the  court         -        -       -        -  ib* 

Of  interpleader          -------  jb. 

Certiorari  ---------ib. 

To  perpetuate  testimony   ------  ib. 

Of  discovery      -        -,-        -        -       -        -        -ib. 

Ofthe  authority  to  file      - ib. 

Fwfc  Authority.  Solicitor.  Samctior  op  thb  Court. 

By  whom  prepared    -------  406 

should  strictly  be  prepared  by  the  solicitor         -  ib. 

but  usually  drawn  by  counsel     -        -        -        -     ib. 
Signature  of  counsel  to^ 

necessary  either  to  draft  or  engrossment     -        -  409 
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BlLL^eontinued,  1>iig^ 

Signature  of  counsel  to— coniinuetL 

omission  of,  may  be  objected  to  by  demurrer     -    409 
or  motion     -        -        -        -        -        -        -      ib. 

reference  to  the  master  to  inquire  into        -       -     ib. 
necessary  to  amended  bill  -        -        •        .        .    410 
iecuSf  where  the  amendments  have  been  in- 
serted in  the  original  draft       -        •        -     ib. 
unless  made  by  another  counsel  -       •        •     ib. 
forgery  of,  proceeaings  when  committed    -        -     ib. 
orderof  court  as  to      ------     ib. 

May  be  converted  into  an  information  by  amendment,    618 
Matter  of:  . 

must  show  that  the  plaintiff  has  a  right  or  an  in- 
terest       -------    415 

rule  not  confined  to  one  plaintiff  only  -    414 

must  show  that  the  plaintiff's  interest  is  actually 

existing    -------     ib. 

possibility  or  probability  of  future  title  will 
not  do       -.      -        -        -        -        -        -     ib. 

any  certain  interest,  however  small,  will  be 
sufficient  -------    415 

is  not  capable  of  being  defeated  -        -        -     ib. 
that  plaintiff  has  a  proper  title    -        -        -    416 
that  he  has  obtainedprobate  or  administration. 
Vide  Administrator.    Exboutor.    Probatb. 
Plaintiff  may   claim  same   right   by    different 

titles 449 

Must  show  that  all  preliminary  acts  to  complete 

plaintiff^s  title  have  been  done-        -        -    421 
mere  allegation  that  title  complete  not  suffi- 
cient          422 

but  consent  of  creditors,  &c.  need  not  be 
averred     -------     ib. 

Derivation  title  must  be  shown  -        -        -        -     ib. 

where  claim  depends  only  on  title       -       ib.  425 
in  bills  by  lessee  of  la  jr  rector  for  tithes       -     ib. 
SecuMy  where  plaintiff's  claim  depends  upon  pri- 
vity or  contract,  and  not  title  -        -        -        -    ^S4 

as  in  suits  between  mortgagee  and  mortgagor     ib. 

lessor  ana  lessee         -        -     ib. 

principal  and  agent    -        -     ib. 

In  stating  the  case  against  the  defendajit  *        -    425 

same  provision  not  required  as  in  stating 

plaintiff's  title ib. 

not  necessary  to  state  that  a  defendant  has 
proved  will       -        -        -        -       -     .  -    *21 

but  must  show  that  defendant  has  some  in- 
terest      -----       %      -    *^ 

seats,  in  cases  of  members  or  officers  of  cor- 
porations   ------     ib. 

of  attornies  or  agents      -        -        j  ^    " 
Must  show  privity  between  plaintiff  and  defen- 
dant          *-" 

0  A  a 
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BILL — continued,  P^** 

Matter  ot^continued, 

lefftted  or  creditor  (5«^not  sue  debtor  to  a 
testator's  estate        -        -        -        -        - 

ex6eptioiis  in  case  of  Ihtud  or  <;oUiisioii        •  427 
general  averment  of  fmud  or  colllMioti  adffi- 

cient-       ------  428 

ofinsoly^nc^         -----  427 

of  partnership       -----  428 

joinder  of  representative  of  ^  dece^^aed  te{»r»- 

sentative  -------  ib. 

actual  representatire  miiM  be  before  the 

court         -.-----  ib, 

brokers  or  agents,  employmeiit  of^  does  not 

destroy  pnTity          -----  ib. 

must  pray  proper  refief      -----  429 

pluyer  for  specific  relief  not  always  necessary    -  ib. 

but  where  inserted  must  be  proper  to  the  case,  430 
and  if  not^  jrelief  cannot  be  granted  under 

general  prayer          -----  ib. 

erer^thing  to  be  proved  must  be  stated      -       -  ib. 
inquiry  will  not  be  directed  unless  ground 

18  laid  for  it  in  pleadings          -       .       .  431 

Form  of 461 

usually  (consists  of  tiine  parts      -        -       -        -  ib. 

but  not  all  equally  necessary  -        -        -        -  402 

1*  Address  of  the  bul ib. 

when  seals  are  in  the  King's  hands      -^      -  ib. 

when  Lot-d  Chancellor  himself  is  plaiutiiT    -  ib. 
form  of  usually  put  up  in  the  Six  Clerks' 

office        -------  46» 

2.  Names  and  addresses  of  plaintiffs  *       -        -  ib. 

must  be  correctly  stated      -       -       -        -  ib. 

omission  of  address,  how  taken  advantage  of,  ib. 

by  deniul*rer          -----  ib, 

by  plea          ------  ib. 

by  motion      ------  ib. 

Viae  STOuntTT  for  Costs. 
Executors  or  adtnlnistrators  need  not  de- 
scribe themselves  as  such         -       -       .  464 
where  plaintiff  sues  on  behalf  of  himself  and 
others       -------  ib. 

3.  Suting  part  t 

plUintiFs  equity  must  appear  in  -       -       -  465 
not  sufficient  to  state  a  case  at  law,  and 

ehatge  equity   ------  ib. 

facts  must  be  alleged  positively  •       -       -  ib. 
unless  they  ai«  those  respecting  whicb  a  dis- 
covery is  sought        -----  466 

stiffieleht  muM  oe  averred  to  found  a  decree,  ib. 
technical  expressions,  bow  far  they  should 

be  used       ------  ib. 

in  alleging  a  srj^  jn^/ife        ...  467 

possession  of  term     -        -  ib. 
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BILL — continued.  I^ige. 

Form  of— -3.  Stating  p^Ttr-^eonimuetL 

seitm  of  tkings  nuumrahle,  467 

not  manurdble,  ib. 

worda  to  enlarge  meaning     -       -       -  ib. 

not  absolutely  necessary        ...  466 

legal  effect  of  deeds  only  should  be  stated,  ib. 

in  what  cases  instruments  should  be  set  forth 

in  hoc  verba      ----.-  469 

old  practice  of  learing  document   in  the 
hands  of  clerk  in  court,  and  praying 

that  defendant  might  insjiect  it         -  470 

discontinued  in  modern  practice  -        -  ib. 
where  conveyance  would  be  valid  at  law, 

the  deed  need  not  be  stated       -        -  471 
$ecuSy  where  it  is  neceuary  to  g^ve  effect 

to  the  transaction       •        -        -        -  ib. 
mere   regulations  introduced  by  statute  do 

not  alter  rule  of  pleading  -        -        -  ib. 
bargain  and  $aie  need  not  be  stated  to 

have  been  enrolled    -       -        -       *  ib, 
annuity  deed  need  not  to  be  stated  to 

have  been  reeistered          •*        *        -  ib. 

agreement  need  not  be  stated  to  be  in 

writing      -.--..  472 

or  to  have  been  signed    -        -       -  ib. 

stamping  not  necessary  to  be  averred     -  ib. 

letters  containing  an  affreement    may    be 

stated  as  constituting  the  agreement-  ib. 

or  as  evidence  of  it        -        -        -        -  ib. 

where  an  instrument  is  created  bv  statute,  it 
must  be  stated  with  all  tne  circum- 
stances required         ....  473 

will  of  lands  must  be  averred  to  be  in 

writing       ------  ib. 

but  not  to  be  duly  executed  and  attested,  ib. 

although  usual  so  to  aver  it  -        -        -  474 

as  to  statements  of  right  under  copyright  Acts,  ib. 
wherever  instrument  in  writing  is  necessary 

at  law,  it  must  be  averred  .       .       -  476 

where  thin^  lie  in  grant       -        -        -  ib. 

demise  of  tithes  -        -        -        -  ib. 

referriaff  to  instruments  nmkes  them  part  of 

of  the  record     -       .-       -       -        -  ib. 

does  not  make  them  evidence        -        -  ib. 
singular  case  in  illustration  of  this  posi- 
tion    476 

of  the  certainty  required  in          ...  ib. 

in  allegations  of  time    -       -        -        -  477 

"  on  or  about"        -        -        -        -  ib. 

in  alleging  incidents       -        -        -        -  478 

in  bills  to  establish  riglits  of  way  -        -  ib. 

for  the  delivery  up  of  deeds       -  479 

3  A  4 
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BlLL'-coniittued,  pag«* 

Form  of— 3.  Stating  part — caniuwed, 

where  defendant   has   intermixed  the 

boundaries  of  an  estate  -  -  -  479 
in  bills  to  establish  a  modus  -  -  ib. 
to  restrain  setting  np  outstand- 
ing terms  -  -  -  480 
for  relief  on  the  ground  of  error,  ib, 
to  open  settled  accounts  -  -  ib. 
where  defendant  sets  up  a  stated 

account  in  bar    -        -        -  481 

or  on  award    -        -        -        -  ib. 
want  of  certainty  in, 

may  be  taken  advantage  of  by  demurrer,  ib. 

at  the  hearing        -        -        -        -  ib. 

4.  Charge  of  confederacy,  what          -        -        -  482 

origin  of -  4S3 

not  used  in  amicable  suits  -  -  -  ib. 
never  used  against  a  peer  -  -  -  ib. 
need  not  be  answered  by  defendant  de- 
murring for  multiforiousness  -  •  ib. 
answer  to  cannot  be  compelled  -  *  ib. 
6.  Charging  part  .-----  484 
origin  of  its  introduction  «  -  -  ib. 
for  what  purpose  used  -  -  -  -  ib. 
the  plaintiff's  equity  must  not  appear  in 

this  part  only     -----  ib. 

may  be  omitted     -----  ib. 
allegation  of  pretence  sufficient  to  put 

matter  in  issue  -----  486 

6.  Averment  of  jurisdiction        -        -        -        -  ib. 

will  not  give  court  jurisdiction  unless  a 

case  for  it  is  shown    -        -        -        -  486 

omission  of^  will  not  render  the  bill  de- 
fective      ------  ib. 

7.  Interrogating  part  ------  ib. 

for  what  purpose  framed       -        -        -  ib. 

must  be  founded  on  former  part  of  bill,  487 

many  questions  may  be  asked  on  a  sin- 
gle alleeation  or  charge     -        -        -  ib. 

but  must  be  confined  to  the  charge  or 

allegation  ------  488 

if  interrogatories  not  founded  on  charge 
or  allegation  be  answered,  the  matter 

is  put  m  issue    -----  489 

8.  Prayer  for  relief     ------  ib. 

for  special  relief  ------  ib. 

deficiency  in,  may  be  supplied  under 

prayer  for  general  relief    -        -        -  ib. 
but  must  be  consistent  with  special  re- 
lief prayed,  and  case  made  by  the  biU,  400 
alternative  prayer        -----  406 
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BILL — continued,  page. 

Form  of— 8.  PrayeT  for  Teliei-^reontinued. 
Ofier  to  do  equity, 

in  what  cases  required   -        .        -    407 
entitles  defendant  to  a  decree  with- 
out a  cross  bill    -       -        -        -     ib. 

Offer  to  pay  what  is  due  to  defendant    -     ib. 
not  now  considered  necessary   in 

bills  for  account  -        -        -     ib, 

but  must  be  inserted  in  bills  to  set 
aside  securities  -        -       -        -    498 

seois  in  cases  under  the  Bankrupt 
Act     ------     ib. 

scd  qu.  where  assi^ees  file  a  bill  in 
equity  to  set  aside  a  contract  on 
the  ground  of  usury    -        -        ib.  n. 
Waiver  of  penalty  or  forfeiture     -        -     ib. 
not  necessary  where  bill  seeks  only 

single  value  of  tithes  -       -        •    400 
nor  in  suits  by  executors  of  tithe- 
owners        -----     ib. 

Whether  a  bill  for  discovery  can  be  con- 
verted into  one  for  relief  by  adding 
a  prayer    ------    6l4 

semble  it  may      -        -        -        -    515 

Bill  for  relief  cannot  be  converted  into 
a  bill  for  discovery  by  striking  out 
prayer        ------     ib. 

For  ^eii«-a/ relief 480 

deficiency  in  general  prayer  may  be  sup- 
plied under        ....        -    401 
when  facts  which  entitle  plaintiff  to  it 

are  put  in  issue         -        -       -        -     ib. 
provided  they  have  been  put  in  issue  to 

show  claim  for  relief         ...    402 
fraudulent  release  ordered  to  be  deli- 
vered up  in  bill  for  an  account  -        -     ib. 
specific  performance  of  marriage  articles 

decreed  on  bill  to  enforce  a  settlement,     ib. 
relief  under,  must  be  consistent  with 
special  relief  prayed,  and  case  made 

by  the  bill 400 

declaration  that  defendant  has  elected, 
not  granted  under  prayer  that  she 
may  elect  ----..     ib. 

nor  a  decree  for  land  under  prayer  for 
annuity     ------     ib. 

nor  account  of  rents  and  profits  under  a 

prayer  for  specific  performance  -        -     ib. 
nor    specific  performance    with    parol 

variation  proved  by  a  defendant        -    401 
but  in  suits  for  tithes  a  decree  may  be 
had  for  a  modus  proved  by  defendant,     ib. 
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BlLh'^corUinued,  V^E^ 

Form  of— 6.  Prayer  for  relief— etmlintiei. 

interest  on  a  balance  not  decreed  under 

general  relief      -        -        -        -    494 

seats  on  further  directions    -        -     ib. 
examination  de  bene  esse  not  permitted 

under  prayer  for  a  commission  -        -     ib. 
plaintiff  failing  in  obtaining  a  decree  for 
specific  perionnance,  cannot  have  an 
inquiry  into  the  management  of  the 
estate  oy  the  defendant     ...    492 
not  always  sufiicient    without   special 
prayer        ------    497 

e,  g.  where  costs  only  can  be  prayed,     ib. 
9.  Prayer  of  a  process  and  provisional  orders, 

for  subpoena         ------    499 

for  letter  missive  -        -        -        -        -    601 

Vide  Pbbb. 
where  Attorney-General  is  defendant  -        -      ib. 
no  person  a  defendant  unless  named  in  prayer 
of  process         ------      ib. 

though  charged  to  be  out  of  the 
Jurisdiction         -        -       -       -      ib. 

for  injunction       ------    602 

usually  inserted  in  special  prayer  -       -     ib. 
but  not  necessarily  so,  if  m  prayer  for 
process       ------     ib. 

injunction  cannot  be  had  unless  prayed 

for ib. 

for  a  ne  exeat  regno      -----    603 

not  absolutelv  necessary  to  be  inserted  -     ib. 
In  what  cases  accompaniea  by  affidavit     -        -       -     ib. 
in  suits  to  obtain  the  benefit  of  lost  instru- 
ments-      ------     ib. 

secus  in  suits  for  a  discovery  only  -       -    604 
or  for  a  re-execution  of  cancelled  in- 
strument  ------     ib. 

in  suits  to  limit  the  responsibility  of  ship- 
owners under  58  G.  8,  c.  159    -        -        -    605 
in  suits  to  examine  witnesses  de  bene  esse      -    606 
in  interpleading  suits  -----    607 

omission  of  affidavit  can  only  be  objected  to 
by  demurrer     ------     ib. 

Filing  of   ---------     ib. 

in  what  manner  done  in  Chancery       -        -     ib. 

in  the  Exchequer       -     ib. 

must  be  dated  on  the  day    -        -        -        -    60B 

no  pleading  of  record  before  filing       -        -     ib. 

no  office  copy  can  be  made  before  bill  filed  -     ib. 

Amendment  of  -------    509 

Vide  Amendment.    Bill  (amended.) 
Taking  of,  off  the  file, 

when  filed  by  an  imbecile  person        -        -        -    117 
but  not  where  filed  before  imbecility  commenced,     ib. 
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BILL  (AMENDED)  page. 

And  original  bill  constitute  but  one  record        -        -    500 
must  be  addressed  to  the  same  judge  -        -        -     ib. 
must  be  taken  pro  confeaao  together    -        -        -     ib. 
Defendant  after  answering  original  bill,  should  an- 
swer amendment  only    ------     ib. 

Plaintiff  by  amending  loses  his  priority  over  cross- 
bill        --.---.-.ib. 
Service  of  subpoena  upon  clerk  in  court,  good  -       -    267 

Tide  Bill. 
Taken  off  th«  file  for  irregularity      -        -        -       -    551 

after  answer  reserring  the  same  benefit  as  if  a 

demurrer  or  plea  had  been  filed      -        -        -     ib. 

Not  on  the  file  till  entered  in  bill  book     -        .        -    649 

Attachment  upon,  before  entry  in  bill  book,  irregular,    581 

Defendant  has  eight  days  to  consider  whether   he 

will  answer    -       -        -       -        -*-       -        -ib. 

If  no  answer  within  eight  days,  plaintiff  may  reply 
or  set  cause  down  -------     ib. 

If  plaintiff  requires  an  answer  to,  he  must  serve  sub- 
poena      --------    650 

»ecuB  where  he  has  served  order  that  defendant 
may  answer  amendment,  and   exceptions  at 
same  time        -------     ib. 

Defendant  may  either  answer  or  pleads  or  demur  to,     ib. 
Irregularity  in,  should  be  taken  advantage  of  by  de- 
murrer or  plea        .--..-    551 
but  defendant  may  reserve  to  himself  the  same 
benefit  by  answer    -       *       -       -       -  ib. 

BILL  (OF  DISCOVERY) : 

By  an  idiot  or  lunatic,  liable  to  plea  on  the  ground  of 

idiotcy  or  hmacy    ------    116 

Whether  it  can  be  converted  into  one  for  relief         -    515 
tfMi^^itmay      •        -        •        •        -        -        -    516 
but  in  such  case  defendant  will  be  entitled 
to  put  in  a  new  answer     -        -        -        -     ib. 

and  to  the  costs  of  discovery         -        -        -      ib. 
cross  bill  treated  with  more  lemty  than  an  origi- 
nal bill    --------      ib. 

Bill  for  relief  cannot  be  converted  into,  by  striking 

out  prayer       -------    517 

BILL  (tAKBN  PRO  C0Ny«8S0), 

Against  privileged  persons,  may  be  read  as  evidence 
against   them,  not   confined  to  bills  of  dis- 

eovery      686,687 

Query,  Whether  it  can  against  persons  absconding  or 
in  custody      --------    608 

Vide  Pro  Cowfrsso. 

BILL  (with  poublb  aspsot)         -----    4O6 
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BILL  (CROSS),  page. 

Filed  for  discovery ,  converted  into  one  for  relief       -    616 
Plaintiff  in  original  biU  loses  his  priority  over  cross 

bill  by  amending    -         .....    500 
Filing  of^  no  waiver  of  the  costs  of  contempt     -        -    664 

BILL  AND  ANSWER.    Vide  Hbarino. 

BILL  BOOK,  what        -        - 680 

Entry  of  bill  is  necessary  before  attachment      -        -     ib. 
etiam  amended  bill      ......    681 

BISHOP.    Fm^Partibs. 

BISHOPRICS,  temporalities  of, 

Informations  concerning   -        -        .        -        -        -        7 
Vide  Infoiucatiors. 

BONA  NOTABILIA.    Tide  Pbobatb.    Prbbooativb. 

BOND, 

Obli^  in.     Vide  Pabtibs. 

Creditor.    Vide  Spbcialtt  Cbbditob. 

BaiL     Vide  BaiitBond. 

BOOK,  Registrar's.    Vide  Registrar's  Book. 

BOOKS,  &c. 

Production  of  before  master,  in  cases  of  prisoners  in 
custody  --.-.--.    073 

BOUNDARIES: 

Of  colonial  provinces — 

suit  relating  to----->--24 

Vide  Council. 
attorney-general  a  necessary  party  to  a  suit  re^ 
specting  -------.    179 

Vide  Parties. 

BROKERS, 

Employment  of,  will  not  destroy  privity  -     .  -        -    428 

CANCELLED  INSTRUMENT: 

Bill  to  obtain  benefit  of,  need  not  be  accompanied 

by  affidavit 604 

CAPIAS, 

Difference  between,  and  attachment  ...    588 

CASE, 

For  the  opinion  of  a  court  of  law  cannot  be  stated  on 

behalf  of  an  infant  ....      103.238 
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CAUSE :  *^^ 

What  cause  may  be  shown  against  a  decree  by  infont 
defendant      ..--....    243 
Vide  Infant. 
Shown  against  a  decree  by  infant  phuntiff         -       -    101 

CEPI  CORPUS: 

Vide  Attaghmbnt.  ArrACHicsNT  with  Pboolamations. 
Habkas  Corpus.    Mbssbnobb.    Sbbibant  at  Arms. 

COMMISSIOII  OF  RbBBIXION,   &C. 

CERTAINTY  required  in  a  bill.    Vide  bill  (Stating  Part). 

CERTIFICATE: 

Of  appointment  of  assignee  in  bankruptcy  substitnted 

for  record,  registry  or  enrollment   -       -       -      74 
Of  master, 

upon  reference  for  scandal  and  impertinence    -      457 

requires  no  confirmation       -        -        -        -      ib. 

may  be  excepted  to      -        -        -        -        -    468 

within  what  time  -----     ib. 

CESTUI  QUI  TRUSTS.    Vide  Partibs. 

CHANCELLOR,  LORD, 

Bills  usually  addressed  to-        -        -        -        -        -        1 

Bills  by,  a^ressed  to  the  King         -       -       -       -     ib. 

CHANCERY, 

In  what  cases  informations  may  be  filed  in        -       -   4,  6 

CHAPELS,  DISSENTING, 

Informations  relating  to-       -       -       -       -        -14 

CHARITIES: 

Founded  by  Royal  charter  need  not  be  established 

by  decree  ------.    16,».  (/) 

Where  rounded  by  private  individuals       -        -        -     ib. 
General.    Vide  Informations         -        -        -        -        7 

Distinction  between  public  and  private    -        -        -    183 
In  what  cases  the  attorney-general  is  a  necessary  party 
to  a  suit  respecting  money  appropriated  to 
Vide  Attornbt-Gbnbral. 

CHARITY  COMMISSIONERS  ACTS, 

Informations  under  ......        .9 

Vide  Information B. 

CHARTER, 

Corporations  established  by.    Vide  Cobporatiobs. 

CHATTELS  REAL: 

Of  wife,  interest  of  husband  in 167 

effect  of  an  agpreement  for  an  assignment  upon  -    170 
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CHESTER:  ^'^^^ 

Attorney-General  of ------        -6 

Great  sessions  in,  abolished       -        ....        0 

County  palatine  of, 

01  attachuientd  into    -----.    577 

CHILDREN, 

How  far  interested  in  wife's  right  to  a  settlement,  144, 145 

CHOSE  IN  ACTION  I 

Informations  for  by  erantee  of  Crown        -        -        -  7 

May  be  assigned  to  tne  King     -        -        *        -        -  ib. 

granted  by  the  King     -        •        •        .        .  ib. 

Cannot  be  taken  under  a  sequestration      ...  637 

Assignor  of,  may  be  joined  as  co-plaintifF  with  assignee,  401 
Assignor  of.     Vide  PAETJia.    Fbm«  Coy)»BT. 

CHURCH: 

Informations  on  behalf  of  King  as  mpreme  head  of 

the  church        .        ,        -        -        -  .7 

C  HURCH  WARDENS,  may  join  in  a  suit  with  a  pauper,      40 
CINQUE  PORTS,  of  attachments  into  -        -        -        -    677 

CITIES  and  Towns  which  are  Coumties  in  thamselvesy 

Of  attachments  into  -»---'-     ib. 

CIVIL  DEATH  of  Husband,  what  is     -        -        •        -  IIS 

Transportation  for  life        ------  ib. 

Attainder  by  Act  of  Parliament        -        -        -        -  ib. 

by  ordinary  process   -        -        -        •        •  ib. 

Being  an  alien  and  living  abroad      -        -        •        -  ib. 

CIVILITER  MORTUUS.     Fwfc  Civil  Death. 

CLANDESTINE  MARRIAGE: 

How  wife's  property  must  be  settled  in  case  of         -    141 
Effect  of  subsequent  adultery  by  wife  upon  her  right 

to  a  settlemeDt         -  -       -       -       -    147 

CLASS, 

Person  claiming  as  one  of.     Vide  Pabties. 

CLERGYMAN.    Vide  Miiti^tuji  or  Parish. 

CLERK  IN  COURT: 

Appointed  to  act  as  solicitor  for  persons  in  forma  pau- 
peris       --------45 

Servifce  of  iitbpceoa  upon, 

good  on  amended  bills         -----    2(87 

secus  on  cross  bills       ------     ib. 

supplemental  biQs        -        -        -        -        -     ib. 

bills  of  revivor     ------     ib. 
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CLERK  IN  COVKT^amHnued.  pegt. 

Of  leaving  document  referred  to  in  a  bill  in  the  hand 

o^  praying  the  defendant  may  inspect  it    •       -    470 
discontinued  in  modern  practice  -        «        -        <•     ib. 

CLUB : 

Members  of.     Vide  Pabtiks. 
Committee  of.     Vide  Parties. 

COHABITATION, 

Refusal  of  by  wife  will  deprive  her  of  her  right  to 

maintenance  out  of  her  own  income        -        -    136 

COLLATERAL  SECURITY.     Vide  Paktibs. 

COLLUSION, 

Between  asriniee  and  a  debtor  to  the  estate  not  a 

ground  for  a  bill       ----.-      70 
Vide  Fraud  akd  Collusion. 

COLONIAL  GOVERNMENT, 

Existing  by  charter,  may  sue  in  courts  here      -        -      24 

COLONIES : 

Bankrupt  cannot  sue  for  his  property  in    <«       -        -      78 
Property  of  bankrupt  in  vests  in  assignees        ...      74 
no  registry  or  enrollment  necessarv    -        -        -     ib. 
In  suits  relating  to  the  boundaries  ot  provinees  in, 

attorney-general  must  be  a  party    -        -        -    179 
Sequestration  not  issued  into,  unless  upon  applieatioti 

to  the  King  in  council     .....    6*29 

COMBINATION  AND  CONFEDERACY : 

Answer  to  general  charge  of,  cannot  be  compelled    -  483 

Never  charged  against  a  peer   -        -        -        -        -  ib. 

Charge  of  to  be  material  must  be  distinctly  alleged  -  ib. 

Grenerfd  denial  of,  omitted  in  infant's  answer    -        -  287 
Persons  having  common  right  may  lawfully  combine 

to  defend  it 483 

COMMISSION  (OR  FIAT)  OF  BANKRUPTCY. 

Cannot  be  impead^d  by  bill  of  bankrupt         •        •      70 

COMMISSION, 

To  take  examination  of  a  feme  covert  in  the  country^  121 

where  feme  is  abroad          -        -        -        .        -  ib. 

To  appoint  guardian  ad  litem    -        -        -        •        -  281 

To  appoint  guardian  and  take  answer  of  infant          -  234 

wlbere  inlant  abroad   .-.---  ib. 

Vide  Infant. 

COMMISSION  OF  REBELLION:      .       ...  610 

In  what  cases/  issued         ......  ib. 

Nature  of  the  process        --..--  ib. 

why  directed  to  special  coipmissioners       -       -  ib. 
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Order  for,  unnecessary      -        -        -        -        -        -611 

secus  where  party  is  out  of  the  kingdom     -        -  ih. 

How  made  out  --------  ib. 

Form  of    -        -   ,     -        -        -        -        -        -        -  ib. 

Docquet 612 

Return  day        --------  ib. 

In  what  manner  executed  ------  613 

commissioners  may  break  open  doors          -        -  ib. 

but  should  have  a  peace  officer  with  them  -        -  ib. 

may  be  on  a  Sunday  ------  ib. 

but  only  in  cases  of  necessity      -        -        -  ib. 

Bail  to,  in  what  cases  taken      -----  ib. 

form  of  bail-bond        ------  ib. 

Proceeding  where  no  bail          -        -        -        -        -  614 

defendant  must  be  brought  up  to  the  court      -  ib. 

but  if  no  court  sitting  he  must  be  lodged  in 

prison      --------  615 

Escape  or  rescue        -        -        .        -        -        -        -  ib. 

Return  of  ------        --ib. 

how  enforced      -        -        -        -        -        -  *       -  ib. 

cepi  corpus  --------  616 

nan  est  inventus           ------  ib. 

Costs  of---------ib. 

COMMITTEE  OF  IDIOTS  OR  LUNATICS: 

Necessary  party  to  a  suit  on  behalf  of  the  idiot  or 

lunatic  ---------  115 

Proceeding  in  consequence  of  change  or  death  o£     -  116 

Must  be  co-defendant  with  idiot  or  lunatic       -        -  173 

Must  be  a  party  to  a  suit  against  idiot  or  lunatic      -  219 

Must  defend  the  suit  for  him     -        -        .        -        -  ib. 

Unless  where  his  interest  is  adverse          .        -        .  220 
Must  apply  to  be  appointed  guardian  to  defend  for 

idiot  or  lunatic       -------  219 

Course  of  proceeding  where  idiot  or  lunatic  is  defend- 
ant, ana  no  committee  has  been  appointed    -        -  5220 
Vide  Partibs. 

COMMON  RIGHT: 

Persons  having,  may  lawfully  combine  to  defend  it,  438 

COMMON  SEAL: 

Method  of  proceeding,  where  party  having  custody 

of  refuses  to  affix  it  to  answer         -        -        -        -  189 

Must  be  put  to  examination  as  well  as  to  answer       -  194 

COMMONS,  Member  of  House.     Vide  Mbmbkr  oi^Pab- 

LIAMSNT. 

COMPLIANCE  with  irregular  order^  a  waiver  of  irregu- 
larity   ----------667 

Secus  with  an  eroneous  order         -        -        -       -  ib. 

CONFEDERACY.    Vide  Combinatioit  and  Confsdbbact. 
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Of  creditors  to  suits  by  assignees       -        •        -        -      80 
Of  Lord  Chancellor  necessary,  prior  to  instituting 

suits  on  behalf  of  idiots  or  lunatics         -        •        -     116 
Of  married  woman,  to  payment  out  of  court     - 

Vide  Fbmb  Covert. 
Of  new  plaintiff  necessary,  on  motion  for  leave  to 

add  after  answer    --.-...    391 
Of  creditors,  to  suits  by  assignees      -        -        -        - 
Of  fenae  covert  in  court, 

will  not  give  validity  to  an  assignment  of  her 
reversionary  chose  in  action     -        -        -        -    164 
Vide  Fbmb  Covert. 

CONTEMPTS : 

Ordinary  ---.--...  572 

hy  non-obedience  to  subpoena     -        -        -        -  ib. 

by  corporations,  aggregate  -        .        .        .  573 

by  party  not  entitled  to  privilege        -        -  ib. 

entitled  to  privilege      -        -        -        -  ib. 

by  officer  of  the  court  -        .        .        .        .  ib. 

Effect  of.    Vide  "  Contempt  in  Proobss.'' 

Extraordinary 672 

Husband  insisting  upon  wife's  joining  in  defence 

against  her  conscience,  guilty  of    -        *        -        -  210 

In&it  may  be  committed  for    -        -        •        -        -  247 

Infant  pays  no  costs  of     ------  ib. 

Of  Bubpcena.    Vide  Subpcena. 

By  disturbing  sequestrators 644 

CONTEMPT^,  (Process  of) 

Against  ordinary  persons  not  privileged, 

at  the  suit  of  a  person  in  forma  pauperis     -        -      46 
of  the  writ  of  attachment  -        -        .        -    573 

Vide  Attachment. 
of  the  writ  of  habeas  corpus         ....    501 

Vide  Habeas  Corpus. 
of  the  messenger         ......    600 

Vide  Mbssbnobr. 
of  the  writ  of  attachment  with  proclamation,  605 

Vide  Attachment  with  Proclamation. 
of  the  commission  of  rebellion    -        -       -        -    610 

Vide  Rbbbllion,  Commission  op. 
of  the  serjeant-at-arms         -        -        -        -        -    617 

Vide  Serjeant-at-arms. 
..    of  the  sequestration     ...... 

Vuie  Sequestration. 
Against  peers  and  other  persons  having  privilege 

of  Parliament,  officers  of  the  Court   -        -       -    657 
Vide  Sequestration. 
Against  corporations  ...... 

Vide  Corporations.    Distringas. 
Against  Attorney-general  ..... 

vide  Attorney-genbbal. 
3  b 
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CONTEMPT,  (Process  oiy-cofUinued.  p*gc. 

Not  to  be  issued  without  special  motion  where  de- 
fendants are  abroad  or  in  Scotland,  Ireland,  or  the 

InieofMan 278 

Irregularity  in, 

waived  by  compliance         ---..•    666 

9ecu»  where  order  erroneous         -        -        -    667 

course  where  contempt  is  for  non-appearance,     ib. 

Vide  Appearaicce. 

Not  waived  by  acceptance  of  costs  where  answer  is 

reported  insufficient        ------    661 

CONTEMPT  IN  PROCESS: 

Party  not  in  contempt  till  attachment  sealed    -        -    660 
Effect  of,  upon  proceedings  in  the  cause  -        -        -    666 
Defendant  in  contempt  to  a  sequestration^  al- 
lowed to  put  in  answer  after  decree    -        -    634 
Contemnor  cannot  be  heard    -        -        -        -     ib. 

on  motion  to  dissolve  injunction       -        -    656 
to  pay  money  into  court  -        -      ib. 
for  a  reference  in  case  of  fore- 
closure under  7  Geo.  8,  c.  20.      ib. 
to    pay    costs    of    abandoned 
motion  -        -        -        -      ib. 

rule  applies  only  to  applications    in  the 
same  cause    ------ 

Contemnor  may  be  heard, 

in  another  cause       -----    656 

upon  motion  to  discharge  the  order  upon 

which  he  is  in  contempt         -        -     657 
but  he  must  not  mix  up  other  matters 
vtnth  his  application        -        -        -      ib. 
in  opposition  to  any  application  against 
him       -------     ib. 

Demurrer;  nuestion  whether    demurrer  can 

be  filed  after  attachment  without  leave      ib. 
set  at  rest  by  new  orders  -        -        -    658 

T>»  „  ^„ .  i_  /;i   ,  1  after  attachment 

Plea  cannot  be  filed,  \  ^^^   prodama. 

Dedimus  cannot  be  issued,]^  ^^^^/^^y^g^    .    ^g 

SBcus  after  ordinary  attachment        -       -  ib. 

In  what  manner  cleared    ------  660 

by  obedience  and  paying  or  tendering  the  costs  -  ib. 

where  process  has  not  been  executed  -        -  ib. 

where  process  has  been  executed          -        -  ib. 
upon  putting  in  answer, 

defendant  may  be  discharged       -        -       -  661 
and  cannot  be  detained  till  report  upon 

sufficiency          -----  ib. 

tecus  after  three  insufficient  answers     -  ib. 
but  if  answer  insufficient,  the  process  may 

be  resumed       ------  ib. 

and  acceptance  of  costs  no  waiver       -        -  ib» 


ib. 
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§ecu8  where  defeodant  has   been  dis- 
charged upon  promise  to  put  in  a  full 
answer  and  faus         ....    G62 
Waiver  o^ 

by  acceptance  of  costs         -       -       -        -^       - 
not  by  accepting  costs  of  answer,  which  is 

afterwards  reported  insufficient  -    661 

9ecu8  where  defendant  is  discharged  upon 

gromise  to  put  in  a  full  answer  and 
tils  in  doing  so         ....    662 

by  acceptance  of  answer     .       -        .       -       -    663 
after  insufficient  answer       -        -        -        -     ib. 

by  moving  upon  admissions  in     -        -        *     ib. 
by  taking  an  office  copy  of  -        -        -        -    664 

secus  where  coupled  with  a  demurrer    •     ib. 
by  amending  bill         -        .        -        -        -        -     ib. 

not  by  filing  cross-bill         -        .        -        -       -     ib. 
Discharge  of, 

for  irregularity  -------    665 

application  must  be  made  before  compliance,    666 
where  it  is  for  want  of  appearance         -    667 
Vide  Appearance. 
upon  motion  or  petition       -        -        -        -     ib. 

supported  by  affidavit  -----      ib. 

Reference  to  the  master  upon    -       -        -        -        -    666 

defendant  discharged  pending  reference  upon 
his  giving  security      -        -        -        -        -      ib. 

Injunction  to  restrain  action  at  law  upon  contempts 

irregularly  issued    ----..    666 

Of  prisoners  in  custody  for  -        .        .        •    668 

Vide  P&isoifBRS. 

CONSUL  resident  abroad,  not  required  to  give  security 
for  costs        -.--.----34 

CONTINGENT  INTERESTS,    Vide  Pabtibs. 

CONTINGENT  REMAINDER : 

Persons  entitled  to.    Vide  Pabtibs. 
Trustees  to.     Vide  Parties. 

CONTRACTS  BY  LUNATIC: 

As  to  setting  them  aside    -        -        -        -        -       -116 

CONTRIBUTION,  Persons  liable  to.     Vide  Parties. 
CONTRIVANCE   OR   TRICK.    Vicfc  Trick  or  Con- 

TRTVA  NCE. 

CONVEYANCE  in  fee,  how  stated  in  a  bill    -        -        -    469 
in  tail  --.-.-.     ib. 
with  livery  may  be  pleaded  without 
averring  deed  -        -        -        -        -    471 
Vtde  Dbbjd. 
3  B  2 
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CONVICTED  PERSONS:  pi««. 

In  what  cases  they  may  be  made  defendants     -       •  26 

CONVICTION  for  murder  or  manslanghteT,  plea  of       -  66 

What  things  are  forfeited  upon          -        -        -        -  ib. 

In  what  manner  taken  advantaee  of  -        -        -        -  ib. 

Where  not  necessary  to  be  pleaded    -     .  -       -        -  66 

CO-OBLIGORS.    Vide  Parties. 

CO-PLAINTIFFS.    Vide  Plaiwtifto.    Pabties. 

COPY  BILL  must  accompany  letter  missive          -       -  601 
As  to  borrowing  by  prisoners.     Vide  Prisoitbbs. 

COPYHOLD  ESTATES  forfeited  to  lord  and  not  the 

king  by  attainder  -------64 

Decree  of  foreclosure  against  an  infant  where  land  is 

copyhold        --------  226 

May  be  seized  by  sequestrators         -       *       -       - .  641 

For  liyes, 

lord  necessary  party  to  suits  for         -       -       -  868 

seats  in  suits  for  copyholds  of  inheritance  -  ib. 

COPYRIGHT  ACTS  : 

As  to  statement  in  a  bill  under  -----  474 

CORNWALL,  Attorney-general  of  Duchy  of,         -       -  6 

Of  informations  by    -------  ib. 

Vide  DuoHY  of  Cobnwall.     Duke  of  Cornwall. 

CORPORATIONS  : 
Aggregate: 

cannot  sue  in  the  name  of  head  alone  -  -  S6 
unless  specially  authoriased  -  -  -  -  IIk 
haying  a  head,  cannot  sue  or  be  sued  without  it  26 
when  grant  has  been  made  to  them  by  a  differ- 
ent name  -  -  -  -  .  -  -  ib. 
head  of  need  not  be  named  -  -  -  -  27 
members  of  need  not  be  named  -  -  -  -  ibu 
but  if  named^  suit  does  not  abate  by  their  death,  ib. 

By  prescription : 

naying  seyeral  names       -       -       -       -  26 

may  sue  in  one  or  the  other     -       -        -  ib. 

By  charter      -       '       •       "     .  "        -       -  ib. 

sue  in  their  name  of  foundation       -       -  ib. 

though  better  known  by  another      -        -  ib. 

must  be  suc^  by  their  corporate  name         -       -  186 

cannot  be  sued  without  their  head      "        "        "  ^^ 

members  of,  should  not  be  named  by  their  own 

names       -------  ik 

unless  they  are  made  parties  for  the  purposes 
of  discovery      ------     ib. 

officers  of,  may  be  made  parties  for  the  purposes 

of  discovery     -  ,    -       -       -       -       -  187 
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Aggregate — continued. 

but  not  where  discovery  would  be  prejudicial 
to  the  corporation  and  not  necessary 

to  plaintiff 188 

or  where  officer  is  a  mere  witness         -     ib. 
answer  under  common  seal  ...    189. 486 

bound  to  make  a  full  answer       -       -       -       -     ib. 

and  for  that  purpose  to  cause  the  muniments 

and  books  in  their  possession  to  be  searched   -     ib. 
not  doing  their  utmost  to  put  in  a  lull  answer, 

liable  to  costs  ---.-<--     ib. 
method  of  proceeding  where  persons  having  the 
common  seal  refuse  to  affix  it  -       -       -       -  '  ib. 

cannot  be  attached     ......     ib. 

process  to  compel  appearance  or  answer  from    -    190 

to  take  bill  j^ro  confe»9o  against       -        -    ib.  687 

process  to  enforce  obedience  to  decree  or  order  by,   198 

to  enforce  payment  of  costs  by       -        -    194 

answer  to  examination  by      -     ib. 

must  put  in  examination  under  common  seal,    486 

Sole: 

must  show  in  what  right  he  sues  -       -      28 

suit  by,  abates  by  his  death         -  -        -     ib. 

Revivor  upon  death  of: 

when  suit  for  his  own  benefit        -        -     ib. 
when  for  the  benefit  of  others       -       -     ib. 
Suit  by  ]9ersons  assuming  corporate  character  not 

permitted  -       --        -       -       -       -        -29 

Ftcfe  Joint  Stock  Companibs. 
Foreign,  may  sue  in  this  country      -        -       -       - 
Not  necessary  in  bills  by,  to  state  the  names  of  the 

members  --..---88 

nor  to  show  how  they  were  incorporated     -        -     ib. 
unless  the  fact  of  their  incorporation  is  denied   -     ib. 

CORPORATIONS,  Members  and  Officers  of: 

In  what  cases  made  parties  to  a  suit  -        -        -        -    894 
Vide  Pabtiss. 

CORPORATE  CHARACTER,  must  not  be  assumed  in 
.  suits  by  individuals.      -.-----29 

CORRUPT  MOTIVES^  not  scandalous  to  impute  in  a 
bin  to  remove  trustees  --..---    468 

COSTS : 

Acceptance  of, 

a  waiver  of  irre^arit]r  in  order  to  amend      ^  -    641 
a  ground  for  discharging  an  order  to  set  aside 
an  order  to  amend  -       -       -       -        -       -     ib. 

no  waiver  of  process  in  case  answer  is  insufficient,    661 
8  B  8 
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Of  amending  bill, 

before  anffwer     ----.--  623 

where  new  engrossment  required    -       -        -  ib. 

after  plea  or  demurrex     -----  624 

when  not  set  down   -----  ib. 

when  set  down          -----  ib. 

where  plaintiff  declines  argoing  plea  or 

demurrer       -----        .  ib. 

upon  demurrer  are  tenus  for  want  of  parties,  622 
where  bill  of  discorery  is  converted  into  one  for 

relief    -        -       -       -       -       -        -  616 

where  plaintiff  makes  an  entirely  new  case    -  517 
where  plaintiff  strikes  out   important  parts 

which  have  occasioned  great  expense   -  618 

Of  application  to  Master  for  leave  to  amend     -        -  643 

in  the  discretion  of  the  Master   -        -        -        -  ib. 

who  may  fix  the  time  for  pavment  or  taxation   -  645 

Regulation  respecting  introduced  by  new  orders,  552 

Vide  Ambndment  ov  Bills. 

Of  assignee,  provisional,  in  cases  of  foreclosnre  -        -  255 

Of  attachment  ------.-691 

Cost  by  not  bringing  up  defendant  in  proper  time 

after  arrest       -------  604 

Of  attachment  with  proclamations     -        -        -        -  610 

Of  agents  in  frauds    -------  896 

Of  arbitrators  charged  with  corruption      -        -        .  986 

Of  attornies  engaged  in  fraud   -----  ib. 

Of  Attorney-general          ------  igo 

Of  commission  of  rebellion        -        -        -        -        -  616 

Of  contempt, 

not  waiyed  by  acceptance  of  further  answer       -  663 

but  they  only  may  be  recovered  as  costs  in  the  cause ,  ib. 

tender  of,  contempt  may  be  discharged  upon     -  660 
Of  the  day, 

amount  of  under  new  orders       -       -       -        -  380 

ordered  to  be  paid  wherever  cause  standing  over 

at  the  hearing  with  liberty  to  amend      -       -  ib. 
Of  an  unnecessary  aefendant  must  be  paid  by  plain- 
tiff either  on  aismissing  the  bill  against  mm  or 

on  striking  him  out  by  amendment        -        -        .  808 
Of  dismissal  of  bill, 

not  given  upon  dismissal  of  bill  on  account  of 

bankruptcy  of  plaintiff    -----  70 

Forma  pauperis, 

not  paid  by  persons  in  forma  pauperis         -       -  47 

in  the  discretion  of  the  court      -        -        -        -  48 

Of  habeas  corpus       -------  000 

In  cases  of  intants, 

of  a  bill  by  an  infant  without  a  next  friend  to  be 

paid  by  the  solicitor. 

bf  sniag  for  an  infant's  legacy     -       -       -       -  04 

net  to  eome  out  of  testator's  estate    -       -  112 

but  must  be  paid  by  the  executor     -       -  ib. 
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In  cases  of  Infants — continued. 

In  what  cases  to  be  paid  out  of  infant's  estate       -  109 

where  defendant  runs  away     -        -        -        -  ib. 

where  bill  is  dismissed  with  costs    *        -        -  ib. 
Of  Prochein  Amy, 

his  liability  to  costs  -----  108 

as  between  him  and  defendant      •        -  100 
will  not  be  deprived  of  them  in  consfr- 

qnence  or  mistake  -        -       -       -  111 

or  misapprehension    -        -        -       -  ib. 

tecuB  if    smt   instituted    from  improper 

motives  ------  ib. 

or  if  due  diligence  not  used  to  learn  the 

fects  of  the  case      -       -       -        -  ib. 

As  to  his  right  to,  beyond  taxed  costs      -        -  112 
Bolicitor  or  infant  plaintiff  has  a  lien  upon 

the  fund  for Ill 

but  not  upon  the  papers   -       -        -       -  ib. 

Of  informations, 

of  the  liability  of  relators  to  pay         -        -        -  13 

out  of  the  charity  estate,  refused  -        -        -  18 

allowed     -------19 

The  King  pays  no  costs      ------  12 

but  receives  them  in  some  cases          -        o        -  13 

Of  messenger     --------  004 

Of  scandal  and  impertinence     -----  469 

Of  subpoena.     Vide  Subpcena. 

Of  tenant  made  party  to  a  bill  for  partition       -        -  638 

Of  prisoners, 

discharged  under  Sir  £.  Sugden*s  Acts. 

when  not  brought  up  to  the  court        -        .        -  660 

when  discharged  for  not  entering  appearance  or 

proceeding  to  take  bill  pro  coff^euo          -        -  675 

in  what  cases  paid  out  of  the  suitors'  fund  -        -  673 

provided  for  under  Insolvent  Debtors'  Act  -        -  678 

under  serjeant-at-arms  or  messenger  .        -        -  626 

in  what  cases  to  be  paid  by  plaintiff  -        -        -  ib. 

Of  seijeant-at-arms   -------  627 

Of  sequestration        -------  650 

COSTS  (Security  for) : 

Where  plaintiff  is  out  of  the  jurisdiction     -        -        -  83-4 

Where  plaintiff  is  improperly  described  in  the  bill    -  463 

Dismissal  of  bill  in  case  of  neelect    -        -        -        -  33 

Order  for  extended  to  stay  all  proceedings        -  33,  n. 

Secus  according  to  ancient  practice   -        -        -        -  33 

When  plaintittresident  in  Ireland     -        -        -        -  34 

in  Scotland         -------  ib. 

When  plaintiff  in  Ireland,  resident  in  England         -  83 

SecuA  wnere  there  are  co-plaintiffs  resident  m  England,  34 

Secua  where  plaintiff  is  a  land  or  sea  officer  on  service,  34 
3  b4 
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COSTS  (Security  fory-^canHnued.  jmge. 

or  Ro  ambassador        ......  84 

or  other  person  on  public  service        -       •       -  ib. 

Where  jilaintifF  is  a  ^eer  of  the  reahn        •        -        -  ib. 

Exemption  from  liability  to^  must  appear  •       -       -  ib. 
Ordered  without  affidavit, 

where  absence  appears  on  the  bill       -       -       -  ib. 

Ordered  upon  affidavit       ------  ib. 

where  absence  does  not  appear  on  bill         -        -  ib. 
Affidavit  on  application  foiv 

must  state  the  plaintiff  is  gone  abroad  to  reside  ib. 

Application  for,  when  made       .....  35 

W  here  plaintiff  is  resident  abroad  at  the  time  of  bill  filed,  84 
before  answer     ..-.---85 

or  application  for  time        -----  ib. 

where  plaintiff's  absence  appears  on  the  bill      -  ib. 

where  it  does  not  appear  on  the  bill   -       -       -  ib. 
too  late  if  a  step  be  taken  in  the  cause  after 
notice  --------ib. 

after  filing  answer  though  no  notice  at  the 

time  of  swearing   -----  ib. 

Where  plaintiff  goes  abroad  after  bill  filed        -        -  86 
application  for  must  be  made  as  soon  as  possible 

after  notice      ...---        -  ib. 

plaintiff  must  have  time  to  answer  affidavit        -  ib. 

plaintiff's  going  abroad  must  be  to  reside  -        -  ib. 

not  merely  to  arrange  his  affairs         .        .       -  ib. 

plaintiff  must  be  actually  gone    -        -        -        -  ib. 

mere  intention  not  sufficient       -        -        -        -  ib. 

MciM  where  in  confinement  preparatory  to  removal 

under  the  Alien  Act    .        -        -        -        -  ib. 

under  sentence  of  transportation  for  felony  -  87 

but  not  for  a  misdemeanor  -        -       -        -  ib. 

Ambassadors'  servants  liable  to  give  -        -        -        -  ib. 

Amount  of  security  required      .....  ib. 

under  new  orders        ......  ib. 

in  case  of  misdescription  of  plaintiff  ...  464 

not  to  be  increased      ---.--  87 

unless  plaintiff  asks  a  favour      -        -        -        -  ib. 

in  the  Exchequer        .....         38,  it. 

In  what  manner  nven       ----..  38 

in  case  defendant's  solicitor  objects  to  the  security  ib. 

Form  of  bond  for       -------  ib. 

Where  several  defendants          .....  88 

Money  allowed  to  be  deposited  in  lieu  of  -        -       -  ib. 
must  be  sufficient  to  answer  the  security  and  the 

costs  of  taking  it  out       -        .        -        -        .  ib. 
Where  defendant  becomes  baukrupty  his  assignee  en- 
titled to  fresh  security        -        -        -        -      89,  n. 

Not  required  because  plaintiff  is  poor        -       -       -  40 
Where  party  seeks  to  set  aside  a  aecree  under  1  W.  4, 

c.  86--.        --*..-  273 

COUNCIL  (King  in): 

May  issue  sequestration  into  colonies        •       •        -  620 
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COUNCIL,  PRIVY:  page. 

Has  original  jurisdiction  relating  to  boundaries  of  pro- 
vinces   --------.24 

Vide  BoTjifDARiES. 

COUNSEL: 

Assigned  to  persons  suing  Infarmi  pauperis     -       -      46 
For  person  informA  pauperis^ 

must  not  decline  to  act       -        •       .        .        •     it>. 
in  what  manner  to  make  motion         -        -       -      ib. 
Signature  of,  to  bill  •-.....    409 
Vide  Bill. 
COURT: 

In  what  courts  informations  may  be  brought     -        4,  5,  6 
Of  Bankruptcy, 

form  Of  plea  of  bankruptcy  since  the  establish- 
ment of  --------78 

COUNTERFEITING  SUBPOENA.    Vide  Subpcena. 

COVENANT.    Vide  Spboific  Perforhanob. 

COVENANTEE.    V8&  Parttbs. 

COVERTURE : 

The  effect  of,  at  law  and  in  equity    -       -  -    118 

Vide  Fbmb  Coybrt.    Husband. 

CREDITOR: 

Alien,  petitioning  to  come  in  and  prore,  must  giye 
security  for  costs    -------88 

As  to  suits  by  assigpiees  commenced  without  their 
consent  --------8o 

Suin^  on  behalf  of  himself  and  others,  must  so  de- 
scribe himself        -------    465 

By  specialty,  cannot  haye  satisfkction  out  of  real 
estate  unless  he  sues  on  behalf  of  himself  and 
others     ---------     ib. 

Joinder  of  with  simple  contract  creditors  in  suits  to 
marshal  assets        -.-.-..    830 

By  judgment,  cannot  haye  a  decree  by  himself  alone 
against  heir  of  conueor  for  a  sale  of  more  than  a 
moiety  of  the  estate        -.--..    465 
eecus,  where  more  judgment  creditors  than  one,     ib. 

Simple  contract,  joinder  of  with  specialty  in  suits  to 
marshfld  assets        --•-...    880 
Vide  Parties. 

CREDITORS  AND  LEGATEES.    Tide  Parties. 

CREW  OF  A  SHIP.    Vide  Parties. 

CRIMINAL  ACT: 

Plea  that  plaintiff's  title  is  deriyed  from  .       -  66 

CRIMINAL  CHARGE: 

Proceedings  in  contempt  against  prisoner  in  custody  for,  605 
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CROSS  BILL:  page- 

By  infant,  not  allowed  to  be  amended  after  dismissal,    245 
Service  of  aubp<Bna  upon  clerk  in  court  in  original 
suit  not  good  -,--•--    267 

but  where  defendant  is  abroad  court  will  suspend 
proceedings  in  original  cause  till  answer      -     ib. 
Not  requisite  to  entitle  defendant  to  a  decree  for 
specific  performance       ------    491 

Vide  Bill. 

CROWN.    Vide  Kino.   Isformation.  ATTORKaT*GBHBBAL. 

CRUELTY  OF  HUSBAND: 

Its  effect  upon  his  right  to  income  of  wife's  estate     -    190 
Vide  Fbmb  Cotbrt. 

DATE  OF  BILL 608 

DAY  TO  SHOW  CAUSE: 

Not  given  to  an  infant  plaintiff         -        -        .        .  100 

unless  under  peculiar  circumstances   -        -        -  ib. 

as  where  there  are  a  bill  and  cross  bill         -  ib. 

Meaning  of  term       -        -        -        •       <-       -        •  2s^ 

In  what  cases  taken  away  by  statutes        -        -        -  224 

in  suits  for  payment  of  debts  of  a  deceased 

person      --------ib. 

where  debts  existed  before  statute      -        -        -  ib. 
where  infant  is  devisee,  as  well  as  where  he  is 

heir          --------  ib. 

Vide  Infant. 

DAYS: 

Number  of^ithin  which  process  must  be  returnable, 
under  1  W.  4,  c.  86,  s.  16,  means  entire  days,    678  n.  (c) 
under  the  old  practice    ------     ib. 

DEAN: 

In  what  cases  a  suit  by,  should  be  revived  by  his 
successor        -...--•-29 

DEATH  OF  HUSBAND  OR  WIFE : 

Before  settlement  exeouted,  efflsot  of,  upon  survivof- 
ship,  where  no  children  -        .       -        -        -    147 

Vide  Fbmb  Covxbt. 

D£  BENE  ESSE : 

Plaintiff  cannot  be  examined  as  a  witness         -       -    ^ 
secuB,  a  defendant       ------     ib. 

DECREE : 

Where  binding  upon  an  infant  plaintiff   -  -  -  90 

For  a  partition,  where  infants  are  parties  -  -  iU 

Effect  of,  upon  wife's  tifkt  by  survivorship  •  -  158 

How  made  absolute  agamst  party  absconding  -  •  272 

WiU  not  bind  absent  parties      -----  990 

Parties  added  after,  by  amendment          -  -  -  392 
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Against  infants, 
taken  by  consent  will  bind  infants         -       -     103.  221 
though  made  without  i>reTiouB  reference        -    103 
but  usual  to  make  previous  reference      -     103.  221 
will  not  bind  in  cases  of  fraud  -       •        •     ib. 
Against  feme  covert.     Vide  Fbmb  Cotbrt. 
Upon  taking  bill  pro  confe$$o.     Vtde  Pro  CoKifBeso. 
Defendant  m  oontempt  to  a  sequestration  allowed  to 

put  in  answer  after         -        -        -        -        -        •    034 
Obedience  to^  by  prisoner^  how  enforced  -       -       .    677 

DEEDS: 

May  be  proved  vivA  voce  against  In&nt     -       -       -    241 
secus,  in  the  exchequer       -----     ib. 
Legal  effect  of,  should  be  stated  in  bills     ...    468 
In  what  cases  unnecessary  to  be  stated : 

where  conveyances  would  be  valid  at  common 

law 471 

tecusy  where  deed  necessary  to  give 
effect  to  the  transaction. 
Depositee  of.     Vide  Partibs. 

DEFENDANTS : 

Who  may  be  defendants    -       -       -        •       -  -173 

all  l>odies  politic  and  corporate  -       -       -  -    173 

all  other  persons  except  King  and  Queen  and 

heir-apparent  -       •       -       .       -       -  -     ib. 

DEMISE,  by  Parol  of  Tithes.    Vide  Partibs. 

DEMURRER: 

Because  plaintiff  is  a  bankrupt         ...       -      77 
Because  plaintiff  is  an  idiot  or  lunatic       -        -       -    115 
Will  not  lie  because  a  lunatic  is  plaintiff  in  a  suit 
to  avoid  his  own  acts       -----    116 

By  Attomey-eeneral : 

will  not  lie  to  discovery  where  a  plaintiff  is 
entitled  to  relief      ------    177 

For  want  of  parties    -------    384 

obviated  by  showing  a  fofficient  cause  for  the 

omission  -       -       -      .  -        "        "        *    ^p 

nnist  show  who  are  proper  parties       -        -        '     ??* 

not  by  name         ------     id. 

but  by  sufficient  description  "        "        '     JS^ 

order  to  amend  after  argument  of       -        *        "    ^ 

costs  of JP' 

amendment  of  bill  after      -        -        -        *     ^X^  ^i 
Because  some  of  the  plaintiffs  have  no  interest  -     3W.  4ui 
Because  will  is  proved  in  a  wrong  court    -        -        -    **^ 
is  not  proved  -        -        -        -        -    ^jJ^ 

Because  bill  not  signed  by  counsel     -         -        -        '    VZ, 
Because  sul^ect-matter  is  of  inadequate  value  -    *»^ 

For  multifariousness  ------ 
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DEMURRER— con/mt<tf(i.  paga 

For  want  of  certainty  in  a  bill  -----  481 

For  want  of  offer  in  bill  to  pay  what  is  due       -        -  497 

For  want  of  waiver  of  penalties  or  forfeiture    -        -  409 

will  not  lie  where  single  value  of  tithes  only  is 

sought 499 

nor  in  suits  by  executors  of  tithe-owners  -  ib. 

Because  bill  not  accompanied  by  affidavit         -       -  607 

cannot  be  put  in  art  temu  alter  plea  -       -       -  ib. 
To  amended  bill : 

because  facts  have  been  introduced  which  hare 

occurred  since  the  original  bill  filed        •        -  610 
same  benefit  may  be  reserved  by  answer    •       •  661 
Question  whether  demurrer  can  be  filed  after  attach- 
ment without  leave  of  Court          ....  057 
set  at  rest  by  new  orders         -       -        .        -  668 
Cannot  be  filed  after  twelve  days  from  appearance  •  ib. 
and  answer  cannot  be  put  in  by  party  in  con- 
tempt vrithout  leave        -       -      .  -       -       -  ib. 
if  put  in,  it  will  be  taken  off  the  file         -  ib. 
After  attachment,  with  proclamation  returned,  cannot 
be  filed  without  leave     ------  OOB 

DEPOSITEE : 

Of  deeds.     Fu2e  Partibs. 
Of  chattel.     Vide  Parties. 

DEPOSITIONS  IN  BANKRUPTCY: 

In  what  cases  conclusive  evidence  of  trading,  peti* 
tioning  creditors'  debt,  and  act  oC  bankruptcy        -      88 

Evidence  of  facts,  but  not  of  conclusions         -        -      89 

May  be  objected  to,  for  not  proving  the  conclusions 
derived  mm  them         ......     90 

Where  defective  facts  may  be  supplied  by  other 
evidence  ^--------ib. 

DEPUTY  SERJEANT  AT  ARMS       -       -       .       -    616 
Fid!?  Serjbaitt  AT  Arms.  - 

DESERTION  of  Wife  by  Husband : 

ltd  effect  upon  his  right  to  income  of  her  property  131. 188 
Vide  Pbmb  Covert. 

DEVISEES: 

Executory.     Vide  Parties. 

Of  bankrupt.    Vide  Parties. 

Of  mortgage  (specific  devisee.)    Vide  Parties. 

DIGNITY  OF  THE  COURT: 

Proceedings  where  subject-matter  of  suit  is  beneath,    431 
Vide  Bill. 
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DIRECTORS  of  Joint  Stock  Companiea :  pagpe. 

Of  suits  against,  by  individual  members    -       •       •     ao 

DISCOVERY: 

On  behalf  of  the  King 8 

From  aliens  of  the  places  of  their  birth       -        -     ib. 
May  be  obtained  from  individual  members  of  cor- 

4>oratipn  aggregate  -        -       -        -        -    187 

from  oMcers  of  corporations       -        -       -        -     ib. 

Bill  of: 

whether  attorney-general  can  be  compelled  to 
answer    --------    186 

may  be  filed  in  aid  of  a  new  defence  by  an  infant,    246 
whether  one  can  be  filed  against  a  bankrupt      -    260 
Whether  a  defendant  haying  no  interest  can  protect 

himself  from,  by  answer  -       -       -        .        .    897 

DISMISSAL  OF  BILL 12 

On  omission  to  give  security  for  costs       -        •       -  83 

By  a  plaintiff  informA  pauperit         -        -        -        -  46 

In  consequence  of  bankruptcy  of  plaintiff-        -        -  79 

proceeding  where  more  plaintiffs  than  one         -  ib. 
Not  decreed  on  the  ground  of  absence  of  proper  parties 

at  the  hearing        .--....  889 

Because  filed  without  authority        ....  404 
Vide  Motion  to  Dibmibs. 

DISMISSAL  OF  BILL  AND  INFORMATION: 

Retaining  information       -        -        -        -       •       -      88 

DISQUALIFICATIONS  FROM  SUING: 

Excommunication  no  disqualification        ...      60 

Popish  recusancy  no  disqualification  -       -       -     ib. 

Absolute, 

aUenage      ........50 

Vide  Alibn. 
outlawry     .--....        60.69 

attainder     ---.-..        60.68 
bankruptcy         •----.-60 

insolvency  --------     ib. 

Qualified, 

infancy        ------..ib, 

coverture    -        -        -        --        -        .        -ib. 

idiotey        --------     ib. 

lunacy        --------     ib. 

DISSENTERS  may  be  relators  in  informations  relating 

to  dissenting  chapels       -----      14 

DISSENTING  CHAPELS.    Vide  Chapbls. 

DISTRINGAS: 

To  compel  appearance  or  answer  by  corporation        -  lOO 

aUas  duMngoB   -------  ib. 

pbiries  diitrmgas         ---*---  ib! 
One  only  necessary  before  sequestration  to  enforce 

obedience  to  Older  or  decree  -        -        -       -  194 
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DIVORCE  A  MENSA  ET  THORO :  page. 

Will  not  prevent  tbe  effect  of  a  httaband's  releMe  166. 109 

DOORS : 

Breaking  of  outer, 

not  justifiable  under  nn  attachment     •       -       •    586 
or  attachment  with  proclamation         -       -    607 
Justifiable, 

under  commission  of  rebellion    •        -        -        -    613 
sequestration     ------    638 

by  seijeant-at-arms.     Vide  Sbbjbant-aivahms. 

DRAWER  OF  BILL  OF  EXCHANGE.     Vide  Parties. 

DUE  DILIGENCE  must  be  used  by  prochein  amy  to 

learn  the  facts  of  the  case  -        •        •        *        -    111 

DUCHY  OF  CORNWALL: 

Informations  relating  to  lands  in,  commenced  by  at- 
torney-general to  the  prince    -        -       -        -  621 
where  no  prince  of  Wales  -----  lb. 
where  prince  of  Wales  is  under  age   -        -        -  ib. 
abate  by  death  of  the  prince       -       -        -        -  ib. 

DUKE  OF  CORNWALL  : 

Sues  by  his  attorney-general     -----      21 
Must  be  sued  by  his  attorney-general       -       -       .    186 

DURHAM : 

Attorney-general  of  the  county  palatine  of        -       .       5 
Of  attachments  into  county  palatine         -        .       .    577 

EAST  INDIA  COMPANY : 

May  be  made  parties  to  a  suit  to  restrain  the  transfer 

of  stock  and  the  payment  of  dividends        -       -    197 
Vide  Baak  of  Enoulkd. 

ECCLESIASTICAL  COURTS: 

Proceedings  in,  by  husband  alone^  for  a  legacy  to  his 
wife>  reskvined      -------120 

ELECTION : 

King  may  elect  to  sue  either  at  law  or  in  equity        •      .  8 
By  widow : 

necessary  parties  in  suits  to  compel    ...    379 
Declaration  that  defendant  has  elected,  not  granted 
imder  prayer  that  he  may  elect      -       -       -        .    490 

ELY: 

Attorney-general  of  -       -       -  •       -       .       5 
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ENGLAND:  psge. 

Decree  by  court  in,  enfbrced  in  Ireland    -  -     84 

ENGLISH  BILL,  what 1 

Vide  Bill. 

ENROLLMENT  of  appointment  of  anignees  not  neoes- 

aar^  nnder  1  &  2  Will.  4,  o.  06        ...      74 
Of  bargain  and  sale  not  necesflary  to  be  aTerred  in 

biU 471 

ERROA: 

What  will  be  error  in  a  decree  agaamst  an  infant       -  2*22 

In  decree  will  not  alFect  purchaser  under  it      -        -  228 

How  shown  a  cause  against  a  decree  against  an  infant,  245 

may  be  by  original  bill        -        -        -        -       -  ib. 

Bill  for  relief  on  the  ground  of.  certainty  required  in,  486 

In  order,  not  waived  by  compliance          ...  667 

ESCAPE  of  prisoner  after  arrest  by  messenger,  serjeant- 
at-arms  must  be  sent       -        -        -        -        -    617 
Defendant  who  has  escaped  after  arrest  maybe  taken 

on  a  Sunday    ---.-.-    685 

ESCAPE  WARRANT ib. 

ESCHEAT, 

Persons  entitled  to.     Vide  Parties. 

EVIDENCE: 

Against  an  infant,  what  necessary     ....    238 

cannot  be  read  if  taken  before  be  was  made  a 
Jjarty       -'-        -        -        -        -        -        -ib. 

deeds  and  exhibits  may  be  proved  against  infant 
vivA  voce  --------      ib. 

secus,  in  the  exchequer         ....     ib. 

Vide  Iitfaht. 
In  what  cases  bilk  pro-canfeeso  may  be  read  as. 
Vide  Pro  coifVBaao. 

EXAMINATION: 

upon  interrogatoriea  after  tMrd  insufficient 

anawer 661 

Pro  intereue  euo. 

Vide  IvrmoBgE  sue.     Sbqix]E8T«atiok. 

Of  feme  coyert, 

how  taken  abroad       ..-.--  121 

in  court       .---.--  ib. 

by  commission     -        -        -        -        -        -  lb. 

will  not  give  validity  to  an  assignment  of  her  re- 
versionary chose  in  action        ...        -  165 
By  corporation,  to  interrogatories : 

how  enforced       .-.--•-  1^4 

mtfst  be  under  common  seal       ...       *  ih. 
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EXCEPTIONS :  page. 

For  scandal  or  i^npeTtinence      .       •       •       •        .  456 

one  exception  cannot  be  partially  allowed  -        -  457 

to  master's  certificate  upon         .       .       •        •  45S 

For  insufiiciency : 

will  not  lie  to  infant's  answer     -       -        -        -  236 

waived  by  amending  bill  pending  exceptions     -  680 
secus,  where  it  is  merely  by  adding  a  de- 
fendant    ......-631 

cannot  be  taken  to  answer  to  original  bill  after 

amendment     -------  ib. 

unless  by  special  leave         .       •       .       .  ib. 

leave  to  amend  granted  on  exce]^tion  allowed     -  528 

or  submitted  to     -        -  529 

but  not  pending  exceptions  -      ."       "       *  ^ 

unless  upon  special  application     -       -  ib. 

To  master's  report : 

upon  scandal  or  impertinence  within  what  time 

to  be  taken 458 

do  not  lie  to  report  upon  examination  pro  tf»- 

teresse  8U0        -------  649 

EXCHEQUER,  Court  o^ 

Proper  in  cases  of  informations  relating  to  lands  and 

revenues  of  the  Crown     -----       4 
In  Ireland  and  England^ 

reciprocal  powers  given  to  -       -       -       -       -    283 

EXECUTION  of  awillof  land  need  not  be  averred  in  abill,   473 
although  usual  to  aver  it  -----       -    474 

EXECUTORS  AND  ADMINISTRATORS: 

Caimot  sue  in /ormi /Nwpem     -----      42 

unless  where  the  character  of  legatee  is  mixed 
with  that  of  executor      -       -       -       --       -     ib. 

Vide  Pahtibs. 

EXECUTOR: 
Abroad: 

Special  administration  may  be  granted  under 

28  Geo.  &c.  87 295 

stock  may  be  transferred  to  accountant-general 
under  28  Geo.  8,  c.  87     -       -       -       -       -     ib. 

receiver  may  be  appointed  -----     ib. 

coming  within  the  jurisdiction  •       -       -       -     ib. 
In&nty  special  administration  under  28  G^.  8,  c.  87,     896 

Vide  Administration  (Special).    Pabtiss. 
Filing  billy  must  state  that  he  has  proved  the  will    -    416 
in  the  proper  court     ------     ib. 

but  need  not  state  in  what  court        -       -       -     ib. 
if  he  states  a  wrong  court  bill  liable  to  demurrer     ib. 
Vide  Pbobatb. 
May  file  a  bill  before  probate    -----    490 

but  must  prove  before  hearing    -       -       -       -     ib. 

defendant  may  plead  that  plamtiff  has  not  proved     ib. 
Defendant,  not  necessary  to  show  in  bill  that  ne  has 
proved  ---------421 
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Plaintiff  need  not  describe  himself  as  such  in  the  com- 
mencement of  bill  ---....    404 
Dnrante  rmnore  eetate.     Vide  Parties. 
Of  a  deceased  executor.     Vide  Parties. 
Of  mortgagee.     Fu2e  Parties. 

EXECUTORY  LIMITATIONS  AND  DEVISES, 
Persons  entitled  under.     Vide  Parties. 

EXHIBITS  may  be  proved  vivA  voce  against  an  infant   -    241 
Seem  in  the  Exchequer     -----        .     ib. 

EXIGENT,  what  things  forfeited  upon  -        -        -        -      06 
Vide  Outlawry. 

FACTOR: 

Service  of  subpoena  upon  ---...    268 
Employm^it  of,  will  not  destroy  privity  -        -        -    43$ 
Vide  Parties. 

FACTS: 

In  what  manner  stated  in  a  bill         -        .        .        .    4^5 

FALSE  AVERMENT  in  pleadings  not  noticed     -        -      2a 

FALSE  REPRESENTATIONS  to  induce  marriage, 

Effect  of,  upon  husband's  right  to  income  of  wife's 
property 132 

FATHER-IN-LAW,  of  Infant, 

Service  of  subpoena  upon  -----.    229 

FEES : 

Not  taken  of  a  person  in/omiA  Daupem   -        -        -      45 
except  for  writing  and  copying  -        -        -        -     ib. 

FEES  OF  OFFICE,  Suits  for.     Vide  Parties. 
FEE,  Seisin  in : 

How  alleged  in  a  bill  -  467 

FELONY: 

Plaintiff  under -sentence  of  transportation  must  give 

security  for  costs        -        -       -        -        -        -      87 

Bills  cannot  be  taken  pro  confesso  against  prisoners 

in  custody  for  ---...    59^ 

8ecu8  prisoner  in  custody  for  misdemeanor  -    596 

Vide  Attainder. 

FEME  COVERT : 

Effect  of  coverture  at  common  law    -        -        -       -    118 

in  equity 119 

8c 
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Husband  of,  entitled  to  rents  and  profits  of  her  real 

estate,  and  to  interest  of  her  personal  estate   »  190 

even  though  he  declines  to  make  a  settlement    -  ib. 

secus  where  husband  misconducts  himself           •  ib. 

or  deserts  his  wife        ------  131 

or  by  his  cruelty  obliges  her  to  lire  apart  -        -  ib. 
unless  income  is  by  articles  given  to  husband,  iK 
where  husband  had  nusconduct^  himself,  divi- 
dends of  her  property  decreed  to  belong  to  her 

representative          -        -        •        -        -        -  ib. 
Chattels  real  of: 

go  upon  her  death  to  her  husband  -        -        -  107 
though  settled  to  her  separate  use  by  a  first 

husband       -------  108 

no  difference  between  a  term  in  trust  for  a 
feme  covert  and  a  term  in  trust  to  raise 

money  for  her  *    -        -        -        -        *        -  ib, 

or  bet\yeen  mortgage  in  fee  or  for  a  term        -  ib. 
8ecu8  where   term   or  other  chattel  real  has 

been  assigned  by  husband  for  benefit  of  his  wife  160 

Cannot  bring  action  at  law        -        -        -        -        -  118 

sectu  where  husband  is  dvUiter  mortmu      -        -  ib. 

Rules  of  law  as  to,  followed  in  equity        -        -        •  119 

Cannot  sue  without  her  husband        -        -        -        •  ib. 

unless  under  particular  circumstances         -        -  ib. 

Distinction  at  law  between  her  clioses  in  action 

accruing  before  and  after  marriage         -        -  ib. 

does  not  apply  in  equity     -----  120 

Must  be  party  to  a  suit  for  her  own  estate        »        -  ib. 
Money  belonging  to,  not  paid  out  of  court  without 

her  consent      -------  ib. 

Consent  of,  to  payment  of  her  money  to  her  husband. 

not  required  before  bill  filed       .        -        -        -  129 
8€cu8  wnere  suit  has  been  instituted    -        -        -  130 
Her  property  may  be  received  by  her  husband  with- 
out settlement,  where  no  suit  depending         -  129 
Trustee  of  her  property, 

in  what  cases  ne  may  pay  to  husband         -        -  ib. 
in  what  not         -------lao 

Right  by  survivorship, 

to  her  choses  in  action        -        -        -        -        -  128 

a  legal  right         ------  ib. 

secus  her  right  to  a  settlement     -        -       -  ib. 

defeated -155 

by  payment  into  court  -       -       -       -  ib. 

in  lunacy        -----  156 

secus  when  paid  to  joint  account    -  157 

by  receipt  of  whole  by  husband   -        -  ib. 

or  by  person  authorized  by  him             -  ib. 

by  an  award  of  payment  to  husband     *  iU 
by  judgment  at  law  where  wife  not  a 

party          ------  ib, 

secus  where  wife  is  a  party    -        -        -  ib. 
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Right  by  survWorship — In  choses^  &c. — continuedU 

by  decree  or  order  for  payment  to  hus- 
band   -        -        -        .  '     -      -        -     168 
teats  by  decree  for  payment  to  husband 
and  wife     ------      ib. 

by  banlcruptcy  of  husband    -        -        -        -    162 

secus  her  right  to  a  settlement, 
or  to  maintenance, 
by  hiisband's  assignment      -        -        -        •ISO 
where  capable  of  immediate  reduction 
'  into  possession   -        -        -        -        -     ib. 

secus  wnere  it  is  in  reversion  or  contin- 
gency       ------     ib. 

no  difference  between  legal  and  equitable 
choses  in  action  -        -        -        -     ib. 

or  between  assignment  for  consider- 
ation and  assignment  by  act  of  law, 
or  without  consideration        -       -     ib. 
Not  defeated : 

by  merely  bringing  an  action       -       -       -    166 
filing  a  Dill  -        -        -        -      ib. 

unless  judgment  or  decree     -        -        -*     ib. 
by  mere  appropriation  -        -        -        -      ib. 

by  transfer  to  trustees  -----    166 

by  giving  wife  a  promissory  note  -        -     ib. 

by  receipt  of  part  bv  husband      -        -        -     ib. 
by  proot  of  debt  in  bankruptcy    -        -        -     167 
by  reference  to  approve  a  settlement  not 

executed    -        -        -        -        -        -147 

secui  where  there  are  children       -        -     ib. 
by  liusband's  assignment  where  incapable  of 

immediate  reduction  into  possession         -    161 
in  which  case  assignment  for  a  valuable  con- 
sideration is  a  bar     -----     ib. 

secus  where  not  for  a  valuable  consideration,    162 
or  by  act  of  law        -----      ib. 

Effect  of  release  by  husband       -        -        i        -    165 

where  wife's  right  is  in  contingency    -        -    166 

In  chattels  real  --------    167 

may  be  defeated^ 

by  assignment  of  husband    -        -       -        -     ib. 

no  distinction  between  legal  and  equitable 
chattels     -       -       -        -        -        -        -     ib. 

or  between  a  trust  of  a  term  and  a  term  itself     ib. 
by  husband's  agreement  to  assign        -       -    170 
by  underlease  by  husband    -       -       -       -     ib. 

pro  Umto       ------     ib. 

by  assignment  upon  conditioii  and  entry  for 
breach      ...       -        -        -        -     ib. 

whether  voluntary  or  for  consideration        -    171 
where  breach  cannot  take  place  in  his  life- 
time        -------    170 

secus  where  it  can         -----     ib. 

3  c  2 
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Teal — continued.  P&^* 

In  rents  reserved  upon  underlease  of  wife's  term  171 

where  reservea  to  husband  -        -        •        -  ib. 

to  husband  and  wife  jointly  ...  172 

Right  to  a  settlement         -        -        -        -        -        -  128 

distinct  from  right  by  survivorship    -        -        -  ib. 

not  of  modem  adoption       -        -        -        -        -  ib. 

not  prejudiced  by  nusband  joining  in  the  suit    -  160 

or  m  defence         ------  ib. 

effect  of  previous  settlement  upon       ...  143 

does  not  attach  upon  a  life  interest     •        -        -  ib. 

unless  husband  fails  in  supporting  her         -  144 

is  for  the  benefit  of  her  children          -        -        -  ib. 

but  does  not  survive  to  them       -        -        -        -  146 

unless  there  has  been  a  contract  or  order  for 

a  settlement  in  wife's  life  time          -        -  ib. 

attaches  upon  filing  the  bill        -        -        -        -  146 

may  be  waived  at  any  time  before  the  execution 

of  settlement    ------  ib. 

secus  where  there  has  been  an  actual  con- 
tract by  husband       -        -        -        -        •  ib. 

forfeited  by  her  adultery    ...        -        -  148 
secus  where  she  was  a  ward  of  court  and  had 

married  clandestinely       -        -        -        -  ib. 

not  defeated  by  assiniment  by  husband     -     136. 163 

even  though  wife  concurs     -        -        -       -  ib. 

upon  examination  in  court    -        -        -  164 

unless  property  is  assignable  at  law     -        -  136 

by  bauKruptcy  of  husband  -        -        -        -  137 

by  assi^ment  of  husband  to  a  particular 

assignee         --.---  ib. 
does  not  extend  to  the  whole  fund      -       -       -  140 
except  in  the  case  of  a  clandestine  marriage,  143 
order  for  reference  to  approve  a  settlement        -  148 
where  there  has  been  a  prior  settlement      -  149 
Right  to  maintenance  out  of  her  own  property          •  131 
where  by  articles  it  belongs  to  husband      -        -  ib. 
but  never  where  it  is  given  to  husband  by  settle- 
ment executed         --.---  182 
not  defeated  by  trick  or  contrivance  -        -       -  ib. 
or  where  she  has  been  induced  to  marry  by 
false  representations  and  has  been  obliged 
to  separate        ------  ib. 

where  a  stranj^er  advances  money  to  a  woman 

entitled  to  maintenance      -        .       .        .  133 

court  will  order  it  to  be  repaid    -        -        -  ib. 
will  not  attach  where  she  leaves  her  husband 

without  sufficient  cause  -----  134 

even  though  he  refuse  to  make  a  settlement,  ib. 
where  being  an  officer  he  is  obliged  to  reside 

abroad      -------  ib. 

where  wife  is  guilty  of  misconduct      -        -  136 

has  committed  adultery     -        -  ib. 
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FEME  COVERT— Right  to  maintenance — continued.      page, 
attaches  upon  bankruptcy  or  insolvency  of 
husband    -------    135 

but  not  against  a  purchaser  of  wife's  Ufe 
interest  while  her  husband  main- 
tains her     186 

unless  there  has  been  a  previous 
failure  to  support  her  -       -        -     ib. 

Consent  in  court, 

will  not  g^ve  effect  to  an  assigpiment  of  her  re- 
versionary chose  in  action       -        -        -       -    164 

will  not  autnorize  transfer  to  her  husband  of  pro- 
perty settled  in  trust  for  her  in  case  of  her  sur- 
viving   --------    166 

can  only  be  taken  where  the  right  to  the  money 
is  immediate   -------    124 

and  not  where  it  is  in  remainder  or  reversion    -    125 
unless  where  there  is  a  power  of  appointment  or 

under  tenant  in  tail,  Act  7  Geo.  4,  c.  45  -  ib« 
cannot  be  taken  where  wife  is  an  infant  -  -  127 
nor  till  the  whole  amount  is  ascertained  -  -  123 
effect  of  the  marriage  of  a  woman  after  money 

reported  due  to  her  .  -  •  -  .  ib. 
Not  required, 

where  money  is  settled  to  her  separate  use  -  126 
unless  in  transactions  with  her  husband  -  127 
where  she  is  the  subject  of  a  foreign  state  -  ib. 
where  it  has  been  given  before  a  competent 

•         tribunal 122 

where  she  has  joined  in  levying  a  fine  -     ib. 

where  the  funa  is  under  200  /.,  or  produces 
less  than  10  /.  per  annum         -        -        -    123 

How  taken, 

where  she  is  resident  in  town      -        -        -  121 
in  the  country       -        -        -        -        •  ib. 
commission  to  take,  how  executed,  ib. 
where  wife  is  abroad    -----  ib* 
afiidavit  that  there  is  no  settlement     -        -  122 
After  consent,  money  will  be  paid  to  husband     -  124 
unless  there  are  circumstances  of  fraud        -  ib. 
Consequence  of  her  refusing  to  consent  to  a  pay- 
ment to  her  husband       -----  128 

Suits  on  behalf  of, 

in  what  cases  they  may  be  brought    -        -        •  149 

against  her  husband    -        -        -        -        -  150 

but  not  without  her  authority       -     151.  404 

proceeding  where  it  has  been  done        -  150 

husband  must  be  party  to  -        -        -        -        -  ib* 

McuB  where  there  has  been  a  fictitious 

marriaee    ------  338 

joinder  of  husbanain,  will  not  prejudice  her  right 

to  a  settlement        ------  150 
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for  separate  estate  ought  to  be  in  her  own  name, 

by  her  prochein  anof         ...        -        -  161 
joinder  ol  husband  is  an  admission,  of  her  right 

to  a  separate  estate         -----  ib. 
where  husband  does  not  join  as  co-plaintiff,  must 

be  by  her  prochein  amy    -        -        -        -  '     -  ib. 
Prochein  amy^ 

need  not  be  a  relative  -        -       -        -        -  162 
must  be  a  person  of  substance      •        -       40. 152 

9ecui^  the  prochein  amu  of  an  in&nt       -  ib. 

in  what  cases  ne  may  be  cnanged         -        «  ib. 

death  of,  pending  8uit|  effect  of  -        -        -  ib. 
Abatement  of: 

effect  of  death  of  husband,  pending  suit      -  153 

of  wife 164 

effect  of  death  of  husband  after  wife    -       -  ib. 
Suits  aeainst : 

will  not  lie  for  a  specific  performance  of  an  agree- 
ment by  her  husband      -        -       -       -       -  216 

cannot  be  brought  without  her  husband     -     173.  205 

unless  husband  be  an  exile  -       -       -       -  ib. 

or  has  abjured  the  realm       -        •        •  ib. 

or  is  an  alien  enemy      -       -        -        -  ib. 

or  unless  husband  files  a  bill  against  her      •  ib. 
cannot  be  made  a  defendant  for  the  mere  purpose 

of  discovering  her  husband's  Touchers      -  212 
semble  she  may  where  called  upon  to  deliyer 
them  up-        -        -        •        •        ^-ib. 
whether  she  can  be  made  party  to  a  suit  against 

husband  as  his  agent      -----  396 

concerning  her  separate  estate,  trustees  must  be 

parties     --------  215 

SubpGBua  against, 

usually  included  in  the  same  with  her  husband,  216 

service  on  husband  good     •        -        -        -        -  217 

on  wife,  in  what  cases  good  -       -        -       ib.  663 

where  suit  relates  to  her  separate  estate      -  464 
Process  aeainst, 

must  De  awarded  against  husband  and  wife        -  217 

unless  after  an  order  to  answer  separately  -        -  ib. 
but  will  be  stayed  against  husband  wnere  she 

makes  default  -        ------  209 

separate  process,   in  what  cases  it  may  issue 

against  her  without  her  husband      -       -  ib. 

where  her  separate  property  is  concerned    -  ib. 

if  husband  is  abroad      -       -       -        -  ib. 

Mctu  where  he  is  in  this  country  -        -  206 
or  a  prisoner  in  the  King's  Bench  -  ib. 
where  separate  property  is  not  concerned    « 
if  she  appears  and  prays  to  put  in  sepa- 
rate answer        -       .        .       -    206.  211 
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FrocesB—continned.  ,    «  .   , 

where  the  act  complained  of,  is  her  own 

tartiaiufkct 207 

and  she  is  not  under  the  control  of 
her  husband        "       ."        "        "    ^® 
where  she  refuses  to  join  in  her  hus- 
band's defence  -----    209 
where  she  lives  separately  from  him      -     ib. 
cannot  be  issued  against  her  alone  without  order,     679 

Appearance  for, 

must  be  entered  by  husband        .        -        -       -    217 

Answer : 

joint  answer  by  husband  and  wife, 

may  be  read  against  them  in  matters  relating 

to  personal  estate     -      '-        -        -      ^-    214 
but  not  where  suit  relates  to  wife's  inherit- 
ance -------     ib. 

not  bound  to  join  in  her  husband's  answer 
against  her  conscience      -        -        -        -    210 

if  husband  insists  upon  her  answering  against 
her  conscience,  it  will  be  a  contempt       -     ib. 
Separate  answer  by, 

on  husband's  application      -        -        -       -    217 

on  her  own  application,  in  what  cases  -    210  • 

where  she  denies  the  coverture      -        -     ib. 

where  the  husband  is  plaintiff       -       -     ib. 

should  have  an  order  to  warrant  it       •        -     ib. 

without  order  may  be  taken  off  the  file        -     ib. 

but  not  at  the  instance  of  wife  or  her 

executors  ------    211 

must  be  full ,       -     ib. 

but  need  not  expose  her  to  forfeiture,     ib. 

or  her  husband  to  a  charge  of  felony,    212 

cannot  be  read  asainst  her  husband     -        -     ib. 

secus  where  tneyhad  both  concealed  the 

marriage  and  treated  wife  as  sole      -    213 

may  be  read  against  herself  -        -        -     ib. 

to  establish  a  will  where  she  is  heir  at  law  -     ib. 

Separate  plea  or  answer  by  husband, 

where  allowed     ------    QOQ 

where  wife  absconds    -        -        -        -        •     ib. 

ought  to  have  an  order  to  warrant  it    -        -     ib. 
cannot  be  read  against  wife         -       -        -    214 
Pro  confesso, 

bill  against  husband  and  wife  may  be  tsikenpro 

eonfeseo  for  want  of  a  joint  answer    -        -    200 
unless  Uiere  i»  an  order  to  warrant  a  separate 
answer      -------     ib. 

Decree  against, 

for  a  sale  of  her  estate  is  valid    -        -        -        -    216 
may  be  made  in  foreclosure  suit  -        -        -     ib. 

3c4 
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Decree  against — continued, 

but  cannot  be  made  where  her  inheritance  is 

concerned  unless  her  husband  has  answered   -    215 
setnble  there  may  be  a  decree  against  husband 
pro  confesso      -------     ib. 

cannot  be  made  against  her  personally        -        -     ib. 
cannot  be  taken  m  execution  upon  a  decree  for 

costs -    216 

Abatement  of  suits  against         .        -        .        .        •    217 
does  not  take  place  on  death  of  husband     -        -     ib. 
unless  where  a  new  interest  arises  to  wife  -        -      ib. 
Supplemental  bill, 

necessary  where  new  interest  arises  to  wife  on 
death  of  husband     ------     ib. 

Appointees  of.     Vide  Parties. 

FEME  SOLE; 

Abatement  of  suit  by  marriage  of  feme  sole       -        -    153 
Vide  Abatbmbnt. 

FICTITIOUS  MARRIAGE: 

Husband  not  necessary  party  to  a  suit  by  wife  -        -    838 

FILING.     Vide  Bill 609 

No  pleading  of  record  before  filing    -        -        .        .    508 
No  office  copy  of  pleading  can  be  taken  before  -     ib. 

FLEET  PRISON : 

In  what  cases  a  prisoner  may  be  turned  over  to,  pro 

forma      --------    505 

Vide  Wardbn  of  thb  Fleet.    Prisoner. 

FORECLOSURE : 

Against  married  women     -       -        -       -       -       -216 

Against  infants          -------  226 

in  cases  of  copyholds  ------  ib. 

day  to  show  cause  always  given  in  decree  -        -  ib. 

also  in  order  to  make  decree  absolute  -       -  ib. 

what  cause  may  be  shown    -       -        -  ib. 
Vide  Infants. 

in  what  cases  a  sale  may  be  decreed  instead       -  227 
Necessary  parties  to  suits  for.     Vide  Parties. 
Reference  under  7  Geo.  3,  c.  20, 

party  in  contempt  cannot  apply  for    -        -        -  666 

Costs  of  proTisional  assignee  in  suits  for   -        -        -  255 
Substituted  service  upon  person  named  in  deed  not 

good 266 

Not  decreed  under  prayer  for  general  relief      -        -  400 

FOREIGN   CORPORATIONS.     Vide  Cobporatiohs, 
(Foreign). 

FOREIGNER.     Vide  Alien. 
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FOREIGN  COUNTRY,  Law  of:  page. 

In  what  cases  to  be  proved        -----  83 

FOREIGN  STATES,  Goyernments  of: 

May  sue  in  courts  here      ------  21 

if  recognised  by  the  goremment  of  this  country,  2*2 

secua  where  not  recognised          -        -        -        -  ib. 

fact  of  recognition  judicially  noticed  -        -        -  23 

even  where  falsely  stated  in  the  bill    -        -  ib. 

Must  sue  in  a  proper  form         -       -        -        -       «  24 

Contracts  between  theeovemments  of  and  individuals 

not  enforced  unless  tne  state  has  been  recognised  ib.  (n.) 
Where  old  soTemment  dissolved  and  new  one  not 
recogpiised   by  this  country  attorney-general    is 
a  necessary  party  to  a  suit  respecting  its  pro- 
perty        180 

FORFEITURE,  Waiver  of.    Vide  Bill  (Prayer.) 

Demurrer  for  want  of       ------  490 

Of  property.    Fuie  Attainder. 

FORMA  PAUPERIS : 

Of  suing  in 41 

athtw         -------       -ib.42 

in  equity     --------  ib. 

Who  may  sue  in        -       --      -        -        -       -       -  ib. 

bankrupt  may  petition  in^  -       -       -       -       -  ib. 

party  may  be  examined  pro  interesH  suo  in         -  ib. 
Who  may  not  sue  in : 

executors  or  administrators         •        -       -        -  ib. 

unless  they  sustain  a  mixed  character          -  ib. 

prochem  amu         -        -        -        -        •        •  ib. 

At  what  time  plaintiff  may  be  admitted  in        -         ib.  49 
after  commencement  of  suit,  no  costs  up  to  ad* 
mission    --------42 

after  dismissal  of  former  suit  for  same  matter    -  43 
unless  second  suit  vexatious         -       -       -  ib. 
bad  conduct  in  plaintiff  in  former  suit  no  ob- 
jection     -------  ib. 

Party  may  appeal  in         ------  ib. 

Consequences  of  vexatious  conduct   •       -       -       -  44 

whether  plaintiff  liable  to  other  punishment  for  ib. 

Petition  for  admission  to  sue  in         -        -       -       -  ib. 

Certificate  of  counsel         ------  ib. 

Affidavit ib. 

must  be  sworn  by  the  party  himself   -       -        -  ib. 
if  sworn  by  a  tnird  person  party  may  be  dis- 
paupered        -------  ib. 

Consequences  of  admission        -----  45 

assignment  of  counsel  and  six  clerk     -        -        -  ib, 

appointment  of  clerk  in  court  to  act  as  solicitor,  ib. 
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Counsel  and  attorney^ 

must  take  no  fees  of  pauper        ....  45 

except  for  copying        -----  ib. 

may  not  refuse  to  act  -----  ib. 
Motions  on  behalf  of  pauper, 

must  be  signed  by  six  clerk        -        -        -        -  ib. 

how  to  be  made  by  counsel  -  -  -  -  ib. 
Process  of  contempt  in  pauper  suits, 

how  sued  out  -        -        -        -        -        -46.  58 

Vide  PrOGBSS.      ATTACHMBIfT,  &c. 

Amendment  of  bill  in  pauper  suits, 

by  leaving  out  derenoants  -       '-        -        -        •  ib. 
after  Dill  filed,  pauper  must  pay  costs  if  de- 
fendants left  out         -        -        -        -  ib. 

Dismissal  of  bill,  at  the  suit  of  pauper       -        -        -  ib. 

whether  without  costs         -----  ib. 

Whether  person  suing  in  receiyes  costft     ...  47 
Costs  of  successful  pauper  in  the  discretion  of  th« 

court. 

Pauper  party  must  pay  costs  of  scandal    -        *        *  49 
Of  dispaupering ; 

for  vexatious  conduct         -        -        -        -        -  44 

for  making  contract  for  subsequent  remuneration,  45 
if  of  ability         -        ....        .        .        -.49 

if  in  possession  of  land  in  question     -       -        -  ib. 

if  guilty  of  improper  conduct      -       -       -       -  ib. 

of  yexatious  delays        .....  ib. 

of  making  improper  motions          -        -  ib. 

of  not  appearing  when  cause  called  on,  ib. 

of  moving  to  suppress  depositions  upon 

groundless  objections         -        -        -  ib. 

court  always  proceeds  tenderly  upon  such  points,  ib. 

Issue,  in  ^hat  cases  directed  in  pauper  cause    -        -  ib. 

Bill  retained  with  liberty  to  pauper  to  bring  an  action,  ib. 

Money  ordered  to  be  paid  to  pauper  to  enable  him  to 

go  to  trial  of  an  issue      «-----  ib. 

Prochein  €umf  cannot  sue  in       -        -        -        -        -  108 

Defendants  may  "be  permitted  to  deflend  in        -        -  256 

9ecu»  where  in  possession  of  property  in  dispute,  257 

FRAUD  AND  COLLUSION: 

How  to  be  shown  as  cause  against  a  decree  against 

an  infant         -----.-  244 
may  be  by  original  bill       -----  245 
In  what  cases  a  general  averment  of,  will  shut  out  de- 
murrer   ------^-  428 

FRENCH  OR  NORMAN  LANGUAGE, 

Formerly  used  in  pleadings  at  law    -       -       -        -  1 
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GENERAL  SAVING,  omitted  in  infimf  a  answer  -       -  237 

GOVERNMENTS  OF  FOREIGN  STATES. 

Vide  Foreign  States. 

GOVERNORS  OF  PROVINCES,  Suits  by          .        .  24 

GRANT  must  be  Btated  to  be  in  writing          -       -        -  475 

GRAI^TEE  OF  CROWN, 

May  sue  by  information  in  the  name  of  attorney-general,     7 

GRANTOR  OF  ANNUITY.— ricfc  Parties. 
GREAT  SESSIONS.    Vide  Chester  and  Wales. 

GUARDIAN  OF  AN  INFANT: 

May  lue  as  his  next  friend        •       ....  05 
Committee  of  idiot  or  lunatic  must  be  appointed  by 

to  defend         -        -       *        -        ---        -210 
Vide  Infant. 

Of  persons  of  weak  intellect,  how  appointed      -       -  248 

HABEAS  CORPUS  (In  Process)  : 

Upon  return  oice^  corpus  to  attachment  -        •       -  691 

vian  causis  .-•-•-•.--  609 
if  first  writ  is  ciiin  oauds,  subsequent  writs  must 
befto       -       -        -       -       -       •        -       -ib. 

Mav  be  sued  out  by  defendant  -       •        -691.  690 

Old  practice  of  the  court  to  send  messenger  instead  of,  692 

Present  practice  of  the  Exchequer    -        -        -       -  ib. 

but  not  of  the  Court  of  Chancery         -        -        -  ib. 
Not  necessary  to  enable  plaintiff  to  enter  appearance 

for  defendant           ......  693 

Within  what  time  to  be  sued  out       ....  692 

if  defendant  not  brought  up  within  the  time  he 

must  be  discharged          -        -        .        •        .  693 

not  before  the  return  of  the  attachment      •        -  690 

Bectu  where  the  defendant  is  already  in  the  Fleet,  ib. 

or  in  the  King's  Bench  prison     -        -       -        -  ib. 

Cannot  be  obtained  without  an  order        -        -        -  ib. 

Order  for,  how  obtained    --....  ib. 

In  what  manner  prepared          .        -       -       -       .  ib. 

Serrice  of---------  697 

Execution  of     --------  ib. 

sheriff  must  bring  up  the  body  as  well  as  return 
the  writ  ---..-.-ib. 
What  is  a  sufficient  excuse  for  not  bringing  up  the 

body 698 

that  he  is  out  upon  bail      -----  ib. 

that  he  is  lanmadus     -        -        -        -        -  .      -  ib. 

or  dead     -------  ib. 
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Method  of  enforcing  obedience  to      -        -        -        -  698 

eUias  and  pluriea  habeas  corpus  discontinued         -  ib 

attachment  against  aheriflr-       -        -       -        -  ib. 

Return  to--  697 

that  prisoner  is  out  upon  bail      ....  698 

dead   ------  ib. 

languidtts     .        -        .        -        -  ib. 

proceeding  upon  --.---  ib. 

Proceedings  iipon  prisoner  being  brought  up    -        -  ib. 

where  defendant  is  poor     -        -         -        .        -  600 

where  defendant  is  an  idiot         -        -        -        -  ib. 

or  a  lunatic  ------  ib. 

of  turning  over  to  the  Fleet        -        -        -        -  ib. 

Where  defendant  is  under  criminalprocest       .        -  605 

he  must  be  turned  oyer  to  the  Fleet  pro  forma   -     ib. 

and  thence  remanded  to  his  original  prison         -  ib. 

from  which  he  must  be  brought  by  second  habeas 

corpus     --------  596 

rule  applies  only  to  cases  of  misdemeanors         -  ib. 
For  the  purpose  of  taking  bill  pro  confessOf 

must  be  after  defendant  has  been  committed  or 

remanded  to  the  Fleet     .       .        -       -       .  691 
requisites  to  be  attended  to  in  return  of     -       -  693 
must  not  be  less  than  28  days  from  commit- 
tal to  the  Fleet        ib. 

nor  more  than  two  months  from  original 

committal  on  the  process  -       -  '     -       -     ib. 

but  must  be  within  six  weeks  from  the  end 

of.  the  two  months     -       -       •       -        -     ib. 

Alias,  1  discontinued  in  process        -       .        -  597 

Pluries,         >  for  the  purpose  of  taking  bill 

AUasplunesJ  pro  confesso      -       -       •  689 

Costs 600 

HALF  PAY  cannot  be  sequestrated       ....    688 

H^C  VERBA: 

In  what  cases  instruments  should  be  entered  in  -    469 

where  a  question  turns  upon  particular  words  -     ib. 

in  a  will       ------  -ib. 

or  other  informal  instrument        -       -  •     ib. 

HEAD  OF  CORPORATION.    Vide  CoBPOBATioirs. 

HEARING: 

Leaye  to  amend  at,  by  adding  parties.    Vide  Ambndkeht. 
Parties.  • 
will  not  authorize  the  introduction  of  new  plaintiff,  992 
Upon  bill  and  answer, 

can  only  be  had  ag^ainst  defendant  added  after 
examination  of  witnesses  .        -        -        -    393 
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Of  party  absconding, 

must  be  served  witb  decree         -        .        -        -    272 
In  what  cases  plaintiff  must  show  how  he  is  heir  in 

hisbiU 422 

Vide  Bill. 

HEIR  AT  LAW, 

Will  established  against  infant  without  day  to  show 

cause 236 

Of  grantor.     Vide  Pa  rtibs. 

Enquiry  for,  where  directed     -        -        -        -        -    864 
Vide  Parties. 

HONOUR: 

Attestation  of  to  answer  of  a  peer     ....    486 

HOSTILITY,  PERSONAL: 

Allegation  of,  where  scandalous         ....    453 

HUSBAND : 

Effect  of  attainder  of 118 

banishment  of    -------  ib. 

transportation  of        ------  ib. 

Where  he  is  an  alien  and  resides  abroad    -       -       -  ib. 

Vide  Fbmb  Covert. 

Necessarv  party  to  a  suit  by  his  wife        -        -        -  ib. 

After  wife's  consent,  money  to  be  paid  to  him  -        -  124 

unless  there  are  circumstances  of  fraud       -        -  ib. 
Deed  by  wife  in  favour  of,  cannot  be  established 

without  separate  examination          ...  127 
May  lay  hold  of  Ids  wife's  property  wherever  he  can 

find  it,  if  no  suit 129 

Misconduct  of,  effect  upon  his  right  to  the  income  of 

wife's  property 130,181 

Bankruptcy    ')^ff^^f^  ^p^Q  ^jg  ^gi^t  to  the  income  of 
Insolvency  of/    his  wife's  property  -        -        -     136.187 

Must  be  a  substantive  partjy  to  a  suit  bv  feme  covert,  150 

Cannot  be  a  prochein  amy  in  a  suit  by  nis  own  wife  -  ib. 
Wife's  right  to  a  settlement  not  prejudiced  by  his 

jpining  in  the  suit  ------  ib. 

Effect  of  joining  him  in  a  suit  for  wife's  separate 

estate      ..------  ib. 

an  admission  of  the  separate  estate    -        -        -  161 

In  what  cases  he  may  sue  his  wife    -        -        -        -  ib. 

Entitled  to  wife's  chjo^ee  in  action  by  survivorship     -  165 

Reduction  into  possession  by,  what   -        -        -        -  ib. 

His  interest  in  wife's  chattels  real     -        -        -        -  167 

Must  be  a  co-defendant  with  wife     -        -        -        -  173 

May  make  his  wife  a  defendant  in  respect  of  her  se- 
parate estate  -------  205 

but  not  to  discover  his  own  estate       -        -        -  ib. 
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Bill  may  be  taken  pro  confesio  against  him  for  want 

of  a  joint  answer  by  himself  and  wife,  though 

he  has  answered  separately     •        •        &        •  209 

unless  there  h  an  order  for  a  separate  answer     -  ib. 

Separate  answer  b v  -        -        -        -        -        -        -  ib. 

where  wife  renises  to  join  -        -        -        -        -  210 

where  wife  not  under  nis  control        -        -        -  208 

must  have  an  order  to  warrant  it  -        -      -  209 
Insisting  upon  wife*8  joining  in  his  answer  against 

her  conscience,  guilty  of  a  contempt       •        -  210 
Where  there  has  been  a  fictitious  marriage,  not  a  ne- 
cessary party  to  a  suit  by  wife         ...  338 
Answer  by,  without  wife,  no  answer          -        .        .  eS4 
will  not  prevent  bill  being  tak«n  pro  confesio     -  ib. 
Of  unsotind  mind, 

dividends  of  wife's  estate  paid  to  her         -        •  123 

HUSBAND  AND  WIFE, 

How  considered  at  law  and  in  equity        -        -        -    118 

IDIOTS  AND  LUNATICS: 

Informations  on  behalf  of          •        -        -        -        -  7, 8 

Must  sue  by  their  committees  -----  8 

Suits  on  their  behalf  -               -        -        -        -        -  118 

Lunatics  necessary  parties  to  a  suit  on  their  own  be- 
half        8.  116 

unless  it  be  to  avoid  their  own  acts    -        -        -  8 
$ecu$  in  the  case  of  idiots       .        -         .        -  9 
Committees  of,  necessary  parties  to  suits  on  their  be- 
half        -        -       -        -  ib. 

Cannot  be    made  defendants  without    their    com- 
mittees ---------  170 

Defend  by  their  committees      -        -        -        -        -  219 

who  must  be  parties    ------  ib. 

and  apply  to  be  appointed  guardians  -       -        •  ib. 

Method  or  putting  in  answer     -----  ib. 

Proceedings  where  no  committee,  or  his  interest  is 

adverse  ---------  220 

Proceeding  where  defendant  brought  up  by  habeat 

corpui  appears  tobe-        -       -        -       -       -  600 

IMBECILE  PEllSONS.    Fiife  Wbak  Mind. 

IMMATERIAL  PARTY: 

Demurrer  by--------    897 

Plea  by ib. 

Answer  of-        --------ib. 

whether  a  party  can  protect  himself  from  dis- 
covery by        -------     ib. 

IMMORALITY,  Particular  acts  of : 

Allegation  of,  in  what  cases  scandalous     -        .        -    454 
I  n  what  cases  they  may  be  proved  under  general  charge,     ib. 
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IMPERTINENCE,  what       - 464 

the  same  as  surplusa^  at  law     ....  466 

distinction  between  impertinence  and  prolixity,  ib. 
In  a  bill, 

not  a  good  ground  for  demurrer         -        .        -  466 

how  taken  advantage  of      -        -        -        -        -  ib. 

in  the  Exchequer  ....        457,  n. 

in  Chancery         ......  456 

under  the  old  practice  -        -        -       -  ib. 

the  new  orders       -       -        -       -  ib. 

exceptions  must  be  taken       -        -  ib. 
and  report  obtained  within  a  limited 

time    .-----  467 

master's  certificate  upon        -        -  ib. 

requires  no  confirmation         -        -  ib. 

may  be  excepted  to        -        -        -  468 

not  after  order  for  time         -        -        -  469 

how  expunged     --.----  468 

unaer  new  orders         -        -        -        -        -  ib. 

costs  of  reference        ------  ib. 

how  recovered     ---.--  460 
Not  impertinent  to  introduce  facts  stated  in  answer 

by  way  of  amendment    ------  618 

IMPROPRIATOR.    Vide  Parties. 

INCIDENTS : 

Of  the  certainty  required  in  alleging  them  in  a  bill,      478 

INCONSISTENT,  interests.    Vide  Joindbr  op  Plain- 
tiffs.   Partibs. 
Titles,  persons  claiming  under.     Vide  Parties. 

INCUMBRANCER, 

Vide  Prior  Inoumbranobr.    Parties. 

INDICTMENT, 

May  be  preferred  against  minister  fbr  refusing  to 
allow  tne  publication  of  an  order  under  1  W.  4, 
C.38 274 

INDIGENT  PERSONS, 

May  sue    ---------40 

May  be  iTTocA^  an^4  of  infants        -        -        -       -     ib. 

secus  of  married  women'     -----     ib. 

INDORSEE  OF  BILL  OF  EXCHANGE. 
Vide  Parties. 

INFANCY : 

Disqualification  arising  from     -----      0*2 
At  what  time  it  terminates        -----      03 
Vide  Infants. 
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May  obtain  an  order  to  be  examined  pro  interesae  ntOy  645 

Are  examined  pro  interesse  suo  by  guardian        -        -  ib. 

May  sue  in  Chanceiy         ------  ©3 

by  their  next  fnend    ------  04 

but  not  fDr  specific  performance          -        -        -  ib. 
May  dispute  the  adjudication  in  bankruptcy  without 
notice     -        -        -        -        --        -        -        -90 

Bound  by  a  decree  in  a  suit  on  their  behalf       -        -  96 

though  it  has  been  taken  by  consent  -        -        .  103 

unless  where  there  is  laches,  fraud  or  collusion    -  90 

seats  in  suits  relating  to  their  inheritance  -        -  ib. 

where  any  discretionary  act  is  to  be  done   -        -  ib. 

practice  in  cases  of  partition        -        -        •        -  ib. 

Bound  by  deviations  in  practice  honhfide  assented  to,  102 
Bound  by  order  for  maintenance  without  previous 

reference        -        -        -        --        -        -        -  103 

Not  bound  by  admissions  of  &cts  in  a  ease        -        -  ib. 

Not  bound  by  mistakes  in  the  conduct  of  their  cause,  102 

or  in  the  form  of  the  bill     -----  ib. 

Bound  by  the  acts  of  their  guardians  ad  Uiem   -        -  221 

where  their  conduct  is  bonA/lde         -        -        -  ib. 
May  have  relief  they  are  entitled  to,though  not  prayed 

for  -        -        -        -        -        -        -        -        -  ib. 

or  insisted  upon           ------  ib. 

Petitions  on  behalf  of-        -        --        -        -  2 

Case  cannot  be  stated  on  behalf  of    -       -        -        -  288 

Suits  on  behalf  of, 

must  be  by  prodtein  amy    -        -        ...  94 

bill  filed  without  next  friend  dismissed        -  ib. 
leave  given  to  amend  by  adding  next 

friend         -        -        -        -        -        -  ib. 

of  striking  out  name  of  infant  plaintiff,  and 

making  nim  a  defendant         -        -        -        -  96 

reference  to  inquire  whether  suit  is  for  in&nfs 

benefit 05 

granted  of  course  where  there  are  two  or 

more  suits     -       -           -       -       -       -  ib. 

secus  where  only  one    -----  ib. 

not  granted  on  application  of  next  friend    -  97 

unless  made  in  another  suit  -        -        -  ib. 
master's  report  upon  such  reference  not  to  be 

excepted  to         -----  ib. 

but  may  be  objected  to  on  the  motion  to 

confirm      ------  98 

Prochein  amy  of, 

who  may  be  next  friend     -        -        -        -         94, 05 

his  guardian         -----        .  Jb. 

need  not  be  a  person  of  substance       -        .       -  40 

cannot  sue  in  jormA  pauperis       -        -        -  42 
proceedings  where  solicitor  uses  the  name  of 

prochein  amy  without  authority       -        -        -  98 
Vide  Prochein  Amy. 
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ameDdment  of  bill, 

order  for  at  the  hearing, 

where  improper  Bubmissions  have  been 

made  on  behalf  of    -        .        -       -    621 
where  an  infant  heir-at-law  has  been 
made  co-plaintiff       -        -        -        -     lb. 

decrees  in, 

are  binding  as  in  cases  of  adults  -        -       -      09 
in  cases  otlaches  or  collusion,  may  be  opened 
by  new  bill       ------     ib. 

day  to  ishow  cause  against, 

not  given  where  infant  is  plaintiff        -    100 
unless  under  peculiar  circumstances  in 
partition  cases  -----     ib. 

where  there  is  bill  and  cross-bill  ^  •     iU 
in  what  manner  an  infant  plaintiff 
shows  cause      .        .        -       .      101 
costs  of, 

in  suits  for  legacies, 

not  to  come  out  of  the  executor's  estate    111 ' 
but  must  be  paid  by  the  executor  pe> 

sonally -112 

Cross-bill  by, 

not  amended  after  dismissal       ...       -    246 
though  infant  allowed  to  put  in  a  new  defence  -     ib. 
Suits  affainst : 

intants  may  be  defendants  -----  220 
without  their  guardians  -  -  -  .  174 
but  guardian  must  conduct  their  defence  -  ib. 
not  usually  described  as  infants  in  bill,  ib.  930 
unless  question  turns  upon  their  infancy  -  ib. 
subpoena  against, 

where  infant  has  not  been  baptized,  &c. 

service  of 229.  668 

upon  father 229 

mother  -----     ib. 

father-in-law        -        -       -        -     ib. 

should  be  authorized  by  pre- 
vious order  -        -       -       -     ib. 

attachment  against     -.---.    290 
for  not  appearing  or  answering,  not  usually 
executed  -------     ib. 

but  messenger  sent        -        -        -       -     ib. 

infant  pays  not  costs  of       -        -        -        -     ib. 

guardian  dautemy 

how  appointed     ------     ib, 

wnere  infant  in  town    -        -        -       -    281 

in  the  country         -        -       -     ib. 
order  for  a  commission  to  appoint, 

how  drawn  up       -        -        -        -        -     ib. 

how  executed        -----    282 

guardian  need  i^ot  attend      -       -       -     ib. 
who  appointed,  where  no  one  will  undertake 

the  office 230 

3  D 
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Guardian  ad  Btem—^anHnued, 

a£t^appointmejityiiifazitca]Uiotb«keptInciutodyy  280 

duty  or 221.283 

mponsibility  of 221 

liable  to  the  costa  of  scandal  or  impertinenoe      -  ib. 

to  the  censure  of  the  court,  in  what  cases     -  ib. 

may  be  remoyed  for  misconduct         -       -       -  ib. 

inmts  bound  by  their  acts         -       -       -       -  ib. 

may  consent  to  eridence  being  taken  on  affidavit 
before  master  -.-----ib. 

may  waive  infant's  right  to  an  issue  -       -       -  ib. 

consent  to  a  decree  by  is  binding       -       -       *  ib. 

liable  to  costs  of  improper  defence      •       •       -  282 

of  scandal  or  impertinence    -       -  ib. 

Dafenoe, 

must  be  by  guardian  -----     220.  282 

if  without  guardian,  irregular     -       -       -       -  ib. 

Plea, 

must  he  on  oath  of  guardian       -       -       -       -  ib. 

uidlaas  oath  is  dispensed  with     -       -       -       -  ib. 

how  taken  without  oath     .....  233 

where  guardian  is  a  co-defendant      -  ih. 

-i\      where  guardian  is  in  London    -       •  ib. 

where  guardian  is  in  the  country      -  ib. 

Comodssion  to  take  plea  or  answer   ....  5284 

may  be  sued  out  without  previous  order,  ib. 
may  be  embraced  in  ^e  same  commis- 
sion aa  that  to  appoint  guardian  -       -  ib. 
how  executed          .....  ib. 

where  infant  is  ahroad    •       .       -       -  5236 

where  dispensed  with         .....  ib. 

where  infant  is  abroad^  and  father  not  inte- 
rested      ^       -.--.-  ib. 
where  guardian  has  heen  already  appointed 
in  an  original  cause  .....  ib. 

Answer, 

i»ust  be  on  oath  of  guardian      ....  282 

unless  oath  diBpensed  with          -       -        -        -  ib. 

how  taken  without  oath      .       .       .        -       •  288 

where  guardian  is  co-defendant        -  ib. 

is  in  London    -       -  Ib. 

in  the  country      -  ib. 

is  the  answer  of  the  guardian     ....  286 

infant  not  bound  by    -        -        -        -        -        -  ib. 

cannot  be  read  against        -                .        -        -  ib. 

exceptions  will  not  lie  to    -       -       -        -        -  ib. 

cannot  be  shown  for  cause  against  dissolving 

UBJunction        ------  287 

form  of       ........  ib. 

new  answer  may  state  defence    -       -        -        -  ib. 

in  what  cases  infant  may  put  in  a  new  one         -  ib. 

as  well  after  decree  as  before       -       -       -  ib. 

but  must  a£ply  as  soon  ^ft«r  21  as  possible  -  ib. 
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Paroly  demurring      ---....  222 

?tl»w ib. 

in  equity    -        -        . ib. 

tak«n  away  by  I  W*  4,  c  47.      -       -       -  228 

replicattoBlo  Ilia  answer    *       *       -       -       -  240 

in  wknt  oaaei  ^ot  iMoonofy         -       -       -  ib. 

in  what  eaaea  propef    -       •       -       -       -  ib. 
Evidence: 

adnuBslona  ou  behalf  of,  cannot  be  made    -       -  288 

all  necessary  factsjnusi  be  piOTed  against  -        •  ib. 

abseilee  of  neeeasary  partiea        -       -       -  ib. 

due  execution  of  a  wul        -        -        -        -  ib. 

bound  by  proof  in  an  original  suit  against 

his  ancestor      ......  239 

where  he  has  been  a  party  by  amendment  -       -  241 

evidence  taken  belbte  cannot  be  read  -       -  ib. 

deeds,  &c.  may  be  proved  against  him  vivA  voce  -  ib. 

seeus  in  the  Exchequer         *       .       .        .  ib. 
Subpoena  to  hear  judgment : 

service  of,  should  be  on  ffuardian        -       -       -  242 

personal  service  on  infant  not  ^ood     ...  lb. 

Decree: 

in  cases  of  foreclosure         .....  226 

in  what  cases  court  will  decree  a  sale  in- 
stead of---..-.  227 
ought  not  to  be  by  consent         ...    221.  242 
without  previous  reference  to  a  nastet       -       -  ib. 
but  if  made  by  consent  bifldhig'-       -       -       -  ib. 

unless  in  cases  of  collusion  or  error     -       •221 

if  drawn  up  as  made  by  ooaseat,  it  is  erMmeous  242 

error  in,  what  will  be         -       -        -       ..  221 
coaveyanee  trnder, 

in  what  eases  directed  -        .        •        .        .  224 

where  estates  are  sold  for  payment  of  debtee  226 
day  to  show  cause, 

»  wfattt  cases  taken  anmy  by  IW.  4^0.49    .  224 
not  ffiven  in  suits' ftv  paynieiit  of  the  debts 

ora  deceased  person         -        -        .        •  ib. 

given  in  an  othev  casee        «       -       -       -  226 

in  cases  of  partition       -        -        -        -  ib. 

mem  where  no  conve3rance  is  divected  -  ib. 

where  suit  is  to  establish  a  will      .  226 

or  where  legal  estate  is  in  tmstees,  ib. 

m  cases  of  foreclosure  -       -        -       -       -  ib. 

in  order  for  miJcing  decree  of  Ibreelosure 

absolute     ......  ib. 

where  copyholds  have  not  been  surren- 
dered        .       .        -       .       .        .  ib. 
purchaser  must  accept  title  notwithstanding,  228 
m  what  manner  decree  made  absolute          -  248 
8  02 
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day  to  show  cause, 

subpoena  to  show  cauae  against  decree, 

return  of       ------        -        -  24s 

sendee  of,  must  be  personal  -       -       -  ib« 

substituted,  where  ordered     -        -  ib. 

in  what  way  cause  may  be  shown         -        -  ib. 

what  cause  tdjbly  be  shown   -       -       .     248,  244 

in  cases  of  foreclosure  -        -        -        -  248 

rule  that  account  may  not  be  unra- 
▼elled,  does  not  extend  to  cases 

of  fraud       -     '  -        -        -        -  ib. 

nor  where  title  of  in&nt  is  para- 
mount to  the  mortgage       -        -  ib. 
fraud  and  collusion,  how  shown    -        «  244 
error^  how  shown  -       -    ■   -       -        -  246 
infant  need  not  wait  till  21  to  im- 

Seach  a  decree  for  error      -       -  ib. 
efence       -        -        .        .     244.247 
new  defence, 

in  what  manner  made          ....  246 

where  there  has  been  bill  and  cross-bill       -  ib 

bill  of  discovery  may  be  filed  in  aid  of         -  ib. 

within  what  time  it  must  be  made        -        -  ib. 

of  enlaiving  the  time  for      -        -        -        -  246 

eannot  be  made  till  after  21         -        -        -  ib. 
unless  there  is  danger  of  his  evidence 

being  lost   -----  ib. 

in  which  case  infant  will  be  bound 

by  decree  as  if  he  was  plaintiff  -  ib. 

consequences  of   -       -        •       -       -       -  ib. 

Attachment  .to  enforce  decree  or  order      -       .        .  247 

Contempts  by  : 

infant  may  be  committed  for       -       -        -        -  ib. 

for  not  doing  what  is  ordered  by  court  -        -  ib. 
process  where  order  is  for  a  conveyance  under 

the  statute        .       .       -       .       -       .  ib. 
CoaU  of: 

not  personally  liable  to       -       -        -       -       -  ib. 

in  what  cases  ordered  to  be  paid  out  of  his  share  ib. 

in  cases  of  partition     -        .        .       -       .  ib. 
Affidavit: 
■    master  cannot  receive  affidavits  against  under 

decree.      -- 2flO 

unless  solicitor  £dr  infant  concurs         -       -  ib. 
.    how  far  he  is  bound  by  the  conduct  of  his  solicitor 

in  admitting  affidavits     -----  240 

Maintenance, 

order  for.   not  usually  made  without  previous 

reference  -------221 

but  if  made  without  it,  wiU  be  binding        -  ib. 

Injunction  against,  to  restrain  proceedings  at  law     -  296 

cannot  1^  sustained    -        -        -        -       -        -  ib. 

plaintiff  may  undertake  to   show    cause  upon 

merits  against  disgolviog         -        .       -        •  237 
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En  ventre  sa  mere, 

may  sustain  suits        ------  08 

to  restrain  waste  -       -                -       -       -  ib. 

Ward  of  court: 

effect  of  clandestine  marriage     -        "        :       *  ^^ 

where  adultery  is  committed  by  the  wife     »  148 
cannot  consent  to  payment  of  her  money  out  of 
court       --------127 

Feme  covert, 

not  bound  by  concurrence  of  her  parent  or  guai^ 

dian  idfter  marriage         -----  164 

eecui  in  contracts  for  her  benefit  before  marriage,  ib. 

INFANT  EXECUTOR: 

Special  administration  may  be  taken  out  -        -        -  296 

INFANT  PEER: 

Proceedings  against  -      .  -       -       -        -       -       260,  it. 

Sequestration  against        -        -        -        .                -  ib. 

INFORMATION: 

On  behalf  of  the  Crown    -----       .  i 

of  those  who  partake  of  its  prerogative    -  ib. 
whose  rights  are  under  its  protec- 
tion        -----  ib. 

Of  intrusion  in  Chancery  -        -        -        -        -        -  4 

Retained  in  equity  till  result  of  trial  at  law       -  ib. 

Relating  to  lands  and  revenues          -       -       -       -  ib. 

usually  in  the  Exchequer   -----  ib* 

sometimes  in  Chancery       -----  ib. 

as  in  cases  of  purpresture    -       «       -       .       -  ib. 

nuisance         -----  ib. 

or  where  relators  are  concerned      -  ib. 
How  commenced, 

in  courts  at  Westminster    -----  5 

by  Attorney-general     -----  ib. 

Solicitor-general     -----  ib. 

in  courts  of  Lancaster         -----  ib. 

Durham  ------  ib. 

Chester   ------  a 

Duchy  of  Lancaster        -       -       -  5 

Cornwall         -       .       .  6 

Franchise  of  Ely     -        -        .        .  5 

Wales      ------  6 

Where  Kinff  not  inmiediately  concerned  -       .       .  7 

on  behalf  of  grantee  of  chose  in  action        -       -  ib. 
on  behalf  of  the  King,  as  supreme  head  of  the 

-    Church         -----..  ib, 

'  for  temporalities  of  bishops         -        .        -       . 
for  charities       -       -        -        -        -        -        -ib. 

on  behalf  of  idiots  and  lunatics  -        -        -        -  7,  8 
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Where  King  not  immediately  conceriiedrHXmiiiiitfcl. 

under  particular  statutes^  ...        -        •       8 
Marriage  Act       -        -        -        -        -        -  8. 10 

Charity  Commissioners  Act  -       -       -   8, 9 

Vide  Relatobs. 

Dismissal  of  fojr  want  of  pr09eetition         -       -        -      30 

confined  to  cases  where  there  are  relfttors  -       -     ih. 

For  a  discovery  -------8 

Relating  to  dissenting^  chapels  -----      14 

Does  not  abate  by  death  of  relator    -       -       -       -      17 

unless  r»Utx>r  be  also  plaintaff    -       -       -       -     ib. 

effect  of  death  of  relator  upion^ 

wJhttre  only  one     -       *       -       -     ib. 
more  than  one    -       -       -     ib. 
Proceeding  where  relator  is  not  a  Mspcmtibto  penon       90 
Parties  to : 

in  what  cases  heir-at-law  of  grantor  is  necessary,    853 
Bill  converted  into,  by  amendment  -       -        -       *    619 

INFORMATION  AND  BILL: 

In  what  cases  usual  -        -       --        -        •       ".^p 
Bill  dismissed  and  information  retained    -       -       -     ib. 

INHABITANTS.    Vide  Partibb. 

INJUNCTION:  ,..«.. 

Pfaetiee  as  to  disfoiviiig,  where  plaintiff  becomes 

bankrupt         .------80 

in  Chancery        -------     ib. 

in  the  Exobequer        .,-----     ib. 

Against  several  executefs,  diaeolved  on  applicalaon  of 

one         •--•-.-•-846 
Against  the  Bank  of  England, 

where  they  «re  not  parties  -       -       "•     .  "    *J* 

notgranted  except  uponiiotiea  to  the  other  parties     ib. 

'  imlfwM  in  cases  of  noooisHy  and  urgency      -     ib. 

Pmyerfor ^-^602 

Vids  Bill  (Pratbb). 
Common: 

diops  upon  plaintiff  amending  his  bill        -       -    6S7 
unless  leave  granted  to  amend  wifthoot  preju- 
dice   --ib. 

or  unless  exceptions  hanre  been  allowed       -    528 
or  sulmitted  to     -       -       -       -       -    fi25 

may  be  obtiiiied  of  course  upon  amendment 

after  answer     ------    683 

where  none  has   beeo  obtained  upon  the 

Qzigijial  bill       •       -       -       •       ^     ib. 
MOtf  where  one  has  been  obtained  and 
dissolved   ----•-&. 

not  renewed  upon  amended  bill         -       -       -     ib. 
unless  upon  special  motion,  supported  by  affi- 
davit         .-     A- 

which^oannot  be  made  till  defendant  is  m 
default 6»* 
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INJUNCTION,  Common^eoniinued,  page, 

defendant  must  fully  vtasWtit  both  OHglnid  and 

«ided  bill  befo^  be  IMA  ]te>te  to  diMolTe  ^    6dO 
V4de  AMBni>MS]iT.    Ba-ambbdhbiTt. 


does  not  drop  upon  amendment  of  bill       -       «    5S1 
tecua  upon  re-amendment     -       -       -       •     ib. 
obtained  upon  amended  bill  by  ai&datil  bblbte 
answer  may  be  dissolyed,  on  motion  of  defend- 
ant,  upon  affidavit  before  answer    -       -       MS,  n. 
To  deliver  possession, 

whether  necesary  before  writ   of  assistance  in 

cases  of  sequestration       ....    648 
not  necessary  in  cases  of  revenue         -       -     ib. 
nor  in  the  Exchequer    -       -        -        -     ib. 
To  restrain  action  at  law  upon  a  contempt  irregularly 

issued    -       -       -        - 665 

when  irregularity^  occasioned  by  negligence  of 
the  registrar   -.*--.-    666 

INQUIRY  batiM  MMtM, 

Not  directed,  unless  ground  fat  it  f  i  laid  in  pkodiugt^    481 
For  heir-at-law, 

whetediteetedlnoaeeeofdiiirity      ....   864 

INSOLVENCY   OF    HUfiEAND.        nde   H«8BAVJ». 

FbKB  CoVBftT. 

I»SOLVENCY.    Vide  BakilbuptOy. 

INSOLVENT  DEBTOR: 

Haced  in  the  same  sittlation  with  regard  to  the  order 

and  disposition  of  his  property  as  a  bankrupt         -      76 

May  assign  his  right  to  surplus         -       -       -       -     ib. 

assignee  may  siie  the  assignees  for  it  -       -        -     ib. 

His  situation  with  regard  to^  after  acquired  property,      76 

differMice  between  him  and  a  bankrupt      -       -     ib. 

May  sue  for  after  acquired  property,  if  not  claimed 

by  his  assignees  --.-.--  ib. 
Liaoility  of,  after  acquired  property  to  his  debts  -  ib. 
Cannot  sue  their  assignees  .  .  -  •  .  ib. 
As  to  the  commencement  of  suits  by  assignees,  witl^ 

out  consent  of  creditors  .       -       ...      84 

Effect  of  death  of  assignee  and  appoiuttiMfttt  df  *  ikiSW 

one  --*.-----.  86 
Ought  not  to  be  a  defendant     •       *,       .       ^       .    174 

Vide  BAitiLittrr.    Paiktib*. 

INSOLVENT  DEBTORS'  ACT:  (7  Geo.  4^  c.  57.) 
Sheriff  discharging  prisoner  uHdery  ufieT  habeas  car- 

jnUf  g^ty  of  contempt  -  -  -  -  -  ,  -  fi07 
Prisoner  in  custody  for  contimpi^  must  not  be  dis- 

ofaarfpedbythesberiffubder  -       -        -       -       -    683 
ProritKm  for  tiie  payibenl  of  the  costs  of  prisoners 
under     -.....---    678 
_  3  D  4 
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INSPECTION  of  Document: 

Prayer  in  a  bill  that  defendant  may  inspect  docn- 
menty&c.        --......    470 

INSTRUMENT.     Vide  Dbbd. 

INTERESSE  SUO: 

Examination  jTTO  in/ereMf  jtco,  what  -        -        -        •  644 
Order  for  ------.        --ib. 

may  be  obtained  in  case  of  real  as  well  as  per- 
sonal estate       ......  ib. 

by  an  infant         ......  646 

by  plaintiff  (qusere)      -----  ib. 

in /brmapoM^perU  -----  42 

how  obtained, 

as  of  course          .--.-.  644 

not  before  sequestrators  have  made  a  return,  ib. 
possession  of  personal  property  delirerea 

up  to  claimant  on  his  giving  security        -  647 

Proceedings  under  order : 
interrogatories, 

time  within  which  interrogatories  should  be 

exhibited 648 

must  be  settled  by  master     -       -       -       -  ib. 

examination,  within  what  time  to  be  put  in        -  ib. 

conclusion  of,  not  replied  to         -       -       -  ib. 

reference  to  the  Master  to  look  into    -        -  ib. 
replication, 

in  what  cases  necessary        -       -       -       -  ib. 

examination  of  witnesses    -----  ib. 

where  abore  20  miles  ftom  London      -        -  ib. 

when  within  that  distance    -       -       -        -  ib. 
publication  of  depositions   -----  ib. 
reference  to  the  Master      -----  ib. 
objections  to  report  cannot  be  taken  by  excep- 
tions   649 

hearinff  objections  to  report  may  be  discussed  at,  ib. 

order  upon   -------  ib. 

INTEREST  in  Subject  Matter : 

In  cases  of  charity : 

relators^need  not  to  haye  any     -. 

seeua  in  petitions  under  62|G.  8,  c.  101,  s.  16,  16,  ft.  (b,) 

effect  of  their  interest  upon  proceedings     -  .-     ib. 

Want  of: 

in  plaintiff,  demurrer  for    -        -       -       -    899.  401 

plea  of ib. 

in  defendant  demurrer  for         -        -       -        .    897 
plea  of  -       -       -        -       -       -     ib. 

whether  defendant  can  protect  him- 
self from  discovery  l^  answer    -     ib. 
Vide  Parties. 
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INTEREST  on  Balance:  page. 

Not  decreed  under  nrayer  for  general  relief     -        -    494 
tecua  upon  fbrtner  directions,  where  ri^ht  to  it 
had  accrued  since  the  filing  of  the  bill    -       •     ib. 

INTEKMEDIATE  ESTATES^   Persons  having.     Vide 
Pabtibs. 

INTERPLEADER: 

Attorney-general,  allowed  to  withdraw  his  general 

answer,  and  to  put  in  a  new  one    ....    164 
By  Bank  of  England, 

in  what  cases  necessary      .....    201 

INTERROGATING  part.    Vide  Bill, 

INTRUSION,  Information  of,  may  be  filed  in  Chancery,        4 

IRELAND : 

Attachment  in  England  to  enforce  an  order  or  decree 

made  in         •-.'-.       ..-88 

Plaintiff  resident  in,  must  give  security  for  costs      -  84 

Property  of  bankrupt  in,  yests  in  assignees       .        .  74 

no  registration  or  enrolment  necessary        -        -  ib. 

Order  of  Uie  court  made  effectiye  in          ...  282 

Senrice  of  subpoena,  and  process  in  -        -        -        -  277 
Court  of  Chancery  in, 

orders  of,  now  made  effective  in  England  -        -  288 
Sequestration  may  be  issued  into,  upon  return  of 

mcfliis  Aoiia  to  sequestration  here     ....  029 

IRISH  PEER.     Vide  Pbbb. 

IRREGULARITY: 
In  process: 

how  taken  advantaee  of  in  case  of  corporations,      194 
ordered  to  be  paid  oy  registrar's  wiaow  out  of 
assets      ----..--    666 

Vide  CoNTBMPT.    Ibjunotzoii  . 
In  an  order, 

waived  by  compliance         ....       -    effi 

$ecu8  in  error       -------     ib. 

ISSUE: 

Matter  sufficiently  put  in  issue  by  an  allegation  of 

pretence         .--.--..    486 
Matters  alleged  in  an  answer  sufficiently  put  in  issue, 
without  amendment       -        -        -       -       -  '     -    618 

ISSUE  deuwwU  veinon^ 

May  be  declined  on  behalf  of  infont  -       ...    242 

JOINDER  OF  PLAINTIFFS, 

Claiming  adverse  or  inconsistent  interests        -     319. 827 
Of  plaintiffs  having  no  interests.     Vide  Parties. 
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JOINT  Interests.     Vide  Parties.  ptg^ 

Proprietors.     Vide  Parties. 
Tenants.    Vide  Parties. 

JOINT  STOCK  GOMPANISS  : 

History  of         -------        -ao 

Of  suits  by        --•«•««        ..ji^ 

under  private  Acts  of  Parliament       .       »       •     ao 

must  be  by  their  officers     -         .       .       •     |]|, 

but  indiridual  members  may  sue  directors  -      ib. 

General  Acts  relating  to-       -       -       -       .       -81 

Where  chartered  under  6  Q!%o.  4,  c.  01,  individuAl 
members  of  may  be  sued        -       .       .       .       .    194 

Chartered  under  4  &  5  W.  4,  c.  04,  may  defend  by 

their  principal  officer      .....    195 

individual  members  may  be  joined  as  defendants,     ib. 
subject   to   the  payment  of  costs  by  the 
plaintiff  -'-*«.«..    \%^ 
decrees  a^nst,  to   have  the  same  operation 
against  individual  members  as  if  tney  had 
been  parties     *       .       *       .       •       •>     ib. 
but  process  not  to  issue  against  individual 

members  wi^out  teave  ^  the  court         •     ib. 
nor  after  Xtaee  yiskn  htm  the  time  of  sveh 
individtUit  ^^Mting  to  be  a  membttr  -»       -    ib. 
Vide  Parties. 

JUDGMENT  AT  LAW : 

Effect  of,  npOB  wils^s  tight  by  stirvivofriiip       •    166.  167 

JUDGMENT  CREDITORS.     Vide  Crbditor.    Qn^ 

OIALTT  CrSDITGRS. 

JUDICIAL  NOTICE: 

What  facts  will  be  judicially  noticed : 

historical  facts    ----..«5i8 
Moognition  of  toeign  states       *       -       •       -     ib. 
ewii  though  pteaded  cotttmry  to  tlie  Hiets  .     ib. 
What  things  will  be  judicially  noticed  without  proof: 

war  between  thu  oountiT^  and  a  Ibrdgn  state     -     67 
eecue  war  between  foreign  states         -       •       «     ib. 

JURISDICTION: 
Plaintiffs  out  o^ 

may  sue      -----...39 

miless  aliens  or  residents  in  an  enemy*8 
country  wiChout  licence    -       •       -       •     8S 
must  give  security  for  costs        -       -       -       -     ib. 

Vide  Costs,  Security  for. 
Proceedings  where  party  having  a  joint  interest  with 
plaintiffout  of       •••••••    310 

Averment  o£    Vide  Bill. 
Defendants  out  of, 

in  what  cases  the  plaintiff  may  jmioeed  withoal 

them        -       -       ...        •       ..       .257 
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Befendanta  out  ef— ^D»irfiaiifrf. 

where  there  are  other  defendants         -       -  257 
and  their  interestfi  are  incidental  to  those  of 

such  other  defendants       -       -       -  ib. 

joint  debtors         -       -       -        -        -  2j58 

joint  factors  ------  ib. 

in  cases  of  interpleader       -       -        -       -  ib. 

cannot  be  proceeded  against  where  their  interests 

are  principally  affected   -----  260 

in  what  cases  the  court  will  appoint  a  receirer 

in  their  absence       ------  ib. 

in  what  cases  they  must  be  made  parties    -        -  200 

in  what  cases  their  absence  must  be  proved        »  ib. 
proceedings  where   they   subsequently  become 

amenable  -------  2(51 

where  process  has  been  prayed    -       -       •  ib. 

has  not  been  prayed      -       -  ib. 

where  they  appear  Tohintanly    -       -       -  ib. 

after  oecree        •       «       •       -       -  ib. 

in  what  cases  permitted  to  hay«  the  benefit  of 

decree  without^upptemental  bill     -       -       •  ib. 
service  of  subpoena  upon, 

not  good 262 

unless  under  2  W,  i,  o.  88,  and  4 

&6W.4,a.8d        -    .   -       -  ib. 
Vide3v»vnTwna>  8s»tiob. 

KEEPER,  Lord,  bills  addressed  to         -       .       -       -        x 

KING,  The: 

Suits  on  behalf  of : 

may  elect  to  sue  either  at  law  or  in  equity  -       -        8 

in  whjat  court  he  pleases    -       -     ib. 

may  have  a  quare  vmpedit  in  King's  Bench         -     ib. 

in  what  courts  lie  may  sua  -       «        ->       -        <•     ib. 

King's  Bench       -       .       -       ^       -       .     ib. 

Exchequer  ,..-----4 

Chancery     -------     ib. 

Vide  Information. 
In  Council.    Vvie  Counczi*. 
Cannot  foe  a  defendant, 

must  be  sued  by  his  attorney-general  -       -    178 

LANCASTER: 

Attorney-general  of  the  duchy  of      -        -       •        -       6 
of  the  county  palatine    -        -        -     ib. 

LANCASTER  County  Palatine: 

Proceeding  ag^nst  chancellor  of,  to  compel  a  return 

to  an  attachment    -        -       ♦       ^       -       -        -    500 
Form  of  return        r 591 

LANGUIDUS,  Return  of.    Vide  Attachment.    Habeas 
Coitpus. 
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LATI^f,  Pleadings  at  law  formerly  in     «        -       -       -        1 

LEASE  AND  RELEASE,  How  Btated  in  a  bill    -       -    469 

LEAVE  TO  AMEND.    Vide  Ambndmsht  of  Bill. 

LEGAL  ESTATE.    Vide  Pabtibs. 

LEGATEES.    Ttde  Partibs. 
Residuary.    Vide  Pabtibs. 

LESSEES.    Vide  Pabtibs. 

LESSOR.    Vide  Pabtibs. 

LETTER  MISSIVE: 

Right  of  peers  to       - 601 

not  confined  to  peers  of  parliament     •       -       -  ib. 

How  obtained   --------  665 

Service  of         --  -----ib. 

in  Scotland  or  Ireland        -       .       .       .       •  5277 

out  of  the  kingdom      -       -               ...  280 

must  be  accompanied  by  an  office  copy  of  bill     -  ib. 

peers  not  bound  to  take  any  other  copy      -       -  ib. 

at  town  house  of  peer  good,  though  he  is  abroad  666 

Proceedings  in  case  of  default  of  appearance  to        -  656 

LETTERS.     Vide  Aobbbmbnt. 

LIENS,  Specific, 

Persons  having.    Vide  Pabtibs. 

LIFE  INTEREST  OF  WIFE, 

Not  a  subject  of  equitable  settlement         -        -       -    143 
unless  husband  fails  in  supporting  her        -       -    144 
Vide  Fbmb  Coybbt. 

LIMITATIONS: 

Executory,  persons  entitled  under.     Vide  Pabtibs. 
In  settlement,  persons  entitled  under.     Vide  Pabtibs. 

LIVERY  OF  SEISIN: 

Conyeyance  with,  may  be  pleaded  without  averring 
execution  of  deed  ---.-•-    471 

LORD  OF  MANOR.     Vide  Pabtibs. 

LOST  INSTRUMENTS : 

Bills' to  obtain  benefit  0^  must  be  accompanied  by  an 
affidavit  -        -        -' 603 

Secus  where  the  bill  b  merely  for  a  discovery  -       -    504 
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LUNATICS,  page. 

Mast  be  parties  to  inAirmatioiiB  and  bilk  on  their  own 

behalf     -----        --       -       -        8 

unless  to  avoid  their  own  acts. 
Suits  on  their  behalf, 

must  be  sanctioned  by  Lord  Chancellor      -        -    116 
Of  setting  aside  contracts  by     -       -        -        -        -     ib. 

Suits  on  their  behalf: 

most  properly  by  bill  -        -        -        -        -        -118 

'  in  the  name  of  tne  lunatic  -        -       -       -       •     ib. 

-  lunatic  must  be  a  party       -       -       -       .        -     ib. 
tecus  where  suit  is  to  aroid  his  own  act        -     ib. 
but  if  made  party,  no  ground  for  de- 
murrer      ------    114 

committees  necessary  parties  to  -        -       -       -    1 L6 

either  as  co-plaintiff  or  defendant, 
demurrer  to,  in  what  cases         -        -       -       -     ib. 

plea    ---------     ib. 

to  bill  of  discovery       -----     ib. 

effect  of  death  or  change  of  committee        -        -     ib. 
Effect  of  Ixmacy  of  plaintiff  after  the  commencement 

of  a  suit 116 

Cannot  be  defendants  without  their  committee  -    178 

Proceeding  when  defendant  brought  up  by  habeoB 

corpus  appears  to  be        .....    600 
Vide  Idiots  and  Lunatics.    Partiss. 

MALICE: 

Allegation  of  general  malice  in  bill,  scandalous         -    453 

MAINTENANCE: 
Order  for, 

binding  upon  infistnt,  though  made  without  pre- 
vious reference        ------    1 08 

previous  reference  usually  made         -       -       -     ib. 
made  without  previous  reference  binding   -        -    221 
Wife's  right  to,  out  of  income  of  her  own  property    -    130 
Vide  Amb  Covbbt. 

MAN,  ISLE  OF: 

Service  of  subpoena,  &c.  in         ...        -        -    277 

MANOR,  LORD  OP.     Vide  Pabtibs. 

MARRIAGE: 

Distinction  at  law  between  personal  property  of  the 

wife  accrued  before  and  after  marriage  -        -    1 10 

No  such  distinction  in  equity    -        -        -  -    120 

Of  feme  covert  after  money  reported  due  to  her        -    128 
Act,  informations  under     ------      10 

Vide  Cxandbstinb   Mabbiaob.     IirFORMATioir. 
IiTFAirr. 
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MABRIAGE  ARTICLES :  pcgc. 

Specific  perfimnnot  o^  dawMd  uid^i  bill  to  eafi>rce 
a  settlement  ..-----••-    483 

MARRIED  WOMAN.     Vide  Ffks  C!oTur. 

MARSHALLING  ASSETS: 

Joinder  of  specialty  and  simple  coAtnot  entftais    •    830 

MASTER  OF  AN  HOSPITAI^ 

Suit  by^  must  be  seviyed  by  bia  sncaaBSOt »       »       -      28 

MASTER  OF  THE  ROLLS  aiitk(i»iae4  tq  bear  motions,    548 

MASTER  IN  ORDINARY; 

Applications  tot  qMcial  ordan  to  mim<  most  be 

auideto  --••-«--    642 
cannot  be  made  to  one  ^  tbe  judges  of  the  eovrty     ib. 
9ecu$  where  tbe  order  k  of  eavrse        -       -    648 
forleayetowilhdxawrepliBataon  and  aoMttd  mnst 

beMHlAto ib.646 

Manner  of  making  apptications  to  for  leave  to  aaieod^     ib. 

Costs  of  applieaiions  to  for  leaye  to  wmmmd        -       -     ib. 

Mode  of  esOeringspeeaal  oidevfl by    ^       •       •       •    644 

One  to  visit  the  Fleet  prison  quaiteriy      .       «.       .    072 

and  to  report  his  opinion  thereon       -       •       -     ib. 

Reference  to  as  to  poverty  of  a  defendant  in  contempt,    d70 

proceedings  thereupon        -       -        -        -       -    671 

master  may  examine  prisoner  and  others  upon 

oath 370 

Hu  power  with  regard  to  prisoners  in  custody : 

may  examine  prisoner  in  custody  iow  eontempt 

upon  oath         ------     ib. 

all  Other  iNnOBft  *       ^      «       •      •       -     ib. 
Officers  of  courts  of  law  to  prodacti  befiar%  feeoids, 
orders^  books^  tea.    Viae  P«i0oais&. 

MASTER'S  REPORT: 

Upon  reference  to  inquire  whethor  suit  is  for  the 

benefit  of  an  infant  cannot  be  excepted  to      -      97 
but  may  be  objected  to  on  motion  to  eonfiju      -      08 
Vide  Rbpobt. 

MEMBER  OF  PARLIAMENT: 

Sequestration  against^  for  not  obeying  Speaker         -    851 
Appearance  put  in  for,  on  return  of  ...    664 

vide  Sbqubstaation  (against  Psbbs,  &c.)    Pbbrs. 
Service  of  subpoena  upon  »       ^       -       .       .     664^666 
need  not  be  aocompaniod.  hf  »  eopy  of  the  bill    -     ib. 
Vide  Pbq  CoNFBssa 

MESSENGER: 

In  what  cases  sent : 

upon  return  of  «epic9f7mv  .       -       .       .    Qoo 
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MESSENGER—In  what  omm  p^ix^i^-fonimmkL  p^gi. 

oriffin  of  the  practice    -       -       -       -       -  601 

originally  sent  only  to  those   counties  where 

slieriffhad  ti^ameicianiaaits  •       -       -  ib. 

hut  now  sent  into  eyery  county   -        -       -  ib. 
In  what  cases : 

only  where  defendant  U  not  in  custody      -       -  602 

or  where  there  is  a  return  lanffuiduB   -        -       •?  ib. 

No  8ej[uestrat]on  upon  returQ  of       -       -       -       -  ib. 

Practice  where  defendant  absconda  alter  messenger  sent,  ih. 

or  cannot  be  found     ...-.-  608 

when  messenger  dies          -       -        -        -        ^  ibu 

Order  for,  how  obtained    -----       •  lb. 

proceeding  upon         ------  ib. 

UsuaUy  executes  nis  warrant  by  deputy            -       -  ib. 
Return  o^ 

when  defendant  cannot  be  found        -       -       -  ib. 

w4iere  defendant  is  in  ofistody  of  slieriff     •       "^  ib. 

proceeding  thereupon  ---«•-  ib. 
Letting  defendant  go  at  lam  upon  his  undertaking 
to  pay  ooets,  not  entitlea  to  use  the  process  of  the 

court  to  compel  payment  of  costs  -       •       -       -  ib. 
Must  bring  defendant  to  the  bar  within  a  limited 

time        ---^--.  -004 

Proceedine  where  defendant  brought  up  by      •       •  ib. 

conmuttal  to  the  Fleet        -       -       •       •       ^  ib. 

appearance  may  be  entered  for  defendant  -       -  ib. 

Costs  of     . ib. 

against  iahxtt    Vide  Iwakt. 

MINISTER  OF  PARISH, 

Befusbff  to  permit  order,  under  \  WiU.  4^  c.  86^  U»  be 
publisned,  liable  to  indictment       -       .       -       -    274 

MISAPPREHENSION  OR  MISTAKE, 

Will  not  deprive  a  prochem  tmtf  of  his  cosia  out  of 
the  infant's  estiate Ill 

MISCONDUCT; 
Ofhusband: 

a  reason  to  deprive  him  of  the  income  of  his 
wife's  property        -        -        -        -        *       -ISO 


a  ground  for  his  removal    -----    106 
Of  wife: 

effect  of  upon  her  right  to  maintenapce  out  of  her 
own  income     -------    186 

MISDBMMANOR: 

Plaintiff  under  sentence  of  liaiiqKvtalion  for,  not  re- 

^redlto  give  security  fbv  costs     -        -       .       -      87 
Pnsoner  in  oostody  fbr/  how  brought  up  and  charged 

with  contempt 
Process  for  takmg  bill  pro  emfe880>  against  defendant 

in  custody  I6r -------    606 

does  not  apply  to  cases  of  felony         ...    696 
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MISJOINDER  OF  PLAINTIFFS.  page. 

Vide  JoiNDBR  OF  Plaintiffs.    Parties. 

MISSIVE  (LETTER).     Vide  Lbttbr  Missiys.    Pbbbs. 

MISTAKE, 

In  proceedings  on  behalf  of  infants  rectified      -        -    102 
Or  misapprehension, 

will  not  deprive  a  prochtm  amy  of  his  costs  out 
of  the  infant's  estate        -        -       -        -        -    111 

MODUS, 

May  be  decreed  under  prayer  for  general  relief         -    491 
Suits  for.    Vide  Parties. 

MORTGAGE, 

Interest  of  husband  in  wife's      -        -       .       -    167,168 
Suits  to  redeem  YVide  Forsolosb.     RBDBMPTioir. 

foreclose/  Parties. 

Money,  persons  interested  in.    Vide  Parties. 

MORTGAGEE: 

Executor  of.     Vide  Parties. 

Derivatiye.    Vide  Parties. 

Personal  representatiye  of.    Vide  Parties. 

MORTGAGOR : 

Personal  representative  of.     Vide  Partibs. 

MOTHER  OF  INFANT, 

Service  of  Bubposna  upon  •--...    239 

MOTION, 

That  plaintiff  may  give  security  for  costs, 

when  he  is  aorSad       ......      83 

when  he  is  improperly  described       ...    463 
On  behalf  of  persons  in  ybrmi/MUfprnf     ...      45 
That  assignees  may  file  supplemental  bill  -        -      79 

not  necessary  where  tne  bankrupt  not  sole  plain- 
tiff--.....-        .     ib. 

To  dismiss  bill : 

cannot  be  made  in  Chancery  after  bankruptcy 

of  plaintiff ib. 

upon  bankruptcy  of  plaintiff 

wnere  bankrupt  only  plaintiff,  must  be  upon  notice,  ib. 
MOW  where  there  are  more  plaintiffs  -  -  -  ib. 
cannot  be  made  after  the  time  for  obtaining  an 

order  to  amend  has  elapsed      ...    540 
except  by  defendants  wnose  answers  have 
been  filed  in  time  to  preclude  the  power 
of  amending  against  them        *  -     ib. 

not  prevented, 

oy  order  to  amend  not  served      -       -       -    541 
irregularly  obtained        -     ib. 
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MOTION — ^To  dismiss  hiW^continued,  page. 

because  bill  filed  without  proper  authority          •  404 

in  what  manner  made  -----  ib. 

where  party  IB  the  sole  plaintiff  -        -        -  ib. 
where  he  is  only  co-plaintiff        ...  405 
must  be  made  as  soon  after  discovery  as  pos- 
sible         -------  ib. 

ordered  to  stand  over  till  hearing         -        -  ib. 

course  of  proceeding  after  decree          -        -  406 
Costs  of  abandoned  motion, 

party  in  contempt  cannot  apply  for    -        -        -  056 

MULTIFARIOUSNESS : 

Definition  of--        -        -        -        -        -        .  437 

What  bills  are  multifarious        .....  ib. 

bill  against  several  defendants  for  distinct  pur- 

I)0se8        -------  ib. 

by  trustees  for  sale  against   several   pur- 
chasers for  a  specific  performance    -        -  487 
to  set  aside  several  leases  to  distinct  tenants,  488 
to  set  aside  sales  to  different  persons   -        -  ib. 
teatshiUs  against  different  persons  claim- 
ing under  sub-contracts     -        .        .  442 
for  specific  performance  praying  i^lief  against 

prior  incumbrances  -        ...        -  442 
for  partition  prayine  relief  against  a  person 

interested  in  one  snare  only      ...  443 
to  restrain  the  infringement  of  patent  by  dif- 
ferent defendants      .....  ib. 

for  joint  and  separate  demands    ...  444 
against  one  defendant  who  claims  different 

rights  in  different  characters    ...  446 
against  a  person  in  his  individual  and  repre- 
sentative character  -----  ib. 

against  trustees  0 f  public  and  private  charities,    ib. 
bills  for  separate  and  distinct  causes  ...  440 
against  corporations  for  distinct  charities    -  ib. 
secuB  where  they  are  homogeneous        -  447 
to  perpetuate  testimony  and  other  causes     -  448 
for  a  commission  to  examine  witnesses  in  dis- 
tinct actions      -        -        -        .        .        -  ib. 
by  several  plaintiffs  claiming  distinct  rights,  449 
by  purchaser  of  different  lots  at  an  auctK>n  -  ib. 
by  an  heir  and  next  of  kin  for  real  and  per- 
sonal estate       --....  450 

by  impropriate  rector  and  vicar  for  tithes    -  ib. 
seem,  where  they  claim  to  be  entitled  to 

same  tithes        -----  ib. 

not  multifarious  because  plaintiila  ar«  not 

all  equally  entitled    -        -       .        -  ib. 
several  persons  may  claim  under  one 

general  right       -        .        -        -  ib. 

as  m  bills  of  peace  ....  451 
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MULTIFARIOUSNESS— eonfifitwrf.  page. 

Cases  of  exception : 

bills  against  persons  having  distinct  interests 

arising  out  of  the  same  transaction   -        -    438 
9€cus  where  claims  are  under  different  wills 
or  other  instruments  -        -        -        -    439 

unless  the  same  parties  are  interested  under 

both  -        -        -        .        -        -        -    441 
the  accounts  cannot  be  taken  without 
blending  the  claims   -        -        -        -     ib. 

to  establish  a  general  right  against  defend- 
ants having  distinct  interests  •        -        .    445 
to  a  fishery  -------      ib. 

to  a  duty      ---.--.     ib. 
for  tithes      -------      ib, 

for  commissions  to  ascertain  boundaries       -     ib. 

How  objections  for  may  be  taken      .        -        -        -    451 
by  demurrer        -------     ib. 

by  answer  --------ib. 

by  the  court         -------      ib. 

Defendant  demurring  for,  need  not  answer  charge 
of  confederacy        -------    483 

MUTUAL  CONVEYANCES, 

Not  directed  in  decrees  for  partition  till  infants  are 
adult ,        -        -         100,  n. 

NAME  OF  CORPORATION.     Vide  Cobpobations. 

NAMES  AND  DESCRIPTIONS  OF  PLAINTIFFS. 
Vide  Bill, 

NE  EXEAT  REGNO,  Prayer  for 603 

Vide  Bill  (Prayer). 

Effect  of  amendment  of  bill  upon,  does  not  appear  to 

have  been  dreaded  -----    535 

NEW  ANSWER.    Vide  Ihpawt. 

NEW  DEFENCE  by  an  Infant.     Vide  Infant. 

NEXT  FRIEND  of  an  Infant. 

Vide  Infant.    Proghbin  Amy. 
Offiemeooveft.  Ft^  Fbmb  Cotbbt.  Procrein  Amy. 

NEXT  OF  KIN.    Vide  Partibs. 

NON  EST  INVENTUS: 

Retam  of  to  attachment   ------  590 

by  messenger       -------  603 

to  attachment  with  proclamations       -        -        -  006 

to  commission  of  rebellion  »        -        -        -        -  616 

by  serjeant-at«nn8     ------  627 
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KOHMAN  LANGUAGE,  page. 

Formerly  «Md  in  pleadings  at  law    •       «       .       -        i 

NOTICE, 

Of  intention  to  dispute  adjudication  in  bankruptcy, 

when  required         •        .        -        *        •        -      87 
when  not  necessary    ...        ...      89 

in  the  case  of  infants    -----      90 

To  the  Bank  of  England. 

in  what  cases  it  will  have  the  effect  of  injunction,    200 
Of  motion, 

not  necessary  to  obtain  order  for  substituted  ser- 
vice  ...264 

secus  to  obtain  injunction  upon  answer  of 

agent "  -        -      ib. 

Of  attachment, 

whether  necessary  to  be  given    -        -        -       -    679 

NUISANCE, 

In  what  courts  informations  for,  maybe  brought        -        4 

OATH, 

Attestation  upon,  to  an  answer,  in  what  cases  dis- 
pensed with  -        -'-        -        -        -        -        •    486 

OBJECTION  for  want  of  Parties.    Vide  Parties. 
For  multifariousness.     Vide  Multifariousness. 

OBLIGEE.    Vide  Parties. 
OCCUPIERS.    Fi^Partibs. 

OFFERS: 

Infants  not  bound  by  improper         ....    102 

To  do  equity.     Vide  Bill  (Frayer). 

To  pay  what  is  due  to  defendant.  Vide  Bill  (Prater). 

OFFICE: 

Where  office  cannot  be  found,  waste  will  be  restrained 
in  the  meantime     -------8 

OFFICE  COPY  of  Pleading, 

Cannot  be  made  before  filing     -----    608 

OFFICERS  : 

In  the  army,  residing  abroad  on  duty,   entitled  to 

income  of  wife's  property       -        .        -        -        .    134 
In  army  or  navv.  Vide  Half-pay.    SsQUESTRATiQif. 
n(^t  requi  red  to  give  security  for  costs  if  on  service^      34 

Of  corporations, 

in  what  cases  made  defendants. 
Vide  Corporations  Aogfreoatb. 

Of  joint  stock  companies.     Vide  Joiht  Stock  Com- 
panies, 
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OFFICER  OF  THE  COURT:  ptgtt. 

Proceedings  against,  for  non-obedienee  to  the  subpoena,  651 

Vide  SEQUESTRATIOir. 

ON  BEHALF  OF  HIMSELF  AND  OTHERS,  fios, 
Plaintiif  allowed  at  the  hearing  to  amend,  by  adding 

these  words     -------    886 

ORDER, 

For  a  reference  to  the  master  to  approve  a  settlement 

upon  a  feme  covert         -----    148 
where  there  has  been  a  prior  settlement     -       -    140 

ORDINARY.    FufcPAETiBa. 

ORE  TENUS: 

Demurrer  cannot  be  put  in  after  plea  overruled        -    507 
Demurrer  for  want  of  parties.     Vide  Dbmur&er. 

ORIGINAL  BILL.    Vide  Bill. 

OUTLAW: 

Meaning  of  the  term         ,...-.  59 
May  be  a  relator        -        -.-        -       -        -       -16 

Ought  not  to  be  defendant         -----  174 

In  what  cases  he  may  be  made  a  defendant       -       -  856 
Where  defendant  is  an  outlaw  attorney-general  must 

be  a  party      --------  179 

OUTLAWRY: 

Vests  property  of  outlaw  in  the  Crown     -       •        -        7 
If  not  pleaded,  may  be  shown  at  hearing  -       -       -      57 

In  civil  actions : 

in  what  cases  not  a  disqualification  from  suing  -      50 

where  plaintiff  sues  in  autre  draU         -       -     ib. 

executor        -----       •     ib. 

procheinamy         -----     ib. 

relator  -------60 

Of  a  testator, 

ffood  plea  in  suits  bv  executors  -        -        -       -      50 

But  cannot  be  pleaaed  by  executor  himself        -     ib. 

Of  the  head  of  a  corporation,  not  a  ^^ood  plea    -       •*     ib. 

In  what  cases  it  disaualifies  from  smng     -        -        -     ib. 

must  be  in  anotner  suit      -        -        -        -  ib.  63 

In  an  inferior  jurisdiction, 

cannot  be  pleaded  at  Westminster     -       -       -      60 
eecue  of  an  outlawry  in  Lancaster         -       -     ib. 

How  pleaded     ------r-ib. 

at  what  time      -------     ib. 

after  attachment  ------     ib. 

before  answer      ------     ib. 

or  order  for  time  -----     ib. 

Of  plaintiff  may  be  shown  at  the  hearing  -        -       -     ib. 
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Cannot  be  pleaded  after  order  for  time      -       -       -  60 

seats  alter  attachment         -       -       -       -        ••  ib. 

Defendant  may  show  aa  many  outlawries  as  he  can  -  61 

Plea  of,  how  set  down       -        -        -       -       -       -  ib. 

need  not  be  upon  oath         .....  62 

costs  of       --------  ib. 

where  put  in  upon  commission     -        -       -  ib. 

May  be  i>leadea,  though  irregular    -        -        -        -  61 

Irregularity  of  no  objection  till  reversed   -        -        -  ib. 

In  a  suit  for  same  matter  cannot  be  pleaded     .        -  62 

Of  proceedinfi^s  in  suit  after  reversal          -        -        -  63 

whether  bill  of  revivor  necessary        -        -       -  ib. 

For  treason  or  felony : 

what  things  are  forfeited  by       -        -        -        -  65 

upon  the  judgment       -----  ib. 

upon  the  exigent  ------  ib. 

Of  an  executor : 

effect  of  in  obviating  the  necessity  of  bringing 

him  before  the  court    -       -       -        -           -  841 


g|FMfc  Parties. 


OWNERS, 
Of  land 

inheritancej 
Of  ships.    Vids  Shipowkbrs. 

PALATINE,  Counties: 

Of  attachments  into  .-•..•.    576 

PAPERS  AND  WRITINGS: 

Production  of  before  master,  in  cases  of  prisoners  in 

custody  --------    673 

PARAPHERNALIA, 

Specific  devisee  of.    Vide  Partixs.     Fbmb  Covbrt. 

PARDON : 

Effect  of,  under  the  great  seal  -----      66 
under  sign  manual      -        -        -       -        -      ib. 
Conditional,  effect  of        ..-.--      67 
Vide  Transportation. 

PARENS  PATRI^, 

Informations  on  behalf  of  the  king  as       -       -       -       7 

PARISH, 

Inhabitants  of.     Vide  Parties. 

PARLIAMENT,  Member  of. 

Vide  Mbmber  of  Parliahbnt.     Pbxr. 

PAROL  DEMURRING,  what 222 

Taken  away  by  statute      ------    223 
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PAROL:  page 

Authority  to  file  bill  may  be  by  parol         -        -  403 

Demise  of  tithes.     Vide  JPartiSb. 
Variation.    Vide  Spxcifio  PsKfOBMAHCB* 

PARSON, 

Suit  by  for  tithes  must  be  reyiyed  by  his  repreMnta- 

tative       --------28 

PARTIES : 

Who  are  considered  parties  to  a  ndt         •        -        -    384 
General  rules  relating  to  -        -        -        -        -        -    284 

PARTIES,  NECESSARY: 

All  persons  haying  concurrent  interests  with  plaintifi^,     ib. 
Acoountees    -        .------    306 

in  suits  for  account, 

of  partnerships  -----     ib. 

of  residues        -        -        -        .        -        -     ib. 
where  suit  is  bv  some  of  a  class        -        -    809 
where  some  of  the  parties  baye  been  ac- 
counted with  and  paid  -        -        «-        -     ib. 
where  party  hayine  a  joint  interest  with 

plaintiff  is  abroad  -        -        •        -    310 

persons  haying  contingent  interests  -    309 

where  some  haye  been  accountees  with 
and  paid         -..•-.    800 

Action  at  law,  ri^ht  of  persons  having  ...    202 
Administrator.    Ktife  PsBflOirAi:.  RBPitE8BirrATlT% 
infra, 

Adyerse  claimants  -------    319 

persons  claiming  under  inconsistant  titles  not 

necessary  parties  -----  ib. 

impropriator  in  suit  by  yicar    ..       -       -  320 

yicar  m  suit  by  impropriator    -        •        -  ib. 

portionist-        .-----  324 

Agents,  in  what  cases  necessary     -       ".*"."  ^^ 
where  he  is  both  agent  ana  contracting  for  hie 

own  benefit      -        -           -        -        -        -  ib. 

haying  no  interest,  ought  not  to  be  a  party     -  291 
not  necessary  in  suits  for  agreemtnts  entered 

into  by  them-               ...        -  289 

where  agency  can  be  proyed     -        -        -  ib. 

or  appears  on  the  contract        -        >-  890 

Annuitants  upon  reyersion     -----  318 

Appointees  of  feme  coyert : 

must  all  be  parties  to  a  aait  by  one         -       -  315 

$ecu$  where  yery  numerous      -       •        -  ib. 

allowed  to  go  in  before  master          -        -  ib. 

Assienee  of  mortgage     ------  9&7 

last  only  aeceseary  where  t^TBrai  assgnments,  ib. 
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Haying  concurrent  interests  with  plaintiff^-etm^tiecf. 

AssigpDor  of  chose  in  action        ...        -        -  201 

or  his  representatire  •.-.--  ib. 

of  a  judgment     »        •        •        -        «     '  -        -  1202 

of  shares  in  a  joint-stock  company      •        -        -  ib. 

of  a  bond    --------  ib. 

generally  a  co-plaintiff       .....  203 

Assignor  of  equitable  interests  not  neeessary     -        -  207 
Attomey-seneral  neeessary  party  where  no  heir  can 

be  found         .....          -        -  827 

Vide  Attorn BT-OENBRAL. 

Bankrupt  not  a  necessary  party  to  a  suit  by  his  assig- 
nees      -----..•.-    814 

Bill  of  exchange, 

drawer  and  indorsee  of.    Vide  Drawer,  infra. 
Bishop,  in  a  suit  against  sequestrator        ...    209 
Boundaries : 

in  suits  to  ascertain  boundaries  ...        -    800 

Cestui  que  trusts : 

in  suits  by  trustees      -        -        «-        -        -        -811 

for  specific  performance  of  trusts  for  sale     -     ib. 
secus  where  receipts  of  trustees  are  to  be 
discharges  ------      ib. 

on  behalf  of  a  numerous  society   -        -        -     ib. 
seeus  where  bill  is  on  behalf  of  themselyes 
and  others  -----     ib. 

not  necessary : 

where  tneir  interest  is  collateral  to  that  of 

trustee        ----..    312 

as  in  suits  by  pawnee  or  depositee  of  a 

chattel 313 

in  suits  by  one  trustee  against  another  -     ib. 
in  suits  by  personal  representatiyes       -     ib. 
eyen  though  plaintiff  be  executor  in 
trust   ------     ib. 

in  suits  by  assignees  of  bankrupts,  &c.,    314 
Chose  in  action.     Vide  Assignor  of. 
Class.     Persons  entitled  as  some  of  a  class,  practice 

with  regard  to         ....--    809 

Committee  of  idiot  or  lunatic    .....    299 

Common  (Tenants  in).     Vide  Tenants  in  Common. 
Contracts,  Sub.     Viae  Sub-contracts. 
Coyenantce  in  suits  for  performance  where  coyenant 

for  the  benefit  of  another        -        -        .        .    287 
principle  of  the  rule    .-..--    288 
tecus  where  contract  not  under  seal    -        -        .    289 
Creditors  not  necessary  in  suits  by  assignees     -        -    314 
in  suits  by  trustees  for  pay- 
ment of  debts     -        -        -     ib. 
may  join  as  co-plaintiffs      .....    828 

some  may  sue  on  behalf  of  themselyes  and  others,      ib. 
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PARTIES,  NECESSARY-^Mm/wKeil.  poge 

Having  concurrent  intereBts  with  plaintiff— ^ra/onieci. 

as  well  in  case  of  real  as  of  personal  estate  -  929 

where  they  claim  under  a  trust  deed   -        -  830 

where  they  are  joint  and  separate        -        -  ib. 

in  suits  to  marshal  assets     •     .  -       -       -  ib. 
Crew  of  a  ship.     Vide  Ship. 

Contingent  interests,  persons  having,  in  matters  of 

account          ----•-.-  808 

Depositee  of  chattel  may  sue  for  chattel  without 

cesitti  que  trusts     -.-•--.    318 
Derivative  mortea^ees      ------    287 

Devisees  cannot  oe  joined  with  heir-at-law  as  co-plain- 
tiffs   827 

imder  prior  will, 

Qy.  where  he  can  be  made  a  party  in  a  suit 
to  establish  a  will     -        -        -  825,  fi.  (m) 

bankrupt  not  necessary  in  suits  under  statute 

against  fraudulent  devisee       -        .       -        -    825 
rule  as  to,  claiming  under  limitations  in  a  will  •    816 
executory  --------    818 

not  in  bemg,  bound  by  decree  against  inheritance,     ib. 

in  suits  for  the  delivery  up  of  forthcoming  bill  -  298 

secia  to  recover  amount  or  lost  bill     •       -        -  ib. 
Escheat,  person  entitled  to, 

necessary  party  where  no  heir    -        •        -        -  327 
Executor  of  mortgagee, 

in  suits  by  heir  to  foreclose         -        -        -        -  812 

having  a  trust  for  sale  after  renunciation  -        -  816 

Executors  must  all  be  parties    -----  815 

although  one  be  an  infant  -        -       -        -        -  ib. 

secuu  those  who  have  not  proved  -        -     315^  816 

need  not  be  co-plaintiffs      -        -        .       .       -  816 

Executory  devisees   -------  818 

not  in  being,  bound  by  decree  against  inheritance,  ib. 
Executory  limitations, 

persons  claiming  under      -----  ib. 

Foreclosure : 

in  suits  to  foreclose  mortsage     -        -        .        .  807 

all  persons  iuterestea  in  mortgage        -        -  ib. 
prior  incumbrancer, 

not  necessary  in  suits  by  subsequent  mort- 
gagee          ib. 

mort^pigee  not  necessary  where  mortgage  has  been 

assigned-        -.--...  808 
heir  of  mortgagee  not  necessary  where  mortgage 
devised   ------        --ib. 

executor  of  mortgagee  necessary  in  suits  by  his 

heir        --.----.  312 

heir  of  mortgagee       ------  ib. 
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Having  eoneiurreiit  interests  with  plaintiff— ^eon/tfm«<f. 

Heiivat-law  of  devisor       ------  924 

in  suits  relating  to  will       -----  325 

for  title-deeds  of  devised  estates  •        -        -  ib. 

to  sell  lands  devised  for  pavment  of  debts  -  ib. 

under  statute  aeainst  frauaulent  devises     -  ib. 

when  devisee  a  bankrupt     -        -        -        -  ib. 

not  necessary  where  lands  are  given  by  deed  to 

pay  debts          ------  ib. 

where  trustee  has  been  long  dead         -        -  926 

absence  of  not  a  ground  of  objection  to  title       -  ib. 
a  ground  of  objection  to  conveyances  under 

decree       -------  ib. 

not  bound  unless  a  party    -        -        -        -        -  ib. 

in  what  cases  court  will  establish  a  will  without^  ib. 

if  absent       -------  ib. 

or  not  to  be  found        -----  ib. 

where  no  heir,  attorney-general  or  person  entitled 

to  escheat        -        -        -        -        -        -        -  327 

cannot  be  joined  with  devisee  as  co-plaintiff      -  ib. 

of  mortgagee      -------  ib. 

necessary  insults  of  foreclosure   -        -       -  ib. 

secus  where  legal  estate  has  been  devised     -  ib. 

or  assigned   ------  287 

Idiot  not  a  necessary  party  to  a  suit  for  his  own  be- 
nefit         299 

Impropriator,  not  necessary  in  suits  by  vicar    -        -  320 

not  objecting,  liable  to  his  own  costs  •        -        -  323 
Incumbrancers, 

in  suits  for  for  the  application  of  real  estates,  to 

pay  debts        -------  829 

omission  of,  cured  by  decree       -       -        -        -  ib. 

upon  estate  tail  -------  318 

prior  not  necessary     ------  307 

in  suits  by  subsequent  mortgagee  to  fore- 
close -------  ib. 

for  sale  of  estates  -       -       -       -       -  ib. 

for  the  application  of  a  surplus  by  per- 
son   entitled    after   satisfying   prior 

charges     ------  ib. 

for  administering  the  estates  of  a  trader,  ib. 
Inconsistent  titles : 

persons  having,  cannot  be  joined  as  co-plaintiffs,  327 

devisee  and  heir-at-law        -        -       -       -  ib. 

settlor  and  purchaser   -----  ib. 

Vide  Advbrsb  Claimaitts. 

Infant  executor,  must  be  a  party  to  a  suit  by  his  co- 
executors        --------  315 

Inhabitants  of  a  parish  may  sue  on  behalf  of  them- 
selves and  the  rest         ------  331 

Insolvent  debtor,  not  necessary  in  suits  by  assignees,  31 1 
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HavlBg  concurrent  interests  with  plain tlff-«^etmtfcnM0tf. 

Intermediate  estates : 

persons  entitled  between  plaintiff  and  first  re- 
mainder man  in  fee           -        -        .   '     -  317 
coming  into  esse  after  suit  instituted    -        -  318 
Joint  interest,  when  persons  bavin?,  are  abroad        -  310 
Joint  proprietors  of  a  tradin?  undertaking  may  sue 

on  behalf  of  themselves  ana  others         -        •        -  331 

Joint-tenants  in  suits  for  partition     -        -        -        -  301 

of  a  legacy      ------  303 

of  mortgage  money         -        -        -        -  ib. 

Kin,  next  of.     Vide  Next  op  Kin,  infira, 

Lep^al  estate,  or  right  to  sue,  persons  having     -        -  285 

Legatees : 

not  necessary  in  suits  by  executor       -        -        -  314 

by  trustees  for  payment  of  legacies       -        -  ib. 

whose  legacies  are  charged  on  re^  estates  -        -  ib. 
of  feme  covert  : 

must  all  be  parties  to  a  suit  by  one      -        -  315 

may  sue  on  behalf  of  themselves  and  others,  331 

Residuary.     Vide  Rbsiduaby  Lsoatess,  bifra. 

Lessee,  where  lease  has  been  assigned       -        -        -  297 

Lessees  or  tenants,  not  in  general  necessary       -        -  301 

unless  in  partition       ------  ib. 

or  in  bills  to  restrain  ejectments  against  them    -  ib. 

Lessor  necessary         -------  ib. 

in  suits  to  establish  a  general  right     -        •        -  ib. 

to  a  modus    -------  ib. 

to  fees  of  office      ------  ib. 

to  a  rieht  of  way  -----  ib. 

where  lease  is  of  tithes  by  parol   -        -     292. 30*2 

sectis  where  demise  is  by  deed      •        »        -  ib. 

not  necessary  in  suit  for  partition  by  lessee        -  300 

nor  in  bills  for  tithes  - .      -        -        -        -        -  302 

unless  under  parol  demise    -        -        -        -  ib. 

Life,  tenant  for.     Vide  Tenant  pob  Life. 
Limitations,  executory.   Vide  Exboutok V  Limitation  s. 

Lunatic,  in  all  suits  on  his  behalf      •        -        -        -  ib. 

secue  when  suit  to  impeach  his  own  act      •        -  ib. 

Mortgagee,  derivative       -        -        .        -        -        -  287 

Viae  FoRBOLOSuaB.    Rkdsmttion. 
Mortgagor,  in  suits  by  second,  inoumbraiicer  to  re- 
deem -----.-..  306 

Vide  FoRSGLOflURE.      RSSKMPTION. 

Next  of  kin        .-..-...309 

may  sue  on  behalf  of  themselves  and  others        -  331 

Obligee  in  a  bond      ----.«..  2d2 

or  his  representative  ------  ib. 

Owners  of  land  may  sue  to  establish  a  modus  on  be- 
half of  themselves  and  others  -        -        -        -  331 

Parish,  inhabitants  of,  may  sue  on  behalf  of  them- 
selves and  others    --.....  ib. 


Digitized  by 


Google 


INDEX.  795 

PABTIES,  NEC£69ARY--e(mtfim<Al.  page. 

Having  concurrent  interests  with  plaintiff— eofiHitiMcf. 
Partition,  in  suits  for         -  •     -        -        -        -        -    800 
Vide  Lbssor.    Lessee. 

Partners -808 

Pawnee  of  chattel,   may  sue  for  without  cestui  que 

trust 313 

Personal  representatives   ------    293 

in  all  suits  relating  to  the  assets  of  a  deceased    -     ib. 
where  none  in  England  limited,  administration 

must  be  taken  out  .--.--    204 
where  executor  abroad,  administration  may  be 

taken  out  under  28  Geo.  8,  c.  87     -        -        -    205 
where  executor  an  infant,  administration  must 

be  taken  out  under  28  Geo.  8,  c.  87         -        -    206 
in  what  cases  dispensed  with      -        -        -        .    204 
leave  given  to  bnng  him  before  the  master         -     ib. 
may  sue  without  persons  beneficially  interested,     813 
even  though  they  oe  executors  in  trust        -        -     ib. 
Portionist  of  tithes    -------    824 

Principal,  necessary  where  agency  appears  on  the 
contract  --------    291 

Proprietors  of  a  general  institution,  may  sue  on  be- 
half of  themselves  and  others         ....    332 

Purchasers  of  different  portions  of  an  estate  under 
trust  for  sale  --------    810 

Vide  SUB-CONTR-ICT. 

Rector.     Vide  Impropriatob. 

IrSirV-'.lRulerelatinfftothem    -       -    816 

not  necessary  beyond  the  first  vested  estate  of 
inheritance      -------     ib. 

Residuary  legatees     .----.-    800 

must  all  DC  parties  to  a  suit  by  one  for  his  share,    314 
Redemption  of  mortgages : 
in  suits  for, 

all  persons  entitled  to  redeem      ...    804 
where  two  estates  mortgaged  for  the 
same  sum  ------      ib. 

where  same  estate  belongs  to  several 
nersons       ------     ib. 

where  two  estates  are  mortgaged  to  the 

same  person  for  different  sums  -    805 

where  one  mortgage  of  personal  and  the 
other  of  real  estates  -        -        -        -    806 

in  suits  by  second  incumbrancers  -        -     ib. 
Representative  (personal). 

Vide  PERsoifAL  Rbpresentativb. 
Sale,  trust  for.     Vide  Trust,  injra. 
Ship,  crew  of,  may  sue  for  prise  money  on  behalf  of 
themselves  and  others    ------    881 

Sub-contracts,  persons  entitled  under,  in  what  cases 
necessary  parties    -------    290 
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Having  concairent  interestB  with  plaintiff— eofi/tmitff^. 
SubMiiiberB  to  a  general  'institution  may  sue  on  b^ 

half  of  themselves  and  the  rest      ....  332 

Tenants  in  common : 

in  suits  for  partition  -•->-.--  800 

of  mortage  money     ------  808 

Tenant  for  life,  may  be  a  party  to  a  suit  without  re- 
mainder men  in  suits  for  partition          ...  800 
Tenant  in  tail,  incumbrances  upon     -        -        -        -  818 

Trust  for  sale,  purchasers  of  different  portions  of  the 

estates   -        -        -        --        -        -        -        -  810 

Trustee  may  sue  co-trustee  without  cestui  que  traats  -  818 
Trustees    -        -.-        -        -        -        -        -        -286 

whether  trust  implied  or  expressed     ...  286 

in  what  cases  dispensed  witn      ....  296 

where  they  have  no  legal  or  beneficial  estates,  ib. 

intermediate  trustees  of  equitable  interests,  ib. 

depositee  of  deeds         -----  ib. 

assignor  of  equitable  interests      ...  297 

Vicar  not  necessary  in  suit  by  impropriator       -        -  820 

not  objecting,  liable  to  his  own  costs  ...  328 

by  portionist  against  occupiers  and  impropriators,  324 

Will,  rule  as  to  persons  claiming  under  limitations  in,  316 

In  what  cases  a  few  may  sue  on  behalf  of  themselres 

and  others       ----...  328 

Creditors  of  a  deceased  person    -        -        -        -  ib. 

as  well  in  case  of  real  as  personal  estate       -  329 

under  a  trust  deed        .....  330 

joint  and  separate         .....  ib. 

m  suits  to  marshal  assets      -        -        •        -  ib. 
Legatees     -----•-.331 

Next  of  kin         ...--..  ib. 

Joint  proprietors  of  a  trading  undertaking          -  ib. 

Members  of  numerous  societies  -        -        -        -  311 

Inhabitants  of  a  parish        .....  331 

Owners  of  lands^  in  suits  to  establish  a  modus    -  ib. 

Crew  of  a  ship,  m  suits  for  prize  money      -        -  ib. 

pSSSS^f"!>««»«'^ -•»»*««'»»    -    -  «« 

exceptions  to  the  rule  .....  333 
where  plaintiff  and  those  for  whom  he 

sues  are  assignees  of  shares        -        -  ib. 
where  relief  sought  is  not  beneficial  to 

all      - 334 

where  object  is  to  dissolve  partnership,  ib. 
to  rescind  a  contract  not  necessarily 
disadvantageous  to  all         -        -  ib. 
or  to  enforce  claims  which  are  not  neces- 
sarily reasonable  with  reeard  to  all  -  ib. 
secus  where  suit  is  necessamy  beneficial 

to  all 885 

Persons  immeiUatefy  interested  in  resisting  the  plain- 
tiff's demands          .......  337 


Digitized  by 


Google 


INDEX. 


797 


PARTIES,  NECESSARY— conhmieA  page. 

Persons  immediate^  interested  in  resisting,  kc,^-catU*. 
Administrator.    Vide  Pbrsoral  Rbpbbsbntatiyb. 
Administratrix,  husband  of       -        -        -        -        -    8^ 

Vide  Feme  Covbbt. 
Assignee  of  mortgage : 

necessary  in  suits  for  redemption        -        -         3d2--8 
iectis,  mesne  assignees  -----     ib. 

of,  secured  by  mortgage  money   -       -        -    857 
of  trustees, 

whereyer  trustee  has  assigned  his  trust  estate,    889 
Vide  PuROHASBB,  infra. 
Assignees  of  bankrupts  or  insolvent  debtors      -        -    840 
Bankrupts  unnecessary     ------    848 

unless  where  fraua  or  collusion  is  charged  -     ib. 

Bishop.     Vide  Obdinart. 
Bond,  co-obligors  in.    Vide  Subbtibb,  infra. 
Cestui  que  trusts, 

in  what  cases  necessary      «        -       -       -        -    848 

in  bills  for  redemption        -----     ib. 

in  bills  to  purchase  estates,  of  which  the  equity 
of  redemption  has  been  conveyed  to  trustees 

for  sale 849 

seats  where  numerous         -       -       -       -       -     ib.  . 

in  suits  against  trustees,  for  payment  of 

debts,  &c.  -        -        -        -        -  ib. 

where  receipts  of  trustees  are  to  be  good 
discharges  .       .       -       -       -     ib. 

of  mortgage  money     ------    861 

Club,  meml^rs  of,  dispensed  with  in  suits  by  trades- 
men against  committee  ------    867 

Collateral  security : 

owner  of  an  estate  mortgaged  by  way  of,  neces- 
sary in  bills  of  foreclosure        -        -        -    8j88 
secus  where  collateral  security  is  personal     -     ib. 
Committees  of  idiots  or  lunatics         -        .        .        •    840 
Committee  of  a  club : 

in  suits  against,  members  (where  very  numerous) 
may  be  dispensed  with    -----    867 

Contingent  remainder  men        -----    8j80 

trustees  to  preserve    ------     ib. 

Contribution,  all  persons  liable  to  make    -        *     .  "    861 
in  suits  for,  by  sureties,  principal  and  co-sureties 
necessary         -------    864 

Creditors  of  a  bankrupt  or  insolvent  not  necessary,    847 
Creditors  and  legatees  not  necessary         "       T       *    ^^ 
in  suits  for  surplus  after  payment  of  their  de- 
mands     --------     ib. 

under  trust  deeds  by  persons  having  prior  charges 

to  trust  deed     ------     ib. 

secus  where  trustees  have  no  power  of  dis- 
position   -------     ib. 

whose  charges  cCre  not  specified  in  deed      -        -     ib. 
secus  where  they  are  subsequently  ascertained,     ib. 
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Persons  immediate^  interested  in  resUtiiig,  to.  'CoiU^. 
Deed,  rule  u  to  persons  claiming  vnder  settlement 

made  by          ---.-.-.  816 
Devisee  of  mortage  (specific) : 

qtuBre  whether  necessary  in  a  suit  between  mort- 
gagor and  executor  of  mortgagee    •        .        -  347 
Derivative  mortgagees, 

necessary  in  suits  to  redeem       .        •        «        •  853 

Executors,  all  who  have  proved  must  be  parties        -  343 

although  some  have  released  or  disclaimed         -  344 

secus  where  some  are  abroad         -        -       ib.  365 

or  in  contempt     ------  344 

or  have  not  proved       -        •        •        -        -  ib. 
Executor : 

injunction  against  several  dissolved  on  applica- 
tion of  one       ----..-  345 

not  made  a  party,  ordered  to  be  made  party  and 

to  account  in  decree         -----  ib, 

effect  of  remuneration  by,  on  power  of  sale          -  ib. 

of  a  deceased  executor        -----  344 

where  a  complete  account  is  required         -        -  ib. 

charge  to  be  raised  against  real  estate          -  ib. 
Vide  Personal  Rfpbssbittativii. 

durante  minare  atati    ------  341 

though  infant  executor  has  attained  21,  and  has 

proved      .------  342 

aecus  where  he  has  aooovnted  with  executor,  ib. 

Executory  decrees     -        -       -        1-        -        -        -  360 

Executrix,  husband  of       ------344 

Vide  Fbmb  Covbbt. 
Factors,  joint : 

in  what  cases  bill  may  be  filed  against  one  only,  365 

Grantor,  heir  of,  in  informations  for  charities    -        -  353 

where  omitted,  inquiry  directed          -        -        -  354 

Heir  of  grantor,  in  informations  for  charities    -        -  353 

where  omitted,  inquiry  directed         -        -        -  354 

Heii^t-law  of  estate  charged  with  annuity       -        -  339 

of  devisor        ------  324 

Incumbrancers,    in    suits   to  foreclose  or  establish 
charges : 

all  incumbrancers  under  a  trust-deed  for  creditors,  373 
Beats  in  suits  by  second  mortgagee  to  redeem  the 

first  - 377 

subsequent  to  plaintiff's  claim      -        -        -  378 

prior,  unnecessary        -----  376 

pendente  Hte,  need  not  be  made  a  party        -  377 
eecus  where  he  gets  a  legal  estate  which 

must  be  reconveyed          -        -        -        -  378 

Insolvent  debtor  unnecessary    -----  348 

unless  where  fraud,  &c.  is  charged      -        -        -  ib. 
Vide  Insolvent. 
Insolvent,  co-obligor  or  surety, 

not  a  necessary  party  in  suits  for  contribution   -  364 
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Persona  MMneifia/el^  interested  in  resistiogi  fco.-— eoni'. 

plaintiff  nwy  elect  where  to  make  him  party 

or  not        -------  365 

entitled  to  his  costs      ^       -        .        .       .  ib. 
Intermediate  estates : 

persons  entf  Ued  to      •        «        •        •        -        -  360 

coming  into  csie  after  bill  Aled    -       -       -       -  361 

Joint  demand : 

in  what  cases  it  may  be  established  against  a  few, 

if  many  jointly  liable        >        •        -        -  366 

where  co-obligors  are  very  numerous   -       -  ib. 
in  suits  by  tradesmen  agunst  the  committee 

of  a  numerous  club  -       •       -        -        -  867 

against  some  of  many  shareholders      «        ->  370 

in  bills  of  peace   ----«.  369 

to  establish  rights          ->        -        -        -  ib. 

of  suit  to  a  mill       -        -        -        -  ib. 

to  duties  by  corporation         -       -  ib. 

of  common  by  lord  -        -        •        -  ib. 

to  tithes,  where  joint  modus  is  set  up,  ib. 

Jointly  and  severally  liable,  all  persons  who  are        -    362 
Joint  stock  companies : 

in  what  cases  bill  may  be  filed  against  a  few  of 

many  subscribers      -----    366 

or  directors  -------    367 

Legatees  not  necessary  in  demands  against  personal 
estate ..--    347 

Lessor  of  tithes, 

cannot  be  made  party  to  a  cross-bill  by  occupier 
who  is  sued  by  a  lessee  for  tithes     •       -        •    356 
Liens,  specific : 

in  what  cases  persons  having,  upon  personalty  in    ' 
dispute  under  a  will,  are  necessary  parties      -    347 
Limitations  in  settlement, 

what  persons  entitled  under,  are  necessary         -    358 
Lord  of  the  manor,  in  questions  of  copyhold  or  no 

copyhold  -------     ib. 

in  suits  for  the  surrender  of  copyholds  for  lives,      ib. 
9ecu8  in  suits  for  copyholds  of  inheritance,     ib. 
Mortgagee  not  necessary  where  mortgage  has  been 

assigned  --------    352 

but  may  be  made  party  to  account  for  rents  re- 
ceived by  him  ------    353 

Afortgagee  made  a  party,  entitled  to  be  redeemed     -    376 
second, 

may  redeem  first,  without  subsequent  in- 
cumbrancers    ------    377 

Mortgage  money, 

all  persons  interested  in      -        -        -        -        -    851 

$ecu$  where  it  has  been  assigned  for  the  pur^ 
pose  of  embarrassing  proceedings     -       -    852 
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Persons  tfnmedia^eJif  interested  in  resisting,  &c.— omH. 

Numerous,  where  parties  are,  bill  may  be  filed  against 
a  few  only -    866 

Obligors  in  a  bond,  all  or  their  representatires  -    862 

Mcus  where  rery  numerous  -        •        .        •    866 

MCiMafter  judgment  at  law  against  one      -       -    868 

where  person  sues  is  principal,  and  the  others 

only  sureties     -       -        -        -       •       -     ib. 

Vide  SnR]fiTiB8,  mfra. 
Occupiers,  unnecessary  in  suits  to  establish  a  pay- 
ment in  lieu  of  tithes  over  a  particular  estate         -    856 
Ordinary,  in  what  cases  a  necessary  party         -       -    866 
in  bills  to  establish  a  modus,  or  customary  pay- 
ment against  an  ecclesiastical  rector       -        -     ib. 
Owner  of  inheritance         ......    864 

in  all  cases  where  real  estate  is  to  be  affected     -     ib. 

in  suits  by  specialty  creditors     -        -       -        •     ib. 

seats  in  bills  to  recoyer  arrears  of  an  annuity,      ib. 

in  suits  to  establish  a  modus        •        -        -       -     ib. 

a  custom      -       -       -        -     ib. 

secus  where  suit  is  merely  possessory    -        -    865 
as  on  tithes  --•-..     ib. 
he  may,  howeyer,  be  brought  before  the 
court         ----.-.     ib. 

Paraphernalia : 

qtuere  whether  specific  deyise  of,  by  husband, 
is  necessary  in  a  suit  between  wire  and  exe- 
cutor of  husband      ......    847 

Partners,  all  in  a  firm  or  their  representatiyes  -        -    861 
Patron  in  bills  to  establish  a  modus,  &c.    -       -       -    858 
Personal  representatiye : 

whereyer  demand  is  against  personal  estate        -    341 
in  suits  against  his  agent  to  whom  he  has 

remittea  ---..-.    842 

in  suits  by  creditors     -       .        .       .        •     ib. 

by  specific  legatee    -        -        -        -     ib. 

seeus  where  reyersioner  seeks  to  set  aside 
a  lease  against  specific  legatee  -     ib. 

secus  where  he  has  been  outlawed        -        •    841 
where  administration  is  disputed  -        -    842 
where  party  entitled  to  aaminister  re- 
fuses to  do  so,  or  to  permit  any  one  else    848 
must  be  one  appointed  in  England      •        -    842 
appointed  abroad,  coming  to  England,  not 
necessary  to  haye  a  personal  representi^ 
tiye  in  England        .....     ib. 

Pendente  UtSj  assignees  or  purchasers.    Vide  PuR- 

0HASBR8,  infra. 
Principal  and  sureties.    Vide  SuRBnsa,  t^/m. 
Purchasers : 

all  persons  who  haye  contracted  for  the  purchase 
of  an  estate  subsequent  to  plaintiff's  demand,    875 
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Persons  immediately  interested  in  resisting^  &c. — cont^. 
Purchaser  or  assignee  (pendente  Ute) : 

need  not  be  made  a  party  .        -       -        -       -    878 

unless  legal  estate  has  been  conveyed  to  him      -     ib. 
may  make  himself  party  to  supplemental  bill     -     ib. 
may  petition  that  assignor  shall  not  have  money 
out  of  court  without  notice       -        -        -        -     ib. 

Remainder-man  in  fee  or  in  tail, 

in  what  cases  necessary      ...        -        -    868 
Rent-charge, 

in  suits  to  establish,  all  persons  whose  estates  are 
liable  must  be  parties      -        <-        -        -        -    871 

secuB  in  cases  of  diarity       .....     ib. 

Residuary  legatees  not  necessary  in  demands  against 

personal  estates       ......    847 

Resulting  trusts : 

persons  entitled  to      -----       -    858 

Reversioner  in  fee,  in  what  cases  necessary   -        -        868 
Settlement : 

rule  as  to  persons  claiming  under  limitation  in  -    816 
Shareholders, 

in  joint-stock  companies  dispensed  with  where 
very  numerous        -...-.-    887 
Severally  liable: 

in  what  cases  bill  may  be  filed  against  one  party 

severally  liable  without  the  others   -        -    866 
co-executors') 

co-trustees     Where  one  abroad    -        -        -     ib. 
joint  factors  J 
Sub-contracts,  persons  interested  under, 

rule  as  to-        -        -        -        -        -        -        -    876 

Sureties, 

in  suits  by  one  against  principal  and  others  for 
contribution    -----.-    864 

tectu  where  insolvent  ......     ib. 

if  insolvency  can  be  admitted  or  proved       «•     ib. 
plaintiff  may  elect, 
not  necessary  in  suits  against  principal      •        -    868 
»ecua  the  owner  of  an  estate  mortgaged  as  a  col- 
lateral security         ...        -        -     b. 
but  not  when  collateral  security  is  only  per- 
sonal        -------     io. 

Surplus,  persons  interested  in    -        -        -        -        -    849 

Tail,  tenant  in.     Vide  Tenant  in  Tail. 

Tenants  unnecessary  in  suits  to  establish  a  payment 

in  lieu  of  tithes  over  a  particular  estate  -        -    866 
in  suits  to  settle  boundaries        ....    867 

in  general  in  suits  against  the  persons  under 

whom  they  claim      -        -        -       -        -     ib. 

but  decree  will  be  made  '^  without  prejudice" 
to  their  rights  -...--     ib. 
3f 
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Persons  immediately  interested  in  resisti&g,  &c. — cont^, 
gecus  in  cases  of  partition    -----    858 

tenant  made  party  to  a  bill  for  a  partition,  his 
lessor  ordered  to  pay  his  costs         -        -        -     ib. 
Tenant  for  life, 

what  persons  being,  are  necessary  parties  -        -    860 
Tenant  in  tail  of  mortgage, 

under  conveyance  by  mortgagee         -        -        •    352 
Tenant  in  tail  suit : 

in  suits  concerning  the  interest  of  real  estates    -    868 
for  a  foreclosure  ------    850 

or  to  charge  them         -----     ib. 

secus  in  questions  between  yendor  and  purchaser, 
effect  of  his  death  without  issue  pendente  lite      -    861 

Trustee 338 

9ecu8  where  no  estate  ------     ib. 

unless  defendant  may  haye  a  demand  oyer 

against  them      -----     ib. 

in  cases  of  fraud    -----    ^SQ 

in  suits  to  set  aside  purchases  from  them,     ib. 
naked  trustee        -----     ib. 

broker ^J^ 

agent     -------     ib. 

under  will  who  has  released  and  neyer 

acted »*>• 

Trustees : 

all  trustees  must  be  parties,  or  their  representa/- 

tiyes -     ib. 

where  all  are  guilty  of  same  breach  of  trust,    840 
aecus  where  bifl  to  nas  an  account  only  of  the 
acts  of  one         -        -       -  -        -     ib. 

effect  of  clause  making  their  receipts  discharges,    849 
in  what  cases  bill  may  be  filed  against  one  only 

ofseyeral      -        -        -  -        -        -    865 

not  where  there  has  been  a  joint  breach  of  trust,    ib. 

to  preserve  contingent  remainders      -        -        -    860 

Vestry  order,  all  parties  to        -----    361 

Persons  conteguentiaOy  interested  in  resisting  plain- 
tiff's demand. 

wherever  defendant  has  a  remedy  over  against 

another  person,  such  person  must  be  a  party  -    378 
heir  at  law  of  vendee, 

in  suits  for  specific  performance  -        -    ^ 

where  vendee  dies  pendente  lite    -        -        -     ib. 
grantee,  representative  of, 

unnecessary  in  suits  by  them  for  surrender  of 
a  sum        -------    381 

mortgagor,  peraonal  TepxeseBtativ^  of, 

unnecessary  in  suite  to  forecloae  against  heir    880 
Mcta  where  sale  is  prayed  instead  of  for^ 
closure     -------861 

mortgagee,,  personal  representatiye  o^ 

necessary  in  euits  to  redeem        ^        -        -    381 
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Persons  consequentiaUjf  iateiestod  in  resistiiig,  &c. — o&ni^. 

Personal  representatire, 

in  suits  against  ^dow  to  eompel  her  to  elect  881 

by  speeial  creditors       -        -        -        -  879 

secus  where  representataye  as  in  contest  880 
of  purchaser, 

in  suits  for  specific  perfomance  against 

heir 882 

$ecu8  where  purchase-money  has  been 

paid      ------  ib. 

Personal  representation  umieeessary : 

of  mortgagor  in  suits  to  foreclose,  not  neces- 
sary    880 

in  suits  by  heir  for  surrender  of  term    -  881 

Principal  in  suits  for  contribution      •        -        -  878 

by  sureties  -------  ib. 

by  bail         -------  ib. 

Purchaser.     Vide  Vbkdbs,  infra       -        -        -  882 

Vendee,  heir  of  -        -        -        -        -        -        -  ib. 

personal  representatiye  of    -        -        -        -  ib. 

PARTIES,  NECESSARY: 

In  what  cases  dispensed  with    •        •        -        -        -  885 

where  some  are  alnroad        -----  ib. 

partners -  866 

co-executors         ------  ib. 

co-obligors   -------  ib. 

co-trustees    -------  866 

$ecu3  where  there  has  been  a  joint  breach 

of  trust      ------  ib. 

joint  factors  -       ------  ib. 

joint  debtors        ------  866 

where  yer^r  numerous         -       -        -        -     866, 867 

subscribers  to  joint  speculations  -        -        -  866 

co-obligors  -------  ib. 

members  of  a  club       -----  867 

proprietors  of  a  point-stock  speculation         -  ib. 

shareholders  of  joint-stock  companies  -        -  870 

committee  of  a  club     -----  868 

commissionerB  under  an  act  of  parliBaient  -  ib. 

although  their  indiyidual  interests  areto  be  affected,  860 

in  bills  of  peace    ------  ib. 

in  suits  to  establish  rigkts    -        -        -        -  ib, 

terre  tenants  in  suits  to  establish  a  rent- 
charge  on  behalf  of  a  charity    -        .        -  871 
Beats  where  their  rights  are  not  homogeneous     -  878 
Objections  for  want  of,  in  what  manner  taken           -  884 
by  demurrer        ---.--  ib. 
obyiated  b^  showing  a  sufficient  cause 
for  omission        -----  886 

must  show  who  are  proper  parties        -  ib. 

but  not  bv  name     -       -       -       -  ib. 

amendment  of  bill  .after  deanirret        -  880 
8  F  2 
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Objection  for  want  of,  &c. — continued, 

by  plea        -       -       -       -       "     .  "  .     "  ^^ 

must  controvert  excuse  alleged  in  bill  -  SB7 

amendment  of  bill  after  plea  -        -  ib. 

by  answer   -------  ib. 

at  tbe  bearing       ------  ib. 

should  be  at  the  opening       -        -        -  888 

ought  not  to  proceed  from  defendant    -  ib. 

not  a  ground  for  dismissing  bill     -        -  ib. 
but  cause  will  be  ordered  to  stand  over 

with  liberty  to  amend        -       -       -  389 

in  what  manner  obviated : 

by  showing  a  sufficient  cause  for  the  omis- 
sion in  the  bill         -----    985 
by  waiver  of  relief  at  the  hearing         -        -    389 
by  plaintiff's  undertaking  to  give  effect  to  the 

rights i^ 

in  what  manner  remedied 

by  amendment     ------ 

after  demurrer      -----    886 

after  plea      .-----    ^7 

after  answer  ------     ib. 

at  the  hearing       -----     ib. 

not  where  the  case  will  be  changed, 
leave  given  to  amend  by  adding  parties,  or 
by  showing  why  they  cannot  be  added. 
Vide  Ambndmbnt. 
by  supplemental  bill    -----    898 

PARTIES,  UNNECESSARY: 

Joinder  of,  in  what  cases  improper : 
as  plaintiffs: 

where  they  claim  inconsistent  or  adverse  in- 
terests         319,827 

impropriator  and  vicar  -        -       -        -  S20 

vicar  and  impropriator  -        -        -        -  ib. 

devisee  and  heiiHit4aw          -        -        -  827 
settler  and  purchaser  in  suits  to  avoid 

settlement  ------  328 

where  they  have  no  interest  at  all        -        -  898 

may  be  objected  to  by  demurrer   -       -  ^1 

by  plea  ------  ib. 

eeetu  in  supplemental  bills    -        -        -  400 

in  cases  of  auctioneers  and  vendors,  401 
assignor  and  assignee  of  a  chose  in 

action          -----  ib. 

as  defendants : 

agents  in  suits  against  principal  -        -        -  ^ 

residuary  legatees  in  suits  against  executor  ib. 

.  bankrupts  in  suits  against  assignees     -        -  ib. 

insolvents  in  suits  against  assignees     -        -  ib. 

married  women  in  suits  against  assififnees    -  896 

witnesses  diould  not  be  made  defemaants    -  894 
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PARTIES,  UNN£CESSARY-*€Ofidmierf.  page. 

MOW  I  officers  of  corporation!         •    .    •  ib. 

agents  to  sell  -       -       -       -       •  ib. 

auctioneers     -----  ib. 

arbitrators      -----  896 

'  attomies         -----  ib. 

in  wbat  cases  they  may  demur    -       -       -  897 
whether  they  can  protect  themselyes  from 

discovery  oy  answer         -       -       -       -  ib. 

in  what  manner  plaintiff  may  get  rid  of  ikemy  898 

by  dismissal  ------  ib. 

by  amendment       -----  ib. 

in  either  case  it  must  be  on  pay- 
ment of  costs       -       -       -       -  ib. 

PARTITION : 

Decrees  in,  where  infants  are  parties         -       •        •  99 

Day  to  show  cause,  given  to  an  infant  in  decrees  for,  225 
Where  infants  are  concerned,  no  conveyances  decreed 

tin  after  21 ib. 

decree  only  extends  to  giving  possession,  &c.     -  ib. 
Bills  for, 

must  not  pray  relief  against  persons  interested  in 

one  share  only         ------  443 

Suits  for.     Vide  Partibs. 

PARTNERS : 

Suing  must  not  assume  a  corporate  character  with- 
out a  charter  -------- 

Suits  by  a  few  on  behalf  of  the  others  where  per- 
mitted   ---------28 

PARTNER  becoming  Bankrupt, 

Suits  by  his  assignees        --.-..      86 

PARTNERSHIP: 

Whether  a  bill  can  be  sustained  for  partnership  ac- 
counts, without  praying  a  dissolution     -       •        •    486 
Vide  Partibs. 

PART  PAYMENT : 

Its  effect  upon  wife's  right  by  survivorship        -        -    166 

PATENT  OF  LANDS,  set  aside  by  information  in  equity,        4 

PATENTS : 

Bills  to  restrain  the  infringement  of,  by  several  de- 
fendants, multifarious     ------    448 

PATENTEE  of  Subpoena  Office, 

to  provide  a  seal         ------    661 

PATRON.    Vide  Parties. 

PAUPER: 

May  sue    .--.-.-.-401^ 
Vide  Forma  Paupxris. 
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Not  required  to  give  security  for  cosfts       ...        -      40 

May  be  prochein  amy  of  an  infiuit      -        -        -        -      ib. 

but  cannot  sue  as  prochein^m^  \xl  forma  paupaiSy      4S 

seem  of  a  feme  covert  .••-.-    152 

Churchwardens  may  join  in  suit  with        -        -        •     ib. 

PAYMENT  OUT  OF  COURT, 

of  money  belonging  to  feme  covert     .        •        -    120 
Vide  Fjsxs  CovKRT. 
Into  court, 

its  effect  upon  wife's  Hgbt  by  survivorship         -    165 
in  lunacy     .------    166 

PEACE: 

Bills  of,  not  multifarious,  because  plaintiffs  claiat 
one  distinct  right  under  different  titles  -       •        -    457 

PEDIGREE: 

In  what  cases  necessary  to  be  stated  in  a  bill    •        -    422 
In  what  cases  plaintiff^s  pedigree  must  be  stated       -     ib. 

PEER: 

Never  charged  with  combination  or  confederacy 
Right  of  to  a  letter  missive,  not  merely  a  privilege 

of  Parliament,  but  extends  to  all  persons  having 

privilege  of  peerage        ------    601 

Service  of  subpcenaor  letter  missive  at  town  house  of 

good,  although  he  is  abroad  -----  505 
If  abroad,  must,  if  plaintiff,  give  security  for  costs,  84 
Answers  upon  honour  ---...  486 
Not  bound  to  take  a  copy  of  bill  on  appearance  -  555 
Subpoena  against       -------ib. 

vide  SuBPCBNA.    Lbttbrb  Missive. 
Process  against.    Vide  Costkmft. 

Appearance  for  put  in  on  return  of  sequestration       -    654 
Bills/^ocoii/esso  against.    Vide  Pbo  Confssso. 

PENALTY,  Waiver  of.     Vide  Bill  (Prayer). 

Demurrer  for  want  of        ------    499 

in  tithe  suit        -------     ib. 

PENDENTE  LITE  (Purchaser  or  Assignee). 
Vide  AssiGKBB. 

PENSION  granted  by  the  Crown  may  be  sequestrated  -    638 

PERSONAL  REPRESENTATIVE, 
Of  party  absconding, 

to  be  served  with  decree     .        •        •        -        -    9!^ 
Joinder  of  representative  of  a  deceased  representative 
with  actual  representative       -      .       -^       •        .    438 
Vide  Partibs. 
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Od  behalf  of  infante i 

idiots  and  Innatiea         •       -       -       -     ib. 
Proceedings  by,  under  particular  Acts  of  Parliament,        8 
By  assignee  or  purchaser,  pendente  lUe^  that  money 
may  not  be  paid  out  of  court  without  notice  -       -    878 

PETITIONING  CREDITOR'S  DEBT: 

In  what  cases  it  may  be  disputed      ...         87.  89 
in  what  manner  --.---.     ib. 
Vide  Bankruptcy,  Act  of. 

PIRACY : 

Plea  that  plaintiff's  title  is  deriyed  from  an  act  of 
piracy    ---------66 

PLAINTIFFS : 

Who  may  be---«----8 

all  persons  whatever  -        -       -        -        -       -     ib. 

the  King     -----  -        -     ib. 

bv  his  attorney-general        -        •        -        "     .  ^ 
if  no  attorney-general,  solicitor-general        -     ib. 
the  Queen  consort, 

by  her  attorney-general        -        -        -       -      30 

the  Prince  of  Wales, 

by  his  attorney-general        -        -        -       -      21 

goTemments  of  foreign  states      -        -        -        -     ib. 

corporations        -------26 

aggregate     -------     ib. 

solicitor        -------28 

foreiffn         -------82 

joint  stock  companies  -----      29 

In  what  cases  relators  ought  to  be     »       -        -        -      12 
In  what  cases  one  may  sue  on  behalf  of  himself  and 
others     ---------    828 

Vide  Pakres. 

Suing  on  behalf  of  themselyes  and  others,  must  so 

describe  themselves  -----    886 

amendment  of  bill  in  case  of  omission         -        -      ib. 
cases  in  which  one  or  a  few  may  sue  on  behalf  of 
themselves  and  others      -----    888 
Vide  Pabtibs. 
Joinder  ofplaintiffs  who  have  no  interest. 

Vide  Pabtibs. 
Cannot  be  examined  de  bene  esee        -       -       -        -    8SM^ 
Out  of  the  jurisdiction. 
Vide  Sbcubity  pob  Costs.    Jubisdicttob. 

PLANTATIONS : 

Bankrupt  cannot  sue  for  his  property  in    -        -        -      78 
Property  of  bankrupt  in,  vests  in  assignees        -        -       74 
no  registry  or  enrolment  necessary      -        -        -      ib^ 
8  f4 
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Of  outlawry      ---.-.«..oo 

may  show  as  many  outlawries  as  exist        -        -      61 

at  what  time  to  be  put  in   -        -        -        -        •      60 

mu8t  he  sub  pede  Hgilli        .        .        •        .        .      61 

need  not  be  upon  oath         -        -        ...      62 

how  set  down     --...--61 

costs  of,  where  oyerruled    -        ...        •      62 

where  put  in  upon  commission   -        -        -        -     ib. 

Of  alien  enemy.     Vide  Alien  Enemies.  -        •      67 

That  plaintiff's  title  is  derived  under  a  criminal  act  -      66 

need  not  show  conviction  -        -        -        -        •     ib. 

Of  bankruptcy  of  plaintiff         -----      77 

form  of 

Of  idiotcy  or  lunacy  -        -        -        -        -        .        -116 

lies  to  discovery  as  well  as  to  relief    -        -        -     ib. 

Of  want  of  parties      ....-•.    886 

not  allowed  where  a  sufficient  excuse  is  alleged  -     ib. 

must  controvert  the  excuse  made  by  the  bill       -    887 

amendment  of  bill  after      •        -        -        -        -     ib. 

For  want  of  interest  in  some  of  the  plaintiffs     -      809, 401 

That  executor  has  not  proved  the  wul        ...    420 

To  amended  bill 510.  661 

because  facts  introduced  have   occurred  since 

original  bill  filed 610 

same  benefit  may  be  reserved  by  answer      -    661 
Order  to  amend  upon  argument  of    -        -        -        -    622 

after  plea  allowed       -..---     ib. 
Amendment  of  bill  after    .-----    624 

before  it  has  been  set  down         -        -        -        •     ib. 
after  it  has  been  set  down  -----     ib. 

where  plaintiff  declines  to  argue  it      -        -    626 
after  plea  allowed       ------     ib. 

must  be  upon  notice  specifying  the  amend- 
ment        -------     ib. 

pending  the  decision  of  the  court  upon,  irregular,    SStS 
after  plea  replied  to    -        -        -        -       -       -     ib. 

motion  to  withdraw  replication  and  amend, 
must  be  special         -----     ib. 

Cannot  be  put  in  without  leave,  after  attachment 

with  proclamations  returned  -        -        -     608.  650 
«e«M  before  return      -        -    .    -        -       609,610.650 
gecuB  after  ordinary  attachment  -        -        ^        -     ib. 
After  order  for  time  to  answer,  may  be  put  in  if  upon 

oath         ---...--ib. 
Metis  where  not  upon  oath  -----     ib. 

Of  an  infant.     Vide  I nfa  n t. 
Of  husband  alone, 

when  received    -------661 

PLEA  AND  DEMURRER: 

Plea  that  the  defendants  are  not  executors,  and  de- 
murrer because  executors  are  proper  parties  -    341 
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False  averment  of  an  historical  fact  not  noticed        •      23 
Rules  of.     Vide  Bill,  Stating  part. 

PLUBIES  DISTRINGAS, 

To  enforce  appearance  or  answer  against  corporation,     100 
Not  necessary  to  enforce  decree  or  order  -        -        -    194 

PLURIES  HABEAS  CORPUS: 

Use  of,  discontinued  •-.«.-.    597 

POOR: 

Proceedings  where  defendant  brought  up  by  habeas 
corpus^  appears  tobe-        •       -        -        -        -    000 

PORTIONIST  OF  TITHES.     Vide  Parties. 

POVERTY: 

No  objection  to  a  orochein  amy  of  an  infant       -        -    103 
Becut  the  procnein  amy  of  a  feme  covert        -        -    104 

POWER  OF  ATTORNEY: 

Substituted  service  upon  person  acting  under, 

in  what  cases  good      ......    366 

POWER  OF  SALE : 

Effect  of  renunciation  by  executors   .        .       .        •    845 
Vide  Partiss. 

PRAECIPE  for  subpoena 660 

Must  be  delivered  at  the  same  time  as  the  subpoena  -  661 

Names,  &c.  of  solicitors  must  be  indorsed  -        -        -  ib. 

Mistakes  in,  vitiates  the  subpoena      .<        -        .        -  662 

PRAYER.    Vide  Bill. 

PREROGATIVE  PROBATE.     Vide  Probatb. 

PRESCRIPTION,    Corporations  by.     Vide  Corpora- 
T10N8. 

PRETENCE, 

Allegation  of,  sufficient  to  put  matter  in  issue  •       -    485 

PREVIOUS  SETTLEMENT.  Fiife  Sbttlbmbht.  Fbmb 
Covert. 

PRINCE  OF  WALES  as  Duke  of  Cornwall: 

May  sue  by  information,  by  his  attorney-general  <-  6 

in  what  cases        ......  ib. 

Abatement  of  information  by  death  of       -       -  -  ib. 

how  revived          -        -        -        -        -  -6, 7 

As  Duke  of  Cornwall,  sues  by  his  attomey*general  -  21 

Death  of,  abatement  of  information  by      -        -  -  ib. 
Vide  DuKB  op  Corxywall. 
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PRINCIPAL.    Vide  Parties.  p«g«. 

PRIOR  INCUMBRANCES : 

Bill  for  specific  performance,  and  for  relief  against 
prior  incumbrances,  multifarious    ....    44d 
Vide  Parties. 

PRIORITY    of   original  suit  oyer   cross-bill,    lost    by 

amendment        -...-•--    500 

Vide  Tims  for  Answbriito. 

PRIVILEGED  PERSON: 

Process  against         .......    651 

Vide  Sequrstratioit.    Peers.    Members  of 
Parliament.    Officers  of  the  Couet. 

PRIVITY, 

Between  plaintiff  and  defendant        ....    437 
Not  destroyed  by  the  employment   of  brokers  or 
agents     -.----.--    428 

PRIVY  COUNCIL.    Vide  Council. 

PRISONER: 

Appearance  for,  in  what  manner  entered  ...    604 
In  custody  for  a  misdemeanor^ 

proceeding  to  take  the  hiU  pro  c(mfk$§o  against  -    606 
rule  does  not  apply  to  prisoner  in  custody  for 
felony      ----..-.    605 
In  the  Fleet  or  King's  Bench  prison,  may  be  brought 
up  by  habeas  corpus  before  the  return  of  the  at- 
tachment       ----.--.ib. 
May  sue  out  habeas  corpus        .....     ib. 
Rufes  to  be  observed  with  regard  to,  under  the  1  W. 

4,  c.  86--  668 

By  warden  of  the  Fleet,  to  keep  a  register  of  persons 

committed  for  contempt  ---.•»     ih. 
to  make  (quarterly  reports  -        -        -        -       .     iK 
As  to  putting  m  answer  without  expense  ...    670 
defendant  to  make  oath  that  he.  is  unable,  by 

reason  of  poverty,  to  employ  a  solioitor  •       -     ib. 
reference  to  the  master       -----     ib. 
course  of  proceeding  in  master's  office         -    671 
By  masters  in  Chancery : 

one  of  the  masters  to  visit  the  Fleet  Prison 

four  times  a  year     .---.-    672 
and  to  report  his  opinion  thereon  to  the  court    -     ilk 
Proceeding  upon  master's  report        -       -       -     ib. 
costs  of  the  contempt  may  be  paid  <mt  of 

suitor's  fund         .....    679 
suitor's  fund  to  be  ivimbuTsed  out  of  any  pro- 
perty defendant  may  beoome  entitled  to 
m  the  cause  ......     ib. 
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PRISONER—con/irttted.  p«ge. 

counsel  and  solicitor  to  be  assigaed  to  pri- 
soners  -        -        -        -        -        -       -    678 

wbere  prisoner  is  idiot  or  lunatic  -        -     ib. 

Application  under  tbe  6th  Rule  must  be  made  to 

the  Lord  Chancellor         -       -       -       -     ib. 

cannot  be  made  by  the  plaintiff    -        -^       - 
appearance  for  may  be  entered  by  plaintiff,  in 
what  cases        -        -        -        -        -        -    674 

In  what  cases  plaintiff  may  proceed  to  take  bill 
pro  confeuo  against  -----     ib. 

Vide  Pko  Cowfbsso. 

Idiot,  where  prisoner  is : 

proceeding  under  Sir  Edward  Sugden's  Act       -    678 

Lunatic,  where  prisoner  is  -----     ib. 

Rules  to  be  observed  with  regard  to,  by  plaintiff: 
where  they  are  in  custody  of  messengers  or  ser- 
jeant-at-arms -------    660 

where  they  are  in  gaol  or  prison         "       ."       "     *^' 
as  to  entering  appearance  and  taking  bill  pro        " 

confesso       -        - -674 

within  what  time  he  must  procure  the  order,    675 
defendant  only  entitled  to  be  discharged  on 

his  own  application  -----    676 
if  court  is  satisfied  that  justice  cannot  be 
done  without  an  answer,  it  may  order  de- 
fendant to  remain  in  custody   -       -       -    677 

Obedience  to  decree  by,  how  enforced       -       -       -  ib. 

Discharge  of  by  court        -        -        -        -        -        -  ib. 

in  cases  not  otherwise  provided  for     -        -        -  ib. 

where  prisoner  entitled  to  discharge   omits  to 
apply       --------ib. 

provided  for  under  the  Insolvent  Debtors'  Act  -  678 

Amendment  of  bill  against         -----  603 

Answer  put  in  for,  in  what  cases        -        -        -        •  ib. 

In  what  cases  he  may  be  detained  in  custody  till  he 

has  answered  bill  or  interrogatories        -        -        -  604 

PROBATE  OR  ADMINISTRATION  (Prerogative) : 

Rule  in  Accountant-general's  office   -        -        -        -    417 
Not  necessary  to  entitle  plaintiff  to  sue  whbre  there 

are  no  bona  noiamUa        -----     ib. 
9ecu8  where  there  is  mone^  in  court    .        -        .     ib. 
Not  necessary  in  case  of  a  derivative  executor,  if  his 
immediate  testator  has  no  bona  notoMHa        -       -    410 
Vide  ExECUTOJi. 

PROCESS  to  enforce  appearance  or  answer: 

Against  ordinary  persons  -----    678 

Against  peers  ana  others  having  privilege  of  Parlia^ 

ment  ---------    651 

Against  officers  of  the  court      -       .       .       -       -     ib. 
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PROCESS,  &c.— c(m«nti«f.  page. 

Against  Attorney-general           -        -       •        -        -  188 

Affainst  corporations  -----.  199 
Vide  Contempt,  Process  of.  Attachhsitt. 
Attachment  with  Proclamations.  Mbs- 
SENGER.  Habeas  Corpus.  Commission  of 
Rebellion.  Serjeant-at-Arms.  SbqCss- 
TRATioN.  Attorney-General.  Officer  of 
THE  Court.  Members  of  Parliament, 
Peers,  &c. 

PROCHEIN  AMY, 

Of  infants  need  not  be  persons  of  substance       -        -  40 

secus  of  married  women       -        -        •        -        »  ib. 
Of  an  inftint, 

who  may  be        -•.--..95 

tLuy  person  may  be       -       -        -        -        -  108 

Cannot  sue  in  ybrma/KW/iem    -----  ib. 

Not  removable  for  poyerty         -----  ib. 

8ecu8  procbein  amy  of  feme  covert       -        .        •  104 

Removal  tor  non-performance  of  duty        ...  105 

because  be  has  an  adverse  interest      -        -        -  ib. 

Reference  to  the  master  to  appoint  a  new  one    -        -  ib. 

dispensed  with  where  a  proper  one  offers  himself,    ib. 

Of  the  same  solicitor  acting  tor,  and  for  defendants  -  ib. 

Cannot  be  a  receiver  in  the  cause      •        -       .        .  106 

Misconduct  of  -----        -                -  ib. 

reference  to  the  master  to  see  whether  he  ought 

to  be  continued         -----  ib. 

in  what  cases  made      -----  ib. 

Responsible  as  long  as  he  remains  on  the  record        -  ib. 

Cannot  be  a  witness  in  the  cause       -        -        -        -  ib. 

Wife  of,  cannot  be  a  witness      .       -       •        -       -  ib. 

Name  may  be  struck  out   --•--.  107 

Where  evidence  of  himself  or  wife  is  necessary          -  ib. 

Must  give  security  for  costs  already  incurred    -        -  ib. 

Need  not  be  a  person  of  property       -        -        -        -  ib. 

Cannot  be  removed  at  his  own  request  without  a  re- 
ference ---------  107 

Death  of, 

proceedings  in  consequence        -       -       -       -  ib. 

where  after  decree        -----  108 

where  before  decree     -----  ib. 

Effect  of  infant's  attaining  twenty-one      •       -       -  ib. 

liable  to  the  costs  unless  infant  takes  to  the  suit,  ib. 

Infant  movine  to  dismiss  bill  must  pay  him  his  costs,  ib. 
Death  of,  before  infant  attains  21,  etfect  of  upon  the 
costs       -        -        -        --        -       -        •        -ib. 

Of  his  liability  to  costs      .        .        -        -        .        -  100 

of  dismissing  bill         .-..-. 

of  unsuccessful  motions       -----  ib. 

Of  his  right  to  costs  out  of  infantas  estate  -        -       -  ib. 

where  defendant  runs  away        -        -        -        -  ib. 

where  suit  ia  dismissed  with  costs       -        -        -  ib. 
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PROCHEIN  AMY^continued.  page. 

Cannot  apply  for  a  reference  to  see  whether  suit  for 

infant's  benefit HO 

Not  deprived  of  his  right  to  costs  in  consequence  of 

mistake 110 

or  misapprehension     -        -        -        -        -        -HI 

Not  entitled  to  costs  if  suit  instituted  from  improper 

motives    -        -        -        -        -        -        -,"     ^'*« 

Or  if  due  diligence  has  not  been  used  to  acquire  a 

knowledge  of  the  case     -----     ib. 

Solicitor  of. 

has  a  ben  upon  fund  for  his  costs  .  -  -  ib. 

but  not  upon  the  papers      -  -  -  -  ib. 

Of  his  right  costs  beyond  taxed  costs  -  -  -  112 

Ofpersons  of  weak  minds         -       -  -  -  -  117 

Of  feme  covert, 

who  may  be        -------  152 

need  not  be  a  relation  -----  ib. 

must  be  a  person  of  substance       -       -       -  ib. 

in  what  cases  he  may  be  changed        -        -        -  ib. 

death  of,  proceedings  thereupon  -  -  -  ib. 
Vide  IsFAST.    Fbmb  Covert. 

PRO  CONFESSO : 

Original  and  amended  bill  must  be  taken  pro  canfesw 

together -509 

Metnod  of  proceeding  to  take  bill  pro  confesM  against 

prisoner  in  custody  for  a  misdemeanor   -       -    595 
does  not  apply  to  cases  of  felony         -       -  ^    /    596 
Practice  as  to  execution  of  sequestration  where  it  is 

intended  to  take  the  bill  pro  confeuo     -        -        -    681 
Sequestration  in  mesne  process  kept  on  foot  after 
decree     —        —       —        —        —        —        — 

but  whether  as  a  security  for  ultimate  balances 

(quare)   -        -        - 686 

Of  taking  bill  pro  confess© 079 

Nature  of  proceeding         ------     ib. 

Practice  not  of  long  standing     -----     ib. 

Where  party  is  not  in  custody   -----    ^0 

Before  appearance     -        -        -        -        -        *  ,   T     *^' 

where  defendant  has  eone  abroad  or  absconded, 

^  68.  271.  276 

Vide  Abscokdiko. 
where  defendant  is  resident  in  the  United  King- 
dom but  out  of  the  jurisdiction        -        -        -    681 
where  defendant  is  resident  abroad    -        -        -     ib. 
After  appearance       -------     ih. 

by  the  short  process  under  1  Will.  4,  c.  86,  s.  16,      ib. 
by  the  old  process      ------    ot2 

After  insufficient  answer  -       -        -       -       -        "    ^^ 

Against  husband  after  answer  by  himself  alone       209. 684 
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Where  party  is  not  in  custody : 

order  for,  how  obtained       -        •        -        -        -  085 

decree,  in  what  manner  made     -        -        -        -  ib. 

where  only  one  defendant    -       -        -        -  ib. 

there  are  several  defendants       -        -  ib. 
Where  party  is  a  privileged  person : 

bills  taken  pro  cov^tmo  against^  may  be  read  as 

evidence            ------  686 

not  confined  to  bills  of  discorery          ->        -  687 
Against  attorney-general  -----      183. 687 

Aeainst  a  corporation        -----      190. 687 

Where  party  is  in  custody         -----  687 

for  not  appearing        ------  ib. 

appearance  now  enforced     •        -        -        -  688 

within  what  time          -----  ib. 

for  not  answering        ------  680 

old  practice  of  the  court       -        -       -        -  ib. 

new  practice  under  1  Will.  4,  e.  36      -        -  ib. 

where  defendant  is  in  custody  of  the 

messenger         .       -        -        .       .  301 

or  of  the  8erjeant^at«ms  ib. 

for  a  misdemeanor  -        -        -      ib.  595 

in  the  county  gaol  or  in  the  Fleet          -  ib. 

Order  for, 

within  what  time  after  defendant's  committal  or  ' 

remanding  to  the  Fleet  -----  692 

yid€  llkX&kA  Corpus. 
proceeding  upon, 

where  defendant  is  in  custody      -        -        -  693 
how  discharged : 

not  by  putting  in  answer      .       -        -        -  604 

unless  plaintiff  accepts  the  answer         -  605 

upon  what  terms  court  will  discharge          -  ib. 
Decree, 

is  pronounced  by  the  court  itself        -        -        -  ib. 
plaintiff  caanot  take  such  a  one  as  he  can  ahide 

by ib. 

is  absolute  in  the  first  instance   -       .       -        -  606 
»ecM  in  oases  of  persons  going  abroad  or  ab- 
sconding --.---.  ib. 
cannot  be  impeached  collaterally        -       -       -  ib. 
may  be  impeached  by  bill  of  review   -        .       •  ib. 
or  by  bill  to  act  it  aside  for  fnuid        -        -  ib. 
whether  it  can  be  set  aside  on  the  ground  of  in- 
sanity or  weakness  of  intailect  (qwsry)  -        -  ib. 
or  of  mistake        -       -       *       .       -        .  ib. 
may  be  re-heard          ••.••.  607 
in  what  eases       --....  ib. 
where  made  against  husband  en  pe<itioD 

ofwife       ..--.-  ib. 

in  cases  of  parties  abaoo&diag       -       -  ib. 
proceedings  upon, ihe  saiae  as  upm  aaoniiiiary' 

decree     --------  606 
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PRO  CO^FESSO-^Billtuken  pro  ctm/esfo-^Hsanihuted.    page. 
Bill  taken  pro  cotrfet$Oy 

upon  sequestration  cannot  be  read  as  evidence  of 

the  state  of  an  account    -        •        •        -        -  688 

against  privileged  persons  it  may       -        -        -  686 

against  persons  absconding  (quaere)    -        -        -  686 

9emblt  it  may          -        -      -        -        -        -  ib. 

PRO  PORMA : 

Of  turning  a  defendant  over  to  the  Fleet  prison  pro 
formk 695 

PRO  INTERESSE  SUO.     T\dR  Jntbbbsse  buo. 

PROMISSORY  NOTE  to  Wife : 

Its  effect  upon  her  right  by  survivorship   -       -       -    166 

PROOF  OF  DEBT : 

Its  effect  upon  wife's  right  by  survivorship        -        -    167 

PROPRIETORS,  JOINT,    Ttde  Parties. 

PROVINCES  IN  AMERICA.     Vide  Ambbica. 

PROVISIONAL  ASSIGNEE.    Vide  Assiokbb. 

PUBLICATION, 

Amendment  of  the  bill  by  adding  partief  alter  -        -    302 

PUBLIC  CHARITIES, 

Suits  on  behalf  of 1 

PUBLIC  OFFICER.     Fwfc  ATTOTiirET-aKNBRAL. 

Foreign  governments  cannot  sue  without  naming  one,      24 

PURCHASER, 

Under  a  decree,  where  infant  has  a  day  to  show  cause, 

must  accept  title      ------    228 

not  affected  oy  mere  error  in  the  decree     -        -     ib. 
Of  different  lots  in  an  auction  cannot  join  in  same  bill 
against  vendor        -        -        -        -        -        -        -    *^® 

Under  distinct  coolapftcts,  biU«  i^ainet  will  be  multi- 
farious    -        -  .        -        -        -        -    438 

cases  of  exception       ------     ib. 

where  they  claim  under  svlMsoiitncIs  -       -    442 
Vidt  Partibs. 
Under  trusts  for  sale.     Fufc  Paktms. 
Of  trust  estates.     Ficfc  Parties. 
Pendente  Ute.     Tide  Assiohbb-Pabtibs.     VbhdbbpPab- 

TIBS. 

PURPRESTURB  AND  NUISANCE.     Vide  NuisAupB. 
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King  may  have  quare  impedU  in  King's  Bench  -        .        3 

QUEEN  CONSORT, 

Sues  by  her  attorney-general  -----  20 
Sectu  a  queen  dowager  -  -  -  -  •  -  ib. 
Cannot  be  a  defendant  -  -  -  .  -  -  173 
Must  be  sued  by  her  attorney-general       -       *     173.  186 

QUEEN  DOWAGER, 

Cannot  sue  by  her  attorney-general  -        -        -        -      20 

RE-AMENDMENT  OF  BILL, 

Without  prejudice  to  injunction         «        .        -        .    527 
Not  permitted  after  special  injunction  unless  upon 
special  application  .•-...    531 

REBELLION,  Commission  of. 

Vide  Commission  of  Rbbblliov. 

RECEIPT  by  Husband^  or  by  person  authorized  by  him: 

Effect  upon  wife's  right  by  survivorship    -        •        -    167 

RECEIPTS  OF  TRUSTEES  to  be  discharges. 
Vide  Parties.    Tbubtbjes. 

RECEIVER, 

May  be  appointed  under  28  Geo.  3,  c.  87. 

where  executor  is  abroad         ...  -    295 

or  an  infant         ----.--    296 

Prochein  amv  cannot  be      -----        -    106 

Of  persons  aoroad, 

service  of  subpoena  upon     .        -        .        -        .    5280 
Writ  of  assistance  to  put  him  into  possession  issues 
without  previous  injunction   .        -        -        -        .    643 

RECOGNITION  of  foreign  states  by  the  government  here,  22 
Necessary  to  enable  them  to  sue  -  -  -  -  ib. 
Judicially  noticed  by  the  court  •        .        ^        .        .      23 

RECORD  of  appointment  of  assignees  not  necessary       -      74 

RECORDS,  &c. 

Production  of  before  master  in  cases  of  prisoners  in 
custody  ---------    673 

RECTOR.     Vide  Pabtibs. 

REDEMPTION  OF  MORTGAGE: 

Necessary  party  to  suits  for.     Vide  Pabtibs. 

REDUCTION  INTO  POSSESSION, 

Of  wife's  choses  in  action  or  chattels  real. 
Vide  Fbmb  Cotbbt. 
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REFERENCE,  page. 

To  instruments,  makes  them  part  of  the  record         -  475 

REFERENCE  TO  THE  MASTER, 

To  inquire  whether  suit  for  the  benefit  of  an  infant  -  06 
cannot  be  obtained  by  prochein  amy  -       -        -  ib. 
unless  in  another  suit  -        -        -        -        -  ib. 
Before  instituting  a  stdt  on  behalf  of  an  idiot  or  lu- 
natic       lie,  407 

where  assets  are  in  a  course  of  administration    -  406 

To  approve  a  proper  settlement  upon  wife,  &c.          -  128 

To  inc^uire  whether  a  decree  will  be  for  the  benefit  of 

an  infant        --------  221 

To  inquire  whether  a  sale  will  be  for  the  benefit  of 

an  infant 227 

Vide  Sanction  of  thb  Court. 

REGISTRAR,  Personal  Representatiye  of: 

Ordered  to  pay  the  costs  of  irregularity  in  process  out 

of  his  assets   -        .--....  666 

REGISTRAR'S  BOOK, 

Entry  of  attachment  in      -----       -  680 

REGISTRATION  OF  DEED, 

Not  necessary  to  be  stated  in  bill. 

REGISTRY  of  appointment  of  assignees-        -       .       -  74 
Vide  AssiONEBS. 

RELATORS: 

In  what  cases  not  necessaij      -----  12 

where  suits  relate  to  right  of  the  Crown      -        -  ib. 
In  what  cases  necessary     -        -        -        -        -        -11 

in  informations  on  behalf  of  idiots  and  lunatics  -  18 

charities  --..--.-18 

semble  not  absolutely  necessary  -        -        -        -  ib. 

Who  may  be      --------  14 

in  charity  cases  ----..-  ib. 

outlaws       --------16 

dissenters    --------14 

persons  not  interested         -       -        .        -        - 

persons  interested  in  the  charity         -        -        -  16 

eifect  of  their  interest  -  *      -        -        -        -  ib. 

in  informations  on  behalf  of  idiots  or  lunatics     -  17 
Liability  of,  to  costs  -        -        -        -        -        -        -18 

on  dismissal         -------  ib. 

not  where  they  honSifidtinwi  upon  the  con- 
struction of  a  will     -----  ib. 

when  relief  is  granted          -        -        -        -  18 

though  not  the  specific  relief  prayed  *   -  10 
3  G 
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Effect  of  the  death  of, 

where  more  than  one  -       -       -       -        -        -      17 

only  one       •.•---        -     ib. 

Application  for  leave  to  name  relators  •  •  •  ib. 
proceedings  therenpon  -  *  •  •  .  ib« 
must  be  by  attorney    ------     ib. 

Why  required  in  informations  -        •       -        -        18^  19 

Lunatics  cannot  be*        -        -        -        -        -        -18 

unless  under  special  circumstances     -        -        -      19 

When  entitled  to  costs       ------     ib. 

out  of  the  fund    -------     ib, 

as  between  solicitor  and  client    -        -        -        -     ib. 

Dismissal  of  informations  where  relators  are  con- 
cerned, 
with  costs   --------18 

for  want  of  prosecution        -----      20 

Must  be  a  person  of  substance  -..---     ib. 

Removed,  m  what  cases    ------     ib. 

RELEASE  BY  HUSBAND, 

Its  effect  upon  wife's  choses  in  action        -        -     165, 106 

REMAINDER  or  f  ^^®'®  ^^?'^  property  is  in  remainder 
REVERSION     -I     ^^  reversion,  her  consent  cannot  be 

'L    taken      ------    126 

Unless  where  there  is  a  power  of  appointment  -        -     ib. 

REMAINDER  MEN.    Ttde  Parties. 

REMISSION  OF  TRANSPORTATION-    Vide  TaANa- 

FORTATION. 

RENT, 

Of  wife's  chattels  real,  right  by  survivorship  in, 

where  reserved  on  underlease     -       -        -       -    171 

RENT  CHARGE, 

Persons  necessary  in  suits  for.    Vide  Pabtixs. 

REPLICATION  s 

Where  necessary  to  an  Infant's  answer      -       -        .  fUO 

Where  not  necessary  ------  ib. 

In  what  cases  amendment  permitted  after         -        -  544 

Withdrawing  of,  in  order  to  amend  -        -        -        -  545 

not  necessarr  where  it  is  merely  to  add  parties,  544 
Applications  for  leave  to  withdraw  and  amend,  must 

be  made  to  a  master       ------  546 

To  examination  jproiit^eressesifo         ...        -  648 

REPORT  OP  MASTER  : 

Exceptions  do  not  lie  to  report  upon  examination /wv 
interesse  suo    --*-----    649 
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REPRESENTATIVE,  Personal.    Vide  Partibb. 

Where  none  in  England,  limited  adminiBtration  must 
be  taken  out 2d4 

RESIDUARY  LEGATEE.    Vide  Partiw. 

Resulting  trusts,  Persons  entitled  to.    Vide  Par- 
ties. 

REVERSAL  OF  ATTAINDER,  Effect  of    -        -        -      66 
Difference  between  that  and  a  pardon       -        -        '-      67 

REVERSIONERS.     Vide  Parties. 

REVIEW, 

Bill  of,  filed  without  paying  costs  in  former  suit,  in 
what  case        -•...••.43 

REVIVOR, 

Bill  of,  whether  necessary  after  reyersal  of  outlawry,  68 
Service  of  subpoena  upon  clerk  in  court  not  good  -  267 
Of  information, 

relating  to  property  of  the  Duke  of  Cornwall     -      21 
In  case  of  death  of  corporation  sole, 

where  suit  for  his  own  benefit     -        -        -        -      28 
for  the  benefit  of  others         -        -        -        -     ib. 
Vide  Master  of  an  Hospital.    Pabson.  Dsah. 
Of  suit  by  husband  and  wife, 

not  necessary  on  death  of  husband      -        -        -    153 
secus  on  death  of  wife  -        .        .        .        .    154 

effect  of  death  of  husband  after  death  of  wife      -     ib. 
Vide  SuBYivoRSHip.    Fbmb  Covert. 

RIGHT,  Common.    Vide  Common  Right. 

RIGHT  OF  WAY,  Suits  for.    Vide  Parties. 

SALARY  of  an  OflBcer  in  the  Royal  Household  cannot 
be  seized  under  a  sequestration     -        .        -        -        .    687 

SALE  of  Mortgaged  Premises, 

In  what  cases  decreed  where  infant  is  concerned       -    227 
Of  goods,  &c.   taken  under  sequestration  in  mesne 
process.     Vide  Sequestration. 

SANCTION  OF  THE  COURT, 
In  what  cases  necessary : 

previous  to  filing  a  bill        -        -        -.."."    ^9^ 

where  assets  are  in  the  course  of  administration,     ib. 

in  the  case  of  an  infant       -----    407 

of  an  idiot  or  lunatic  -        -        -     ib. 

Omission  to  obtain  the  sanction  of  the  court, 

cannot  be  taken  adviEhtage  of  by  defendant        -    408 
Vide  Bankrupts.    Insolvent  Debtors. 
3o2 
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SCANDAL  IN  A  BILL,  what  is  -        -        -        -     461,  452 

Nothing  is  scandalous  which  is  material    -        -        -  ib. 

in  Dills  to  impeach  instruments  for  fraud    -       -  453 

or  to  remove  trustees   -        -        -        -        -  ib. 

not  scandalous  to  impute  corrupt  or  yin- 

dictive  motives           -        -        -        •  ib. 

secus  to  impute  general  malice      -  ib. 

or  personal  hostility      -        -        -        -  ib. 
or  to  state  particular  acts  of  immorality 
.  where  they  may  be  proved  under  a 

general  charge  -----  454 
In  what  manner  taken  advantage  of.     Vide  Impeb.- 

TINENCB. 

Bill  may  be  referred  for  at  any  time  -        -        -    450 

semble  by  a  co-defendant     -----    460 
but  not  by  a  stranger  -----     ib. 

SCOTCH  PEERS.     Vide  Pmr.  . 

SCOTLAND : 

Plaintiff  resident  in>  must  give  security  for  costs      •  34 

Bankrupt  cannot  sue  for  property  in          ...  73 

Property  of  bankrupt  in,  vests  in  assignees       -        -  74 

no  registry  or  enrolment  necessary     -        -        -  ib. 

Service  of  subpoena,  &c.  in        -----  278 

SECRETING : 

Defendant  secreting  himself, 

service  of  subpoena  and  process  upon  -        •    281 

SECURITY, 

To  be  given  for  restitution  of  property  taken  under 

sequestration  against  party  absconding       -        -    271 

SECURITY  FOR  COSTS: 
Where  plaintiff  is  an  alien, 

must  be  resident  abroad      -        -        .        -        "     p^ 

secus  where  in  prison  under  Alien  Act        -        -     ib. 

Ordered  after  commencement  of  suit  -        -        -     68 

Where  prochein  amy  retires        .        -        -        -        -    106 

Motion  for,  where  plaintiff  is  described  in  a  bill  by  a 

wrong  address        .-.-..-    463 
Qy.  as  to^wliere  there  is  more  than  one  plaintiff      -    464 
vide  Costs. 

SEISIN  IN  FEE: 

How  alleged  in  a  bill         .--...    467 
of  things  manurable    ------     ib. 

not  manurable      -       -        -       -        -        -     ib. 

Livery  of.     Vide  Livbrt  op  Sbisik. 

SEPARATE  ESTATE: 

Wife  may  dispose  of  without  examination         -       -    126 
but  not  to  her  husband  ------    127 

unless  by  acts  in  pais  ------     ib. 

Effect  of  joinder  of  husband  and  wife  in  suits  for,  150, 151 
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SEQUESTRATION  (in  Mesne  Process) :  page. 

Origin  of  process       -------  628 

Struggles  of  ordinary  courts  against  r        -        -        -  ib. 

In  what  cases  issued  -        -        -        -        -        -        -  627 

against  a  corporation  ------  190 

against  an  infant  peer         .        .        -        .        280,  n. 

against  party  absconding  to  avoid  process  -        -  271 

after  arrest 603 

not  issuud  on  tbe  return  of  a  messenger     -       -  602 

Can  only  be  upon  return  of  serjeant-at-arms     -        -  630 

or  where  defendant  resists  the  serjeant-at-arms,  ib, 

secus  when  it  is  to  enforce  an  order     -        -        -  ib. 

Not  necessary  when  a  defendant  is  abroad         -        -  694 

Into  Ireland,  may  be  issued  upon  return  of  nuUa  bona 

here 620,  n.  (/) 

Into  the  colonies,  can  only  be  issued  upon  applica- 
tion to  the  King  in  Council    -----  ib. 

Where  party  resists  the  seijeant-at-arms    -        -        -  630 
Order  for, 

absolute  in  the  first  instance       -        -        -        -  ib. 

how  obtained : 

upon  motion  only  -        -      -        -        -        -  ib. 

cannot  be  obtained  on  petition     -       -        -  ib. 
Nisi, 

in  what  cases : 

against  peers       ------  621 

secus  infant  peers  .        -        -        -        230,  r. 

members  of  parliament          -        -        -  621 

officers  of  the  court        -        -        -       -  ib. 

how  obtained        ......  652 

service  of     -        -        -       -        -        -        -  ib. 

personal  where  dispensed  with      -        -  ib. 

enlarged       -----.*.  663 

upon  exceptions  to  answer     -        -        -  ib. 

cause  against,  answer  put  in,  good       -        -  652 

how  made  absolute       -        -        .        -        .  653 
Form  of  the  writ, 

against  ordinary  persons    -----  629 

against  peers,  &c.        ------  654 

Execution  of     - 635 

need  not  be  executed  where  it  is  intended  to  take 

hUl  pro  canfesso  -  -  -  -  631,632.683 
but  may  be   executed  without  precluding  the 

right  to  take  the  bill  pro  confesso  -  -  633. 683 
practice  of  the  Court  of  Exchequer  -  -  632  (n.J 
need  not  be  executed  where  decree  can  be  taken 

against  the  other  defendants     .        -        -  683 
defendant  allowed  to  come  in  after  decree 

lind  put  in  his  answer       -        -        .       .  634 

Kept  OH  foot  after  decree  pro  confesso        -        .       .  635 
but  whether  as  a  security  for  ultimate  balance, 

quaere  1 --  636 
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Power  of  secjuestratops       ------  636 

what  things  thev  may  seize         -        -        -        -  ib. 

goods  and  cnattels        -        -        -        -        .  637 

a  pension  from  the  Crown    -        -        -        .  638 
what  tnings  they  may  not  seize^ 

choses  in  action    ------  ib. 

arrears  of  an  annuity    -----  ib. 

salary  of  an  officer  in  the  household    -        -  ib. 

half-pay  of  an  officer  in  army  or  navy          -  ib. 

books  and  papers  of  a  corporation         -        -  ib. 

may  break  open  doors         -----  ib. 

may  open  boxes  or  rooms  that  are  locked   -        -  ib. 

may  not  remove  goods  or  chattels       -        -        -  639 
must  keep  defendant  actually  and  not  nominally 

out  of  possession       ------  ib. 

may  not  sell  goods  without  order        -       -        -  ib. 

notice  of  sale  must  be  given  in  newspaper   -  640 
orders  for  sale  seldom  made  unless  goods  of 

a  perishable  nature  -----  639 

application  for,  may  be  either  by  motion  or 
petition     ------- 

must  be  upon  notice     -----  640 

secuM  where  contempt  is  for  non-appear- 
ance -------  ib. 

may  enter  into  lands,  whether  freehold  or  copy- 
hold           641 

have  no  power  to  let  or  sell  lands       -        -        -  642 

sequestrator  abusing  his  power,  committed         -  650 

Effect  of,  upon  lands  and  tenements           -        -        -  640 

tenants  will  be  ordered  to  attorn         -        -        -  641 

proceedings  in  case  of  their  refusal     -        -        -  ib. 

where  there  has  been  a  fraudulent  alienation      -  642 

Duty  of  sequestrators         ------  636 

not  to  pay  over  money  received  to  plaintiff         -  ib. 

are  bouna  to  account  for  what  they  receive         -  642 

to  make  returns  from  time  to  time      -^       -        -  ib. 
sequestrator  omitting  to  make  return,  deprived 

of  his  fees 661 

How  enforced, 

injunction  to  deliver  possession  -        -        -        -  648 

whether  necessary  before  writ  of  assistance,  ib. 

writ  of  assistance         ------  ib. 

Disturbance  of  sequestrators, 

a  contempt  of  the  court       -        .        -        -        -  644 
Injunction  to  restrain  proceedings  ai  law  against 

sequestrators           -------  645 

.  In  what  manner  party  claiming  a  right  to  property 

sequestrated  must  proceed      -----  644 

ExQ^min^iion  pro  interesse  nto     -        .        -        -        -  ib. 
Vide  Intersssb  sue. 
in  what  cases  court  instead  of  an  examination 

pro  intereBse  sua  will  direct  a  trial  at  law  -  646 

or  a  reference  to  a  master    -       -       -        -  ib. 
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SEQUESTRATION  (in  Megne  Proeeny^caniinwd.         page, 
or  will  order  the. claim  to  be  satisfied  at 

once          -        -        -        -        -        -        -  ib. 

personal  property  delivered  up  to  claiioant  pend- 
ing reference  on  his  giving  security        -        -  647 
How  diBchareed, 

where  plaintiiF,  upon  an  order  to   examine  a 
claimant /lit)  iniereite  mo  does  not  carry  in  in- 
terrogatories   -----  648,  n.  (^) 

upon  hearing  report  upon  examination  pro  tn* 

teretge  sua        -------  649 

by  party  appearing  or  answering        -        -        -  ib. 

seeus  wnere  upon  bill  taken  pro  confeuo^ 

there  is  a  decree  ad  coaqmtandum     •        -  ib. 

by  the  apprantment  of  a  receiver        ...  650 

Effect  of  abatement  upon  -----«•  ib. 

upon  death  of  plaintiff,  leave  giv«n  for  reviving 
suit  -..-----ib. 

upon  death  of  defendant     -----  ib. 

no  rerivor   -------  ib. 

seeus  where  for  the  performance  of  decree  or 

order        -------  ib. 

Costs  of     .-.--.---lb. 

SEQUESTRATORS: 

Duty  of.    Vide  Sequestration. 

Committed  for  abusing  their  power  -       -       -        -  ib. 

Costs  of     ---------  ib. 

In  what  cases  allowed  poundf^e        ...        -  651 

Not  making  a  return,  oeprived  of  their  poundage      -  ib. 

SERJEANT-AT-ARMS -        -  616 

Has  aJways  a  deputy  attending  the  court          -        -  ib. 

May  be  sent  in  all  cases  where  a  messenger  may  go,  617 

In  what  cases  usually  sent         -----  ib. 

upon  return  non  est  inventus  to  a  commission  of 

rebellion         -        -        -        -        -        -        -  ib. 

to  an  attachment  under  1  W.  4,  c  36,  rule  1        -  ib. 

where  messenger  dies          -       -        -        -        -  ib. 

or  fails  in  executing  commission  -       -       -  ib. 
where  defendant  escapes  after  arrest  by  mes- 
senger    --------ib. 

upon  not  putting  in  answer  upon  order  for  time,  619 

Why  sent 617 

Sequestration  can  only  issue  upon  return  of      -        -  618 

or  where  defendant  resiits  the  serjeant-at^rms,  680 

Upon  return  to  commission  of  rebellion,  how  obtained,  621 

must  be  upon  order    -        -        -        -        -        -  ib. 

obtained  upon  motion  -        -        -        -        -  ib. 

on  maxing  which,  counsel  must  deliver 

the  commission  to  the  registrar          -  ib. 
3a4 
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Upon  return  to  attachment  under  1  W.  4,  c.  86         -  622 

order  for,  how  obtained      .....  023 
affidavit,  must  be  made  by  clerk  who  issued  the 

attachment       -----.  ib. 

solicitor  or  agent  must  swear  to  due  diligpence,  ib. 

must  follow  the  terms  of  the  Act          -        -  024 

Upon  order  for  time  not  complied  with     ...  025 

Order  for,  how  drawn  up  -        -        -        -        -   ib.  n.  (b.) 

Power  of --.626 

cannot  take  bail          -.--.-  ib. 

may  discharge  prisoner  on  clearing  his  contempt,  626 

Duty  of -        .        -626 

'     must  bring  defendant  to  the  bar  within  a  limited 

time         .-.-....  026 

Prisoner  of, 

entitled  to  discharge  on  clearing  his  contempt   -  ib. 
putting  in  his  answer,  may  be  immediately  di^ 

charged  ..---...  ib. 
if  not  brought  up  within  the  limited  time,  is  to 

be  discharged  ......  626 

and  the  costs  to  be  paid  by  the  plaintiff       -  ib. 

Proceeding  where  prisoner  is  brought  up  -       -        -  ib. 

Non  est  inventus,  proceeding  upon     -        -        .        .  627 

Costs  of     ---------  ib. 

Fees  of 617 

SERJEANT-AT-ARMS,   DEPUTY.      Vide  Serjbaktw 
at-Arhs. 

SETTLED  ACCOUNTS.     Fide  Accounts. 

SETTLEMENT : 

Effect  of  preyious  settlement  upon  wife's  right  to  a 
settlement      ...---.-143 

SHAREHOLDERS.    Vide  Parties. 

SHERIFF: 

Duty  of,  under  an  attachment   -        -        -        -        -    682 

Vtde  Attachmbnt. 
Not  entitled  to  his  fee  from  party  improperly  arrested,    685 
May  be  attached  for  not  obeying  habeas  corpus  -    697 

Discharging   prisoner  under    Insolvent   Act,    after 
habeas  carpus,  guilty  of  contempt   -        -        -        -     ib. 

SHERIFFS  OFFICER.    Vide  Bailiff. 

SHIP,  Crew  of.    Vide  Partibs. 

SHIPOWNERS: 

Bills  to  limit  the  responsibility  o^  under  63  G.  3,  c. 
160,  must  be  accompanied  by  affidavit   ...    606 

SIGNATURE   to  an  agreement,    not  necessary  to  be 
stated 472 
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page. 
SIMPLE  CONTRACT  CREDITORS.    Vide  Cbbditorb. 
Pabties. 

SIX-CLERK : 

Assigned  to  persons  in  ybrmilsaii/iem       -        -        -      45 
In  uniat  cases  appointed  ^ardian  ad  Utem        -        -    230 

SIXTY-CLERK : 

Appointed  to  act  as  solicitor  for  person  in /ormA 
pauperis         .--..---45 

SOCIETIES, 

Members  of,  where  numerous.    Vide  Parties. 

SOLICITOR: 

Using  the  name  of  prochein  amy  without  consent      -  OS 

Infants  bound  by  their  conduct         -       -        -       .  102 

May  act  for  next  friend  and  other  parties          -        -  105 

but  not  where  interests  are  very  adverse    -        -  106 

How  fiur  infiint  bound  by  the  conduct  of  -        -        -  5239 
Cannot  commence  a  suit  under  a  general  authority 

to  act  as  solicitor     .-•-.-  403 

but  he  may  commence  a  defence         -       -       -  ib. 
Vide  AuTHORiTT. 

Practice  where  he  files  a  bill  without  authority         -  404 
Vide  Authority.     Bill. 

SOLICITOR-GENERAL, 

In  what  cases  made  a  defendant        .        -       -        -  ig5 

Where  no  attorney-general        -----  ib. 

Where  attorney-general  is  plaintiff    -        -        -       -  ib. 

SOUTH  SEA  COMPANY : 

May  be  made  parties  to  a  suit  to  restrain  the  transfer 
of  stock  or  tne  payment  of  diyidends     -        -        -    107 
Vide  Bank  of  England. 
SOVEREIGNS,  FOREIGN.    Vide  Forkion  States. 

SPECIALTY  CREDITOR: 

Bill  by  one  only,  allowed  to  be  amended  at  the  hear- 
ing   331.336 

One  cannot  hare  a  decree  against  real  estate     -      320  (n) 
Decree  in  suits  by  one  only        ...        -  ib. 

Should  sue  on  behalf  of  himself  and  others        -       -    329 
Cannot  have  satisfaction  out  of  real  estate,  unless  he 
sues  on  behalf  of  himself  and  others       ...    405 

SPECIFIC  BEQUEST  OF  STOCK : 

Whether  bank  are  bound  to  notice  it         -        -        -    203 

SPECIFIC  CHATTEL : 

Suit  for  the  delirery  up  of         -----      29 

SPECIFIC  PERFORMANCE, 

Of  agreement  relating  to  the  boundaries  of  two  pro- 
Tinces  in  America,  suit  for     -        -        -       -       -      24 
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SPECIFIC  PERFORMANCE— om^mi^if.  page. 

Suits  for,' cannot  be  sustained  by  infants   -        *        •      9i 
Of  several  distinct  contracts,  bill  for,  multifitrioos    •    438 
Bills  for,  must  not  pray  relief  against  prior  incum- 
brancer ---------    442 

May  be  decreed  at  the  instance  of  defendant,  upon 

plaintiflPs  offer,  without  cross-bill  -        -  ^     -        -    491 
With  variation,  proved  by  defendant,  not  granted  to 

plaintiff  under  general  relief  -       •       •        ->     ib. 
but  defendant  may  have  a  decree  for  the  agrec- 
ment  such  as  he  has  proved  it  to  be         -        -     ih. 
Where  vendor  does  not  entitle  himseK  to  a  decree  for, 
he  cannot  under  general  prayer  have  an  inquiry 
hito  management  of  the  property  -        -        -        -    493 

Of  marriage  articles,  decreed  on  bill  to  carry  settle- 
ment into  execution        ------    493 

Bill  for,  may  be  altered  by  amendment  so  as  to  in^ 
sist  upon  an  agreement  stated  in  answer,  in- 
stead of  that  stated  in  bill        -        -        -        -    614 

but  not  so  as  to  claim  the  benefit  of  both  agree- 
ments     --------     ib. 

STAMPING  not  necessary  to  be  stated  in  pleading        -    472 

STAND  OVER,  cause  allowed  to,  at  the  hearing,  where 
there  is  a  defect  of  parties     ------ 

STATUTES : 

Informations  under    -------        8 

Vide  Informatioit. 

STATUTE : 

Regulations  introduced  by,  do  not  alter  rule  of  plead- 
ing          471 

Where  an  instrument  is  created  by,  it  must  be  stated 

with  all  the  circumstances  required         -        -    478 
will  of  lands  must  be  averred  to  be  in  writing    -     ib. 
but  need  not  be  averred  to  be  duly  executed 
and  attested     ------     ib. 

but  usual  so  to  aver  it  •        -       •        -        -    474 

STOCK.    Vide  Accountakt^Gbkeral. 

STOCK  IN  THE  PUBLIC  FUNDS : 

Bank  not  bound  to  notice  a  trust  of  -       -        -        -    202 
Effect  of  a  specific  bequest  of   -        -        -        -        -    208 

STRANGER: 

Advancing  money  to  a  wife  entitled  to  maintenance,    138 
Cannot  refer  bill  for  scandal      -       ....    400 

STRIKING  OUT  NAME  OF  PLAINTIFF: 

Where  an  infant 98,  610 

Where  evidence  of  one  plaintiff  is  necessary  to  the 
title  of  others  .-.--..    510 
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SUB-CONTRACTS:  P*g«* 

Bill  against  parties  claiminff  under,  not  miiHifariou»|  442 
Persons  interested  under,     vide  Pabtiss. 

SUBPOENA  AD  RESPONDENDUM: 

Nature  of  the  writ 6?^ 

Why  so  termed -  ib. 

Not  issued  against  attorney-general  -        -        -    183.  664 
peers  of  the  realm,  without  letter 

missive  first  sent      -        -        -  ib. 
Vide  Letter  Mibsivb.    Peers. 

Form  of  the  writ 666 

according  to  the  new  orders        -        -       -        -  ib. 

day  of  return 667 

if  in  a  town  cause         «        -        -        -        -  668 

country  cause     -        -       -        -        -  ib. 

indorsement        -        -        -        -        -        -        -ib. 

three  defendants  may  be  included  in  one  wnt     -  659 

against  infant  not  baptized          -        -        -        -  660 

Mistakes  in,  how  taken  advantage  of        -        -        -  ib. 

can  only  be  rectified  before  service     -        -^        -  ib. 

How  sued  out  and  issued           -----  ib. 

May  be  made  out  by  plaintiff's  solicitor     -        -        -  661 

Seal  for ^ 

Pnecipe  for--------  660 

Vide  Pr-bcipb. 

Must  not  be  issued  before  bill  filed    -        -        -        -  662 

except  in  injunction  cases  -----  ib. 

If  issued  before  bill  filed,  defendant  may  sue  for  costs,  ib. 

but  certificate  of  bill  being  filed  not  necessary     -  ib. 

six-clerks  not  to  ante-date  bills  -        -        -        -  ib. 

Plaintiff  issuing  subpoena  before  bill  filed,  may  retain 

it  on  payment  of  costs    -        -        -        -        -        -  ib. 

Injunction  bill  in  time  if  on  the  file  on  the  morning 

after  the  return 663 

Service  of, 

within  what  time ib. 

not  good  on  a  Sunday         -----  ib. 

ordinary  service          - >^- 

personal,  how  effected  upon  ordinary  persons,  ib. 
^      infants-        -        .*^    -        -        -     229.563 

upon  mother          -----  229 
upon  father-in-law,  ou^ht  to  have  an 

order  to  warrant  it     -        -        -  ib. 

femes  covert  -----  ib. 

where  suit  relates  to  her  separate 

estate           -----  664 

upon  corporations         -        -        -       -  ib. 

upon  members  of  Parliament        -        -  666 

at  dwellins-houie         -----  664 

copy  may  be  left          -----  ib. 
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SUBPGBNA;  &c continued,  psge. 

Service  of — continued, 

must  be  at  place  of  actual  residence    -        -    5G4 
secus  in  the  case  of  a  member  of  Parlia- 
ment -        .        -        -        -        -     ib. 

of  a  peer  who  is  abroad  ...    5^ 

of  a  member  of  House  of  Commons       -     ib. 

need  not  be  accompanied  by  a  copy 

bill      .        .      V^   .       .        .     ib. 

extraordinary      -        -        -        -        -        -        -     ib. 

ought  to  haye  a  previous  order  to  warrant  it,     ib. 
eecuB  where  it  can  be  proved  that  sub- 
poena came  to  defendant's  hands        -    566 
that  he  was  in  the  house  at  the  time     -     ib. 
or  had  notice         -        -        -        -        -     ib. 

upon  a  person  in  prison        -        •        -        -     ib. 

at  the  suit  ofthe  King  -        -        -        •     ib. 

at  defendant's  last  place  of  abode         -        -    667 

not  good  unless  defendant  had  resided 

there  within  a  year    •       -        -        -     ib. 

by  sending  it  under  cover  to  defendant's 

address     -------     ib. 

upon  party  abroad        -----    568 

vide  SUBSTITUTBO  SsRyiCB. 
in  Scotland  or  Ireland,  or  Isle  of  Man, 

in  what  cases  jfood       -        -        -        -        -    277 

must  be  accompanied  with  copy  of  prayer  of  bill,    278 
process  of  contempt  upon,  not  to  issue  unless 
upon  special  motion         -----     ib. 

out  of  the  United  Kingdom, 

in  what  cases        ------    280 

at  Naples 281 

upon  clerk  in  court, 

not  good  in  a  cross  cause      -        -        -        -    5267 

court  will,  however,  suspend  proceed- 
ings in  original  cause  till  answer        -     ib. 
not  good  in  a  supplemental  suit  -        -        -     ib. 
or  in  bills  01  revivor      -        -        -        -    268 

good  upon  amended  bill  under  new  orders  -     ib. 
substituted, 

much  more  frequent  formerly  than  now       -    266 
in  what  cases  ordered  -----    5^ 

where  action  is  commenced  by  assignee  of 
a  bond      ------        -265 

upon  agent  or  factor     -----    268 

upon  receiver  or  steward,  or  other  person 

receiving  rents  -        -        -        270, 11. 

not   ordered    where   no   action    com- 
menced     ------    265 

not  ordered  upon  person  acting  under 

power  of  attorney  to  prove  a  wHl       -    266 
nor  upon  person  acting  under  general 
power  or  attorney       -       -       -        -     ib. 


Digitized  by 


Google 


INDEX.  829 
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Service  of,  substituted — continued, 

nor  where  coyenant  in  mortgage-deed 
declaring  that  it  shall  be  go^  service,    266 
upon  attomey-at-law, 

order  for,  how  obtained         ...    263 
in  Chancery   -----     ib. 

in  the  Exchequer  -        -        -       ib.  264 
notice  of  motion  not  necessary        -    264 
unless  action  brought  in  name  of 
agent  ------     ib. 

affidavit  of  merits, 

must  be  by  plaintiff  himself   -        -     ib. 
unless   solicitor   has   personal 
knowledge  of  case        -        -     ib. 
in  Chancery,  need  not  state  previ- 
ous refusal  to  accept  subpoena^  -     ib. 
not  necessary  in  tcacc,  till  motion 
for  irifunctton       -        -        -        -     ib, 

need  not  verify  all  the  allegations 

in  the  bul     -        -        -        -     ib. 

but  a  material  variance  would 
be  fatal        -        -        -        -     ib. 

dispensed  with,  where    agent  has 
answered,  admitting  the  facts     -    265 
upon  receiver  or  agent  of  persons  abroad,    280 
where  defendant  secretes  himself        -        -    281 
Contempt  of, 

by  party  served  -------    568 

by  actual  battery        ------    669 

how  proved  ------     ib. 

punishment  of     -        -       -       -        -        -     ib. 

by  words, 

how  proved  ------     ib. 

punishment  of      -        -        -        -        -        -     ib. 

by  non-obedience  to    -----        -    572 

Counterfeit, 

does  not  oblige    -------    569 

making  of  a  misdemeanor    ..        -        -        -    570 
how  punished        -----     ib. 

Costs  of, 

under  the  old  practice        -----  ib. 

under  the  new  orders  ------  ib. 

are  costs  in  the  cause  -----  571 

Against  husband  and  wife         -       ...        -  216 

service  of,  on  husband         -       -        -       -       -  217 

on  wife        -        -        -        -        -        -  218 

To  hear  judgment, 

service  of,  upon  infant  defendant  not  good         -    242 
in  cases  of  infants,  should  be  upon 
guardian         -----     ib. 
To  show  cause  against  a  decree.     Vide  1i«fai«t. 
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SUBMISSIONS:  pagtf. 

Infants  not  bound  by  improper  •        •        -        -    103 

SUBSTITUTED  SERVICE.    Vide  Subweka. 

SUIT: 

Commencement  of-------l 

By  English  bill -        -     ib. 

By  information  -------     ib. 

SUITORS'  FUNB  : 

In  what  cases  costs  of  prisoner  are  to  be  paid  out  of,    078 
In  what  manner  to  be  reimbursed  for  costs  of  pri- 
soners paid  out  of  -        -        -        -        -        -        -     ib. 

Application  as  to  payment  of  costs  out  of  can  only 

be  made  to  Lord  Chancellor    •        -        •        -     ib. 
cannot  be  made  by  plaintiff        -        •        -        -     ib. 

SUNDAY.     Vide  Arrbot. 

SUPPLEMENTAL  BILL: 

To  continue  a  suit  after  bankruptcy  of  plaintiff         -      70 
Where  plaintiff  becomes  lunatic,    after   suit  com- 
menced ----..--.    116 
Where    committee  of  idiot  or  lunatic  dies   or  is 

changed  --..----ib. 

Where  necessary  upon  death  of  wife,  in  suits  by  hus- 

band  and  wife        .--.---    155 
Where  necessary  on  death  of  husband  of  feme  covert, 

defendant  .    -        - -   218 

Not  unnecessary  on  death  or  change  of  assignee  of 
bankrupt  or  insolvent     ------      86 

sectis  where  assignee  is  defendant    -        -        -     ib. 
Against  infant, 

where  guardian  ad  litem  has  be^n  app<}inted  in 
original  suit,  commission  has  been  dispensed 

with 285 

Service  of  subpoena  upon  clerk  in  court  in  original 

'  suit,  not  good  -        -        -        -        -    '    -        -    287 

Parties  may  be  added  by  -        -        -        -        -        -    808 

SURETIES.    Vide  Parties. 

SURPLUS : 

Bankrupt  or  insolvent  cannot  sue  his  assignaes  lor,      76 
aecus  the  assignee  of  suoh  surplus        •        -        -     ib. 
Persons  interested  in.    Vide  Partixk. 

SURRENDER: 

In  what  way  to  be  stated  ------    460 

SURVIVORSHIP : 

As  between  husband  and  wife, 

in  respect  of  her  choses  in  action         -        -        -    154 
chattels  real      •        -        *        -    167 
how  far  affected  by  death  of  either,  before  settle- 
ment executed         ...-.-    147 
Vide  Feme  Covert. 
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TACKING:  pag«. 

Principle  of  courts  of  equity  respecting     -        -        -    493 

TECHNICAL  EXPRESSIONS : 

How  far  they  should  he  used  in  a  bill        -        -       .    466 
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